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President’s Message

The Rule of Law

by Herm Olsen

In the heart of central London lies Lincoln’s Inn. The Inn
occupies most of the eleven-acre rectangle formed by High
Holborn on the north, the Royal Courts of Justice on the south,

Chancery Lane on the east, and Lincoln’s Inn Fields on the west.

The Inn is the oldest of England’s four Inns of Court, which
control all barristers and soliciters in the realm.

Lincoln’s Inn, London.

I visited Lincoln’s Inn in 1996 — and was awed at the ancient
tradition to the rule of law that the Inns work so diligently to
protect. Sir Thomas More attended Lincoln’s Inn in 1502 — but
lost his head thirty-three years later in a failure of the English
rule of law.

Shift scenes now to a ten-acre office complex in the heart of
Washington D.C. The Foggy Bottom neighborhood is home to
the Watergate building that five burglars entered in the wee
hours of June 17, 1972. I was an intern to a congressman and
was working on Capitol Hill the morning of the break-in. I
turned to a friend and pronounced: “You watch — this will lead
right to the While House!” Indeed, these men were hired by
C.RE.E.P. [Committee to Re-elect the President], and the

cover-up that followed led to the first and only resignation of a
president in U.S. history.

Nixon’s drama was a severe test as to whether the chief executive,
the top law enforcement officer in the land, was above the rule
of law. It appears we are now embarking on another such query

Watergate Hotel, Washington D.C.

even as you read this. Regardless of your position on the current
drama, or how it plays out, it is essential that we confirm that in
our rule of American law, we maintain and insist that no one —
not even the sovereign government or its leader — is above the
rule of law.

Most of us vaguely remember William Seward. As Secretary of
State under Abraham Lincoln, he
engineered the purchase of Alaska from
Russia — then derisively called “Seward’s
Folly.” But before he was secretary of
state, before he was governor of New York
and upset loser on the third ballot to
Lincoln at the 1860 Republican
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convention — before all that, he was an attorney.

In March of 1846, John VanNest, a respected local farmer in
Auburn, N.Y., was viciously attacked and stabbed to death, along
with his pregnant wife, his sleeping child, and his elderly
mother. The assailant was promptly apprehended, readily
confessed, and swore he’d kill others if he could. William
Freeman had a few other problems besides his murder charges:
he was black, deaf, and brain damaged.

Turns out Freeman had been a hardworking, bright young man
when he was arrested for stealing a horse. He was tried and
convicted upon the testimony of another young black man (who
afterwards turned out to be the actual thief). Freeman spent five
years in prison where he was flogged and beaten repeatedly for
protesting his innocence. During one attack, his head was split
open by a board — which left him forever deaf. And the repeated
beatings also left him severely brain damaged.

When Freeman was arraigned, there was no public defender
system, and he was unable to hear or understand the
proceedings. The judge inquired of the bar: “Will anyone
defend this man?” A prolonged silence ensued — until finally
William Seward arose and said: “May it please the Court, I shall
remain counsel for this prisoner until his death.”

It was a short trial. But when Seward arose in 1846 to address
the angry, all-white jury in closing arguments, he said:

The color of the prisoner’s skin. . .is not impressed
upon the spiritual, immortal mind which works
beneath. In spite of human pride, he is still your
brother and mine, in form and color accepted and
approved by his Father, and yours, and mine; and
bears equally with us the proudest inheritance of
our race — the image of our Maker.

FESTIVE SAVINGS JUST FOR YOU!

Holiday shopping doesn’t have to be stressful. With offers on
computers, gourmet treats, and more, your Group Benefits program
makes it a breeze.

Hold him, then, to be a man...and make for him
all the allowance, and deal with him with all the
tenderness which, under like circumstances, you
would expect for yourselves.

Seward knew there was no chance for an acquittal' — but he
was determined to pronounce truth to the jury, whether they
would hear it or not. He argued that Freeman’s life should be in
God’s hands because of his mental state, and the jury should
recognize that:

I am not [just] the prisoner’s lawyer. I am the
lawyer for society, for mankind; I am shocked,
beyond the power of expression, at the scene I
have witnessed here, of trying a maniac as a
malefactor.

I remember that it is the harvest moon, and that
every hour is precious while you are detained from
your yellow fields. But if you shall. . .in the end
have discharged your duties in the fear of God and
in the love of truth, you will have laid up a store of
blessed recollection for all your future days,
imperishable and inexhaustible.

Don’t you LOVE the courage of the bar?! Each one of us at one
point or another during our career has an opportunity to step
up and pronounce to the judge: “May it please the Court, I shall
remain counselor for the prisoner until his death.”

That is the rule of law. Protect it; guard it; reverence it. For once
lost, it may prove impossible to recapture.

1. The jury promptly returned a verdict of guilty, and the next morning the judge
sentenced Freeman to be hanged, but Freeman died in his cell in chains before the
sentence could be enforced.

Blue
Apron

SAMSUNG

Visit utahbar.savings.beneplace.com to get started.
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Views from the Bench

Observations of a Relatively New Appellate Judge

by The Honorable Ryan M. Harris

It has been a little more than two years now since Judge Hagen
and I joined the Utah Court of Appeals. Prior to that, through six
years as a trial judge and thirteen years in private practice, T had
enjoyed quite a bit of involvement in the appellate process, if only
as something of an outsider: I had written briefs filed before the
Utah appellate courts, I had argued cases in front of them, and
my rulings as a trial judge had been affirmed and reversed and
sometimes both at once. But despite this experience, the appellate
process always remained somewhat mysterious, and there were
things I wondered about. What do appellate judges do all day,
given that they spend relatively little time in court? Why do
appeals always seem to take so long? Is there really any rhyme
or reason to the granting of permission to file interlocutory
appeals? What is the jurisdictional relationship between Utah’s
two appellate courts? Why do the appellate courts have staff
attorneys working for them, in addition to law clerks? And is
appellate judging really a better job than trial judging?

Even after two years on the (very quiet) fifth floor of the
Matheson courthouse, I do not profess to have definitive
answers to all of these questions. But I know more about these
subjects than I did two years ago, and I pass along my thoughts
to bench and Bar, for whatever usefulness they might provide,
with one caveat: the answers to these questions differ, at least to
some extent, depending on whether one is a member of the
Utah Supreme Court or the Utah Court of Appeals, and my
perspective, of course, comes from the court of appeals.

What Do Appellate Judges Do All Day?

From my time as a practitioner and as a trial judge, I am aware
that there exists a perception, at least in some circles, that
appellate judges don’t work as hard as lawyers or trial judges. I
now know that this perception is categorically false. I think the
inaccurate picture stems, at least in part, from the fact that most
people just don’t know what appellate judges do all day. It is
easy to understand what trial judges do all day: they are
scheduled to be in court on most days for most of the day, and
anyone can walk into a trial judge’s courtroom and see
firsthand what kind of work that judge is doing.

Now/Dec 2019 | Volume 32§

The same cannot be said for appellate judges. On the court of
appeals, each judge sits for oral argument no more than four
times each month (usually only three), and each scheduled
session of oral argument usually lasts no more than a couple of
hours. In total, then, each of us spends no more than about six
hours each month in court. The public has every opportunity to
witness our work during those six hours — not only are our oral
arguments almost always open to the public, but they are also
livestreamed online so that anyone can listen in from the comfort
of his or her home or office. But the vast majority of our work,
at least until our opinions are published, takes place out of the
public eye, and I suppose there exists some level of mystery
about how we spend the rest of our time.

The first thing you need to know about an appellate judge’s
workload is that appellate judges read — a lot. In a typical month,
each judge on the court of appeals is assigned to be a part of twelve
cases, four of which that judge will be (at least initially) assigned
to author. So, for starters, that’s twelve sets of appellate briefs that
need to be read, digested, and combed through each month. I do
not ask my clerks to prepare bench memos or summaries of the
briefs, and as far as I am aware neither do my colleagues; we read
them ourselves, usually at least twice, cover to cover, prior to oral
argument. In addition, we pull and read the primary reported cases
that control each appeal; in some cases this is a fairly straightforward
exercise, but in others this requires us to read and digest quite a
number of cases. I can state with confidence that each one of the
judges on the court of appeals puts in substantial preparation
time on each case before each oral argument and comes
prepared to engage counsel with questions about the case.

JUDGE RYAN M. HARRIS served as a trial
Judge in the Third District Court for
nearly six years before being appointed
to the Utah Court of Appeals by Governor
Gary R. Herbert in 2017.




After argument, we meet together for an hour or two to discuss
the cases on the day’s docket. These conferences are, for me,
the best part of my job: I get to discuss and debate cutting-edge
legal issues with two other really smart legal minds, and T am
constantly surprised and invigorated by how much sharper legal
thinking can get when multiple people meaningfully engage
together in it. There is a reason American appellate courts are
multi-judge courts, and you can be sure each appellate decision
you read has been made better by having multiple judges review
and examine the issues presented.

After conference, it is back to chambers for discussions with
our clerks about how the conference came out, what direction
the initial draft of the opinions are going to take, and so forth.
In my chambers, one of my clerks almost always takes first
crack at drafting the opinion, but (as my clerks are weary of
hearing) I spend a lot of time editing and re-writing those drafts
before circulation not only to make sure they are legally sound
but also to make sure they flow well and are written in something
resembling my voice. In a typical case, we will go through four
or five drafts prior to circulation, and in some cases a lot more
than that. As you can imagine, doing a substantive redline edit of
a draft opinion can take a long time, more than a full day in
some cases, depending on its length and condition.

In addition to editing and re-drafting opinions that our own
chambers is working on (which, again, is typically four majority
opinions per month), each of us spends a lot of time reviewing
and commenting on draft opinions in cases on which we are
members of the panel but not assigned to write the majority
opinion. In a typical month, we are involved in eight so-called
“panel” cases, so this means we review and edit an average of
about eight such draft opinions each month. Some of these draft
opinions are short, involve fairly clear issues, and take only an
hour or two to review. But others are lengthy multi-part opinions
on trickier issues, and reviewing and commenting on some of
these opinions can take a day or more. I cannot stress enough
how important a part of the process this is. I value the input of
my colleagues very highly, and they almost always find things in
my draft opinions that deserve additional analysis or re-drafting.
I like to think my input on their draft opinions has the same effect:
it makes our written work much better and more thorough than
if we were simply composing the opinions on our own.

Sometimes, issues we raise with each other during our review of
circulated draft opinions require additional discussion with the
author or with the entire panel. Such post-argument consultation
sometimes requires just a relatively brief chat, but on other
occasions it evolves into a more lengthy discussion or even a

full-blown re-conference. Our court is extremely collegial and
open to such discussions, and we are usually able to resolve the
issues through amendments, deletions, or other edits. In some
instances, however, the differences we have with our colleagues
over a particular issue cannot be edited away, and in most of
those instances, we then need to spend time drafting a separate
opinion concurring in or dissenting from the majority opinion.
Most of us end up issuing a published separate opinion a
handful of times each year, and there are a number of other
separate opinions that end up being drafted but ultimately never
published. Sometimes, a draft separate opinion will persuade a
colleague or at least sharpen the majority’s analysis enough to
obviate the need for the separate opinion.

The court of appeals also has a final review editing process that
is fairly extensive. Before each opinion issues, it gets reviewed
and edited not only by the author judge and his or her clerks, as
well as the other judges on the panel, but also by every clerk
working for any of the judges on the court. In addition, judges
who are not on the panel may take a look at the opinions that
are about to issue, mostly for consistency reasons — for instance,
in case that judge is working on another case with similar issues
that is itself about to be published, or to call to the panel’s
attention authority that might have been overlooked.

CRAIG COBURN

Mediation—Arbitration Services

KNOWLEDGE

Construction
Commercial
Complex Civil
Public Policy

EXPERIENCE

Litigator since 1980
ADR Neutral since 1985

COMMON SENSE
Cuts to the Chase
Resolves Disputes

Richards Brandt
801.531.2000

www.rbmn.com
Lenora-Spencer@rbmn.com

Utah ADR Services
801.865.7622

www.utahadrservices.com
mbstrasshberg@msn.com

UehBard 0 U R WAL

=
(3-]
=
o
—
—
(—]
=
—
—
(5 -]
oo
(5-]
—J
()]
—

13


http://www.rbmn.com/attorneys/craig-c-coburn/

~—
()
=
)
[==]
D
1
li—
=
o
}
Snff—
=
2
—

14

In addition to the opinions we are working on each month, we
also spend a fair amount of time working on ancillary matters,
including petitions for rehearing, petitions for interlocutory
appeal, and motions of all kinds (motions to continue, motions
for rule 23B remand, etc.). In many instances, this part of our
work involves us reviewing the recommendations of our four
able staff attorneys, who (as discussed below) help us draft per
curiam opinions and unpublished orders in certain cases, and
make recommendations for us with regard to petitions and
motions. All of this review — of petitions, motions, and staff
attorney work — is handled by rotating panels of judges on a
monthly basis, and in some months can constitute a lot of work.
Some of these petitions and motions are quite complex and
require significant time to dig into and digest.

Also, appellate work is by nature a lot more portable than trial
court work, a substantial portion of which must by definition
occur in the courtroom. We can always take briefs home (or on
long car rides or airplane trips) to read. We can compose and
edit draft opinions from home offices or laptop computers. Our
electronic workspace is web-based; I have logged on and voted
on motions or proposed orders while on vacation, even abroad.
All of this portability has its benefits, certainly, but the downside
is that, if we are not careful, our work can become less of a
9-to-5 job and more of a round-the-clock thing. I and many of
my colleagues often spend time in the evenings or on weekends,
working from home or elsewhere.

And unlike at the district court, there is no calendar-based
stop-loss if we start getting behind. At the trial court level, the
calendar itself creates a ceiling on how busy a trial judge can
be: if it gets crazy, the judge just starts setting hearings and trials
further and further out on the calendar, because there are only
so many days in a2 month. At the appellate level, however, this is
not a thing: if an appellate judge gets behind, the cases just keep
on coming, month after month, year after year, at the same rate.
Getting behind is extremely inefficient; there is nothing less
efficient than taking half a day to get the details of a case back
into my head, after those details — which were right there in my
head a few months ago — have faded due to the passage of time.
After two years on the job, I have already discovered that the key
to staying sane is to keep on top of one’s caseload, and to get
opinions drafted and out the door with reasonable dispatch.
(This also has the added benefit of providing quicker resolution
to parties’ disputes, which is valuable in and of itself.)

None of this is to say that the caseload at the appellate court level
is unmanageable: it isn’t. The court of appeals is a wonderful place
to work, a place at which a work-life balance is certainly achievable.

Now/Dec 2019 | Volume 32§

But any notion that appellate judging is some sort of part- or
three-quarter-time job needs to be put to rest once and for all.

Why Do Appeals Take So Long?

At the trial court level, even the burliest motion for summary
judgment in the most complex case can usually be briefed,
argued, and decided in about six months. According to popular
belief, appeals seem to take a lot longer than that. Is that even
true? And if it is, what causes appeals to take so long?

Along these lines, the first point that I think bears making is that
appeals, on average, might not take as long as you think. According
to data from the last three years, the average appeal pending in the
Utah Court of Appeals takes less than nine months to completely
adjudicate, measured from the filing of the notice of appeal to
the issuance of the decision. Granted, these figures include all
appeals, including appeals that are resolved by summary
disposition or other unpublished orders. But the public should
not labor under the illusion that all appeals take a long time;
many are resolved quickly and efficiently.

But wait, you say: what about appeals that are not summarily
decided? Don’t those appeals take a long time? Unfortunately,
there is no way to answer that question other than affirmatively.
It causes me some discomfort to report to you that, for each of
the last three years, court of appeals cases that proceeded to full
briefing and written opinion took about two years to resolve, on
average, when measured from the filing of the notice of appeal
to the issuance of the opinion. I am of the view that this is too
long, and I want to take the opportunity to explain why appeals
have been taking this long, and to note that we on the court of
appeals are cognizant of these issues and are making every
effort to reasonably shorten the time frames.

Appeals are triggered by the filing of a notice of appeal, and the
first phase of any appeal runs from the time the notice is filed to
the time a briefing schedule is issued. On average, this phase is
currently taking about five months, and a lot of important things
happen during this time. Attorneys must file a docketing statement,
setting forth basic information about the appeal, and our team of
staff attorneys (whose duties are discussed in more detail below)
take the information submitted and screen the cases for jurisdictional
infirmities and other issues. Also, the appellant must order and
pay for transcripts of the lower court proceedings from a court
transcriber; once payment arrangements are made, the transcriber
has thirty days to file the transcripts. Once the transcripts are filed,
the clerk of the lower court compiles the record of proceedings
and submits it to the appellate court. After the record is certified
as complete, and the case has passed through our internal staff



attorney screening process, the case can then be set for briefing.

The next phase of any appeal is the briefing phase, as measured
from the issuance of the briefing schedule to the filing of the
appellee’s brief, at which point we consider the appeal “at issue”
and are then free to place it on our calendar for oral argument
or for submission without oral argument. (The filing of the reply
brief is not used as a trigger.) On average, across all case types
combined, this phase is currently taking approximately six months
to complete. Ideally, under the best case scenario, this phase
should only take about two months: forty days following the
briefing schedule for the blue brief to be filed, and thirty days
following the filing of the blue brief for the red brief to be filed.
But the rules allow one free thirty-day extension for each side,
and these free extensions are often needed and taken. In addition,
the rules contemplate the possibility of additional extensions, by
order of the court, and a practice has sprung up in certain sectors of
the bar — most notably, the criminal appellate bar, where workloads
tend to be especially high — of seeking numerous additional
extensions of time to file briefs. We are certainly always willing
to accommodate truly exceptional situations, but the practice of
seeking extensions has in some quarters unfortunately become
all too routine. Some months ago, our court took steps to try to

rein in the practice and to try to limit extra extensions to truly
exceptional situations, but we were met with gnashing of teeth
from all stakeholders, and we therefore temporarily abandoned
the effort. The appellate rules committee is currently considering
whether to make changes to Utah Rule of Appellate Procedure
(URAP) 26’s brief-filing timing requirements, and specifically to
the provisions regarding extensions, and if you have input for
the committee I encourage you to provide it.

In any event, after an average of about eleven months following the
filing of the notice of appeal, the blue brief and the red brief have
finally been filed and, while the reply brief (if any) is in process,
we then “calendar” the case. For most cases, that means placing
the case on our oral argument calendar; for other cases, that means
placing it on a calendar for submission without oral argument.
While our staff is certainly able to perform the mechanical act of
calendaring a case within a day or two, often this task must await
calendar availability. Depending upon current caseload, our
next few months’ calendars may already be full, and a case may
need to wait a couple of months before being calendared. Given
that we typically set our oral argument/submission calendars
about four months in advance, it is often about another six
months following submission of the red brief before the case
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comes on for oral argument. Occasionally, cases may be
calendared more quickly, when a previously-allocated calendar
spot opens up due to a continuance, settlement, or bankruptcy
stay. There is room for some improvement in this area, but any
improvement will always be somewhat capped: we will always
want to schedule oral argument about four months out in order
to minimize attorney scheduling conflicts, and we are reluctant
to schedule oral argument before the filing of the red brief.

Thus, after something approaching a year and a half, on average,
the case finally comes on for oral argument. After that point, the
pace of disposition becomes entirely the responsibility of the judges.
On average, depending on the time frame you look at and how
you crunch the numbers, over the last few years it has taken us
somewhere between four to six months to issue final written
opinions after oral argument. Notably, in the last fiscal year we
improved on those numbers significantly, reducing our average
time to issuance to under three months. I do not think this
improvement is an accident: I can promise you that, on our court,
we are sensitive to these issues and doing our best to get better in
this area without sacrificing the deliberative quality of our work.

Appeals take a long time for many reasons: there is a lot of
legwork involved on the front end, the briefing is inherently
time-consuming, and the process is to some extent designed to
be contemplative. But there is certainly truth to the maxim that,
at least in some cases, justice delayed is justice denied, and my
colleagues and I are committed to continually looking for ways
to improve in this area so that we can continue to provide both
just and speedy resolution of the appeals that come before us.

How Do Appellate Courts Decide Whether to Grant
Permission for Interlocutory Appeals?

When I was in private practice, clients would sometimes ask me
whether they could appeal from a non-final order, and my
answer was always something similar to a shoulder shrug: “Who
knows?” Utah's rule (URAP 5) governing interlocutory appeals
is somewhat unique, and elegant in its own way, but it leaves a
lot of discretion in the hands of the appellate courts. As a
practitioner, I filed quite a number of petitions for permission
to appeal interlocutory orders, and as a trial judge I watched
litigants attempt to appeal many of my interlocutory orders, and
for the life of me I could never discern any rhyme or reason to
the process. Petitions would be granted that T had thought had
no chance, and others would be denied that I thought presented
the perfect candidates for interlocutory appeal. So how does it
really work? What are appellate courts really looking for when
deciding to grant permission to appeal an interlocutory order?

Now/Dec 2019 | Volume 32§

Any answer to this question must begin with the text of URAP 5,
which allows us to grant permission to appeal from a non-final
order only if it appears either (a) “that the order involves
substantial rights and may materially affect the final decision” or
(b) “that a determination of the correctness of the order before
final judgment will better serve the administration of justice.”
See Utah R. App. P. 5(g). Some of this language is fairly opaque,
though, and may not shed much light on what appellate judges
are really looking for when considering petitions for permission
to appeal an interlocutory order. From what I have observed over
the last couple years, in most cases we will be looking for two
main things: (1) a reason why it would be efficient, and result
in some sort of savings in time, money, or both, to resolve the
issue at the appellate level prior to entry of a final judgment, and
(2) the merits of the issue. Both of these things are important,
and one easy way to see your petition denied is to focus on one
of these things to the exclusion of the other.

With regard to the first issue, a successful petitioner will end up
persuading us that there is a really good efficiency-based reason
to appeal this particular issue now, rather than at the end of the
case. Conversely, if your opponent can mount a good argument
that you can appeal just as effectively at the conclusion of the case,
you are not likely to win permission to appeal early, even if your
issue is a meritorious one. But if you can show, for instance, that
the issue will become mooted if not appealed now, or that the case
is in an extremely early stage and the issue presented is dispositive,
then you have some chance of winning the battle on the first issue.

But don’t ignore the merits. We do take a big-picture look at the
merits when reviewing these petitions, and if your opponent
makes a good argument that you are almost certain to lose on
the issue you want to appeal, we are less likely to grant permission
to appeal early. Think about it: if your issue is a loser, all an
early appeal will do is delay the case for, on average, about two
years just to end up right back in the same place. Our review of
the merits at this stage is not exacting; after all, we are deciding
whether to allow full briefing of the merits on an issue, so our
review is by definition not as comprehensive as it will be later, if
full briefing is allowed. But in order to win permission to appeal
early, you have to persuade us that you have some likelihood of
succeeding on the merits of the issue you want to appeal.

At the court of appeals, review of rule 5 petitions is handled by a
rotating panel of judges, and not every judge looks at these issues in
exactly the same way. Some of us are more sympathetic toward
interlocutory appeals, and some of us are quite demanding when it
comes to these petitions. But no matter the panel you draw, you would
do well to make a quality showing on each of the two issues I discuss.



Differences Between the Jurisdiction of the Supreme
Court and the Court of Appeals, and the Concepts of
Certification and Recall

As a practitioner, and even as a trial judge, I didn’t pay all that much
attention to the different jurisdictional mandates of our two state
appellate courts. I practiced on the civil side, so I knew our cases went
first to the supreme court, which typically transferred (or “poured
over,” in local parlance) all of our cases to the court of appeals
unless we could convince them to retain one once in a while. And
I had some vague notion that other types of cases — say, juvenile
cases or attorney discipline cases — went straight to one court
or the other, but because I didn’t practice much in those areas,
I didn’t worry too much about it. And as a trial judge, it really
doesn’t matter which court reverses you: it smarts either way.

But, as it turns out, the jurisdictional differences are fairly
straightforward and easy to understand. The court of appeals’
jurisdiction is set forth in Utah Code section 78A-4-103, and by
statute we have original appellate jurisdiction over appeals (a)
from juvenile court, (b) in non-first-degree criminal cases, (c)
in domestic/family law cases, and (d) from most state adminis-
trative agencies. In addition, we have non-original appellate
jurisdiction over appeals poured over to us from the supreme
court. All cases within our original jurisdiction do not go first to
the supreme court and are not subject to pour-over; they start
with us, and stay with us, and reach the supreme court only if a
petition for certiorari is granted after our decision, or if we
certify the case to the supreme court for review.

The supreme court’s jurisdiction is set forth in section 78A-3-102,
and by statute it has appellate jurisdiction over (a) certiorari-based
appeals from decisions of the court of appeals, (b) attorney discipline
cases, (c) judicial discipline cases, (d) appeals from five specifically-
enumerated administrative agencies, (e) appeal of any decision in
which a statute is held unconstitutional on its face, (f) appeals in
first-degree criminal cases, and (g) any other appeal “over which the
Court of Appeals does not have original appellate jurisdiction,”
including all civil cases not otherwise mentioned. The supreme
court may, however, pour over to the court of appeals most of the
cases within its original appellate jurisdiction — the cases it can’t
pour over are capital cases, election cases, and a few other specific
cases. As I understand it, the supreme court pours over the vast
majority of cases that it is statutorily allowed to pour over.

The court of appeals has two obscure tools at its disposal by which
it can move cases from its docket to the supreme court’s. First,
if a case is within our original jurisdiction, we have statutory
authorization to “certify” that case to the supreme court, and — in
perhaps the only example, in statute, rule, policy, or custom, of

the court of appeals being able to command the supreme court
to do something and the supreme court having to obey — they have
to accept our certification. In order to accomplish certification,
we need four judges of the court of appeals to agree that such a
measure is appropriate. See Utah Code Ann. § 78A-4-103(3).
Second, if a case has originated with the supreme court (is
within that court’s original appellate jurisdiction) and has been
poured over to us, we can ask the supreme court to recall the
case; such requests usually take the form of an informal
memorandum from the presiding judge of the court of appeals
to the chief justice of the supreme court. In recall situations,
however, the supreme court does not have to accede to our
requests, although we try to pick our spots and request recall
only in situations in which the supreme court is likely to grant
our requests. In part because of this, we have a fairly solid track
record of persuading the supreme court to recall cases.
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There is nothing in the rules or statutes that prevents parties
from asking us to certify (or even ask for recall of) an appeal;
indeed, URAP 43 (b) (1) specifically authorizes parties to file a
suggestion for certification. But parties hardly ever do. (I can
think of only one occasion on which I have seen a party ask us
to certify a case.) Having to go through two levels of appellate
litigation can be expensive and extremely time-consuming. If
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you think your case deserves first-level appellate treatment by
the supreme court, you are not without options even if your case
falls within our appellate jurisdiction. From my perspective, if a
case raises weighty enough issues that the supreme court is likely
to grant certiorari no matter what decision we reach, it will often
be more efficient to get that case in front of the supreme court
sooner rather than later, so that the litigants, bench, and Bar can
more quickly get the final answer to the relevant legal question.

What Is the Role of Court of Appeals Staff Attorneys?
Most people know that appellate court judges are assisted by
law clerks, who help the judges research legal issues and draft
written opinions. I perceive it to be less widely known, however,
that the court of appeals is also fortunate enough to have the
additional assistance of four very capable staff attorneys. These
lawyers work for the whole court, and not for any particular
judge. The four positions are thought of as career positions;
indeed, all four of our staff attorneys have been on the job for at
least several years, and one of our staff attorneys joined the court
in 1987, just a few weeks after Judge Orme did. (Between the two
of them, we have the “institutional knowledge” front covered.)

Their primary role is to serve as a sort of supervised gatekeeper,
generally reviewing each case as it develops, and making a number
of recommendations about each case. Among other things, our staff
attorneys screen each case (including the docketing statement,
the lower court order appealed from, and (eventually) the briefs
themselves, if the case proceeds that far) for jurisdictional
infirmities and for potential summary disposition. If a staff attorney
believes the case is appropriate for summary disposition, either
for jurisdictional reasons or because no substantial question is
presented, the attorney will draft an order seeking the parties’
input and, if their view doesn’t change after reviewing that input,
will draft a recommended order of summary disposition or per
curiam opinion disposing of the case.

Our staff attorneys also review all petitions and substantive motions,
including suggestions of mootness, motions for rule 23B remand,
motions to supplement the record, petitions for extraordinary writ,
and petitions for permission to file an interlocutory appeal. With
regard to most such motions and petitions, the staff attorneys will
make an initial recommendation to the court regarding how they
believe such motions and petitions should be resolved.

It is important to note that, while staff attorneys provide invaluable
assistance in helping us sort through the immense number of
petitions, motions, and briefs that are filed with our court, their
word is never final. The staff attorneys’ recommendations are
always reviewed by a rotating panel of court of appeals judges.
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While we often find that the staff attorneys’ analysis is spot-on,
our review of staff attorney work is thorough and comprehensive,
and there are of course occasions where we elect not to follow
the recommendations of our staff attorneys.

In short, our staff attorneys — who, by the way, are four of the
smartest, most helpful, and most pleasant people you could ever
meet — help us sort through, categorize, and organize the
hundreds of appeals, motions, and petitions we receive every
year. Without them, we would soon be hopelessly behind, and
would simply not be able to decide the issues before us in
anything resembling a timely fashion.

Is It Better to be a Trial Court Judge or an Appellate
Court Judge?

The answer to this question is in the eye of the beholder. There
will be some people that are much better suited to appellate
work than to trial work, and vice versa. Appellate work is not
for everyone, and certainly has its downsides. It is really quiet
on the fifth floor; my office phone hardly ever rings, and there
are times when I can go several hours without talking to
anyone. And the reading, writing, and editing can be a little
much sometimes; some of my former colleagues on the trial
bench — one of whom colloquially refers to the fifth floor as
“The Morgue” — listen to me describe life on the appellate court
and tell me that they would rather subject themselves to various
forms of torture than have to work in a super quiet office in
which you are required, among other things, to author the
equivalent of four college term papers every month, while
heavily scrutinizing eight more. They exaggerate, but I readily
admit that I sometimes miss the hustle and bustle of the trial
court, including the constant daily interactions with attorneys,
litigants, witnesses, jurors, and bailiffs.

But this job is extremely satisfying in many meaningful ways and
on balance a great fit for me. Lisa Collins is a remarkable clerk
of court who, from an organizational standpoint, has this court
running like a well-oiled machine, freeing us up to worry mostly
about our cases and only occasionally about court organizational
details. And my colleagues on the court of appeals are likewise
amazing: they are really smart, extremely hard-working, and just
very pleasant people to work with. The best part of appellate
work is getting to engage with my colleagues on all of the
various legal questions we face together. I also find it satisfying
to have a voice, albeit a small one, in the development of the law
in Utah. The questions we face are interesting and multi-faceted,
and it is a privilege to get to try to answer them, shoulder to
shoulder with some of the brightest legal minds in Utah.
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Water Rights General Adjudications:
What’s Going on and Where Are We Now?

by Emily E. Lewis and Timothy R. Pack

The quality of Utah’s future is closely linked to our ability to
understand and manage our water resources. As one of the driest
states in the nation, water is vital to the economic growth, quality of
life, and environmental stewardship of Utah. The Utah Supreme
Court has held that “a drop of water is a drop of gold.” Carbon Canal
Co. v. Sanpete Water Users Ass’n, 425 P2d 405, 407 (Utah 1967).
Consequently, knowing where we get our water, how much water
is available, and how we put it to use is critical information for
state water management and growth. The Water Rights General
Adjudication (General Adjudication) process is intended to provide
a framework for evaluating and decreeing water rights so that
the public has a contemporary record of valid water rights.

Local practitioners across the state should be paying attention
as General Adjudication activity has increased significantly in the
last several years. Your clients’ valuable interests may be
affected. This article is intended to provide a basic overview of
the importance of water rights and the basics of the General
Adjudication process, provide a status update on the Utah Lake
Jordan River General Adjudication (ULJR), and identify key
upcoming events practitioners should be watching for.

Key Water Law Concepts & General Adjudication Basics
Water in Utah is the property of the public. Water rights authorize
and define how private individuals are to put the public’s water
to beneficial use. Water rights are in the nature of real property
rights but differ in some material respects. For example, unlike
traditional real property rights, water rights are usufructory,
meaning your “right” is the right to use the public’s water subject to
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specific restrictions set by the state. At the core of this principle is
that one must “use” a water right for it to remain valid or you risk
“losing it” through judicial forfeiture. Similarly, water moves in a
hydrologically connected system where changes in one part of the
system can drastically affect use elsewhere. To ensure order in the
face of dynamic conditions, water rights are hyper-defined. A water
right clearly identifies what kind of use water can be applied to, the
volume of water needed to fulfill that use, the water source, the
specific point-of-diversion, season-of-use, and place-of-use. Water
right holders can only use their water right in conformance with
these limitations. Official water rights are typically evidenced by
common-law pre-statutory “diligence claims” based on actual use of
water prior to 1903 (1936 for groundwater), a Certificate of
Beneficial Use demonstrating the holder completed that statutory
Application to Appropriate process, or a court decree. Due to
their usufructory nature, individual water rights are subject to
constant change. For example, over time water rights can be
lost to forfeiture or used in 2 manner different than authorized.
This change makes it difficult for individuals to assess the
validity and scope of a particular water right and for the state to
know the aggregate status of water rights in a watershed.

To create stability, inventory the state’s water rights, and resolve
disputes, the Utah Legislature created a special statutory civil action
process called a “water rights general adjudication.” Utah Code
Title 73 Chapter 4. General Adjudications are large-scale quiet title
suits initiated in a local district court, and they rely on the professional
services of the Utah State Engineer, the state regulatory body over
water rights. General Adjudications serve multiple functions but, at
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base, are intended to solicit and compile existing claims to water,
review those claims against the state engineer’s records, make a
contemporary recommendation to the court on how water rights
should be defined, and settle the adjudication with a binding court
decree defining all water rights in the area. To do this, Utah is
divided into thirteen active river basin-wide General Adjudications,
and numerous divisions and subdivisions dividing the state into
individual watersheds. Because a watershed has no particular
regard for political boundaries, a General Adjudication can
span multiple counties or judicial districts. Each subdivision is
given a name and numerical indicator; for example, City Creek
(57-09) or Dry Creek (57-10) are subdivisions of the ULJR.
Subdivisions are also commonly referred to as “books.”

General Adjudications in Utah operate using a discrete series of
statutorily defined steps starting with a petition in the local
district court and ending with final decree. It is essential that
those with a valid claim to water follow the proper procedure to
retain their water rights. Failure to do so may result in the water
rights being decreed abandoned, reduced, or defined in a
manner differently than the water user understands. This may
result in your client losing a valuable property right.

The primary steps practitioners should know about, or may receive
questions about, are: (1) the summons gives notice to all water
users in a subdivision to join the local General Adjudication; this
may be done by letter or general publication; (2) the notice to
file wlaim, which alerts your clients they have ninety days to file
a water user’s claim or forever be barred from asserting the
water right; (3) the list of unclaimed rights, which should be
checked to ensure a water right to which your client has a valid
claim and does not inadvertently go unclaimed and therefore
decreed abandoned; (4) the issuance of the proposed determination
which is prepared by the state engineer and filed with the court
recommending how all water rights in a subdivision be decreed
— practitioners should review the proposed determination to ensure
their clients’ water rights are accurately depicted and not impaired
by other rights in the area; and (5) the ninety-day objection
period beginning the day the proposed determination is issued
and providing the only opportunity to file a formal disagreement
with the court over the state engineer’s recommendations.

For more information on the ULJR and governing documents,
please visit the Utah State Court’s General Adjudication website
or the state engineer’s General Adjudication website.

Where Are We Today & What Should | Be Looking For?
While there are multiple active general adjudications across the
state, the ULJR General Adjudication is the most dynamic. The ULJR
spans all of Salt Lake County, areas adjacent to Utah Lake in Utah

County and Juab County, and major sub-drainages extending
east into the Heber Valley in Wasatch County, and south into
Spanish Fork Canyon and Nephi area. The ULJR was commenced
in 1944 as Salt Lake City Municipal Corp. v. Tamar Anderson,
and is the oldest pending court case in the Third District Court.
Until several years ago, the ULJR was primarily stalled with more
than 180 unresolved objection proceedings, a few interlocutory
decrees finalizing the adjudication for specific subdivisions, and
little activity in initiating new adjudication subdivisions. Underscoring
its importance, several years ago the legislature allocated almost
$1.9 million dollars to speed the pace of the ULJR and passed
several new bills intended to streamline the General Adjudication
process. The ULJR is presided over by Judge Laura Scott who has
appointed a special master to assist in facilitating components
of the complex proceeding.

The result of these recent efforts has been an explosion of
activity and several years of tremendous progress.

ULJR Historic Objection Resolution

In general, all but a few of the historic pending objections have
been resolved allowing the court to move forward with decreeing
and finalizing subdivisions commenced decades ago. Most of these
objections were filed in the late 1970s and early 1980s in the Spanish
Fork Subdivision of ULJR. To orderly resolve these objections, the
special master adopted a number of standing orders establishing a
process for identifying objectors and successors, allowing objectors
to assert their interest in pursuing the objection, notifying affected
parties, and moving forward with litigation. Resolving these
objections has settled long-standing controversies and allowed
water users in the area to move forward with certainty in their
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affairs. The special master’s standing orders not only give
experienced practitioners much needed guidance to navigate
this complex adjudication process but also assist pro se parties
in understanding the process and protecting their water rights.

Salt Lake County East Division

Since 2013, the state engineer has initiated twenty-six new
subdivisions along the Salt Lake County East Division, most of
which were initiated in the last three years. These subdivisions
cover all of the Salt Lake Valley east of the Jordan River and
require a review of thousands of water rights. Being “the place”
where settlement of Utah first began, the Salt County East Division
includes some of the oldest water rights in the state. The history
and origin of these water rights are documented in numerous
historic decrees allocating the water of the Wasatch Canyons
between early users and historic irrigation companies. Many of
these original decreed water rights are still active today and make
up a substantial portion of the municipal water supply of the central
Wasatch Front. The court has issued interlocutory decrees
finalizing the adjudication for seven of the twenty-six east
division subdivisions, four books are in the objection resolution
stage where a proposed determination has been issued and the
parties are resolving pending objections (this could take two to
three years), and for the remaining fifteen books, the time to
file a water user claim has ended and the parties are waiting for
the Sstate engineer to issue proposed determinations.

Primarily to account for the complexity of the fourteen Wasatch
Canyons books and underlying historic decree rights, in 2018 Judge
Scott issued an amended claims order allowing the parties, under
certain circumstances, to submit amended water user’s claims and
postponed the publishing of all fourteen proposed determinations
until after January 31, 2020. This is a key moment in the ULJR as
these proposed determinations will cover arguably some of the most
complex and contentious water rights in the state. Moreover, it
is quite possible the state engineer will issue numerous
proposed determinations within short order of another, making
it imperative water users follow the proceedings very closely.

Provo River Division

The state engineer is also initiating new subdivisions in the Provo
River Division of the ULJR in Utah County. The eleven new subdivision
areas generally cover the northeastern corner of Utah County down
to Provo and the Heber Valley and reach into the Upper Provo
River far into the High Uinta Mountains. The state engineer has
been commencing a new book on the Provo River Division every
six to eight weeks. Once a subdivision book is commenced,
local water users must pay particular attention so as not to miss
the notice to file claims filing, which triggers the ninety-day period
to file a water user claim. The state engineer has already collected
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water user’s claims and issued a list of unclaimed rights in the
Lehi (55-4) subdivision. Notice to file claims have been issued
in the American Fork South (55-5), Provo City South (55-6), and
Provo City North (55-7) subdivisions. Water user’s claims for
these books will be due throughout late fall and early winter of
2019; check each subdivision area for specific dates. If water
users do not timely file a water user claim asserting their water
right, they will be forever barred from asserting that right again.
Based on recent state engineer statements, the state engineer
intends to next move to commencing adjudication subdivisions
in Provo River Canyon and then leading into the Heber Valley
throughout the winter of 2019—2020. Adjudication efforts for
the Upper Provo River will begin in the spring of 2020.

Other Areas of the State

In addition to the ULJR, there are other General Adjudication
efforts across the state practitioners should be aware of. For
example, the state engineer recently resumed activity in the Ash
Creek Subdivision of the Virgin River Adjudication (83-1).
Additionally, the state engineer has filed a pending motion
appointing the same special master overseeing the ULJR for the
Virgin River General Adjudication. If appointed, the processes
for objection resolution adopted in the ULJR will most likely be
adopted in some form for the Virgin River General Adjudication.
Practitioners in the southwestern corner of the state should be
watching for activities aimed at solving pending historic objections,
compiling and issuing proposed determinations based on
previously filed water user’s claims, and new summons and
notice to file claims initiating new adjudication subdivisions.

In the Moab area, two forthcoming proposed determinations will
soon be issued for the Moab North (05-2) and Moab South (05-5)
adjudication subdivisions. Water users should be watching for these
proposed determinations to review whether the state engineer’s
recommendations are accurate and that your water right is not
impaired. Moab South (05-5) is also expecting the list of unclaimed
rights to be issued in early November 2019, with objections to
the list of unclaimed rights due in early February 2020.

Conclusion

The General Adjudication process is extremely important for both
water users and the state at large. Knowing the extent and form of
water rights not only helps create order and certainty for individuals,
but allows the state to move forward with long-range planning.
While the General Adjudication process is particularly relevant
for those owning water rights, the General Adjudication also
presents an opportunity for citizens of the state to pause and
contemplate the importance and role of water in maintaining a
“life elevated.” Keep your eyes peeled, and good luck!
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The “Anchor Effect” on Price Negotiations

by Richard A. Kaplan

In a talk he gave several years ago at Columbia Law School,
Carl Lobell, principal outside counsel for GE Capital for more
than thirty years, told the audience about conventional wisdom
on negotiating price: “When you get to the issue of price, don’t
be the first to talk about it. You can only lose. If you're the seller,
the price you suggest can only go down. If you're the buyer, the
price you offer can only go up.” He added that everyone at the
table knows these dynamics. The buyer is well aware that the
typical seller starts by proposing an inflated price the seller knows
he or she will never get. The seller knows that the typical buyer
starts by offering a lot less than he or she is prepared to pay. If
they do reach a deal, the price will end up somewhere between
these extremes, depending on the negotiating skills of the parties
and the alternatives available to them, including whether one of
them makes clear he or she is content simply to walk away.

Mr. Lobell’s comments were in the context of mergers and
acquisitions, where price is certainly a significant consideration
to both sides but is only one of many terms to be negotiated.
Does it follow from his observations that the parties should avoid
making the first move on price in a single-issue negotiation?
Many lawsuits ultimately boil down to a single question: how
much the defendant will pay? In that context, does going first
make a difference? Or will the outcome be essentially the same
regardless of who starts the discussion or at what amount?
Worse, is it an economic mistake to go first? Or can going first
actually improve the economic outcome in the asking party’s
favor? The answer to these questions is, of course, it depends.

This article begins with a discussion of how ordinary transactions
occur and then turns to negotiated lawsuit settlements. In many
common transactions, the seller begins negotiations.

“One-0ff" Negotiations Over Sale Price

Suppose, for example, you are an individual looking to sell
something you own — a “one-off” transaction. It could be a house, a
used car, artwork, a table, a lamp, or any one of the thousands
of consumer items we have in our homes or in storage. In that
situation, you are participating in a competitive marketplace where
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it is customary that the seller sets the starting or list price. While
there are certainly other significant factors not relevant here,
buyers shop in such marketplaces based in large measure on
knowledge of the price. If the seller didn’t publish his or her
price, it would be nearly impossible to attract a potential buyer.

The sale of unique, rare, or one-of-a-kind items may constitute an
exception to the norm that sellers begin the negotiation. Certainly,
silence as to price might generate buyer interest and eventually
offers from collectors or other persons with the gusto to purchase
such an item. But these types of luxury items tend to be listed with
galleries or auction houses, and typically these institutions list an
expected price range for an item, rather than leaving it open to the
buyer to name his or her price. Galleries and auction houses
generally announce an estimated low and an estimated high for
an item, and they do not disclose the seller’s “Reservation Price”
(i.e., his or her floor). Accordingly, transactions involving luxury
items don’t deviate much from the typical pattern — a seller
initiating negotiations by disclosing the price of the item for sale.

By setting a listing price, and thus making the first move, conventional
wisdom suggests the seller is at a disadvantage. However, this may not
be true unless buyers for similar items can readily determine that
the listing price is unreasonable — for example, if the seller priced
the item significantly above the price others offer in the same or
similar marketplaces for essentially the same item. In this scenario,
the seller “priced him or herself out of the market,” to borrow
a phrase. To avoid pricing out of the market, the seller must
conduct research in the relevant market. Setting a listing price
that is neither too high nor too low is not simple and cannot be
done quickly, except perhaps by the most experienced sellers.

RICHARD A. KAPLAN is a shareholder at
Anderson & Karrenberg. His practice
focuses on complex civil litigation and
mediation, as well as independent
investigations and risk assessment at the
outset of commercial ligation.




Available research and data strongly suggests that sellers who set
the initial price tend to be advantaged in price negotiations for two
reasons. First, the seller’s price tends to influence the buyer’s
counter in an upward direction. Second, the bottom line — the
negotiated sales price — tends also to be higher than it would have
been otherwise. See Adam D. Galinsky, & Thomas Mussweiler, First
Offers As Anchors: The Role of Perspective-Taking & Negotiator
Focus, 81 J. PERSONALITY AND SOCIAL PSYCH., 0. 4, 2001, at 657, 657-69.

This behavioral phenomenon is called the “anchor effect” in
negotiations. The reason it tends to work is that the price the
seller sets is the first dollar amount the buyer sees. “The
anchoring effect is a cognitive bias that describes the common
human tendency to rely too heavily on the first piece of
information offered (the ‘anchor’) when making decisions.”
Staff, Program on Negotiation at Harvard Law School, The
Anchoring Effect and How it Can Impact Your Negotiation,
(July 23, 2019), available at https.//www.pon.harvard.edu/
daily/negotiation-skills-daily/the-drawbacks-of-goals/.

Further, the data shows that the anchor effect works regardless
of whether the seller or buyer initiates discussions about price.
In controlled experiments with student and business negotiators
and in studies of real-life negotiations, “buyers who use the
anchoring tactic will reach better (lower)...[negotiated] prices
than buyers” who don’t. Yossi Maaravi, et al., Winning a Battle
But Losing the War: On the Drawbacks of Using the Anchoring
Tactic in Distributive Negotiations, 9 JUDGMENT & DECISION
MAKING, n0. 6, 2014, at 548, 549. T'll come back to the “drawbacks”
referenced in the title of that article toward the end.

Settlement Negotiations

As lawyers, we tend to be acutely aware of the conventional wisdom
not to go first during settlement negotiations. Regardless of whether
making the first move would be economically wise for our clients,
we have anxiety about biting that bullet in a settlement negotiation.
We may try to avoid it if we can for many reasons. Among others, we
don’t want to be made to look the fool. If our adversary accepts our
initial proposal, we are left to wonder how much more he or she
would have offered or paid as the case may be. If an adversary
rejects our initial proposal and counters with less than we expected,
we still second-guess ourselves about whether we have conceded
too much or revealed too much about where our clients want to
end up. Some of us doubtless think incorrectly that there is a
“right answer” and correctly that the price we advise our client
to set won’t be “the” right one. There is obviously no such thing.

Making the first “move” gives pause also because of the natural
sequence of negotiations. If I propose a dollar amount and the other

side counters, I will be placed in the position of walking away or
making the third move — the one that generally signals most clearly
where we want the negotiations to head. Lawyers preparing for
negotiations may not want to come to grips with the significance
of the third move and thus see it as a reason for not initiating
price discussions in the first place. They may ask themselves,
“What’s the harm in waiting to see what the other side has in
mind? Maybe we’ll like it. We can always counter on the high
side, and then the other side would have to make the third move.”

Despite these reasons for hesitation, the norm in most lawsuits
involving only the issue of how much the defendant will pay is for
the plaintiff’s attorney to make a demand. Perhaps the fact that
this norm has existed for years eases some of the pressures and
anxieties about being the first to discuss price — the cost to the
defendant of settlement. Perhaps that norm allows plaintiffs’ lawyers
to make demands based simply on what they see as the best possible
outcome. Regardless, if defense counsel perceives such a demand
as high but within the range of reasonableness, the demand has
the greatest chance of anchoring subsequent negotiations and
settlement. The extent to which the plaintiff’s lawyer can exploit
that advantage depends of course on his or her negotiating
skills, those of his or her adversary, and many other factors,
including his or her trial skills, confidence, and reputation.

MEDIATOR & ARBITRATOR

Greg Hoole

® Trained in mediation
at the Straus Institute
for Dispute Resolution
at Pepperdine School
of Law;

® Trained in advanced
negotiations at the
U.S. Dept. of Justice
National Advocacy
Center;

* Adept at bringing
parties together to
resolve even the most
complex of disputes.

Schedule through Utah ADR Services:
801-943-3730 | miriamstrassberg@yahoo.com

gregh@hooleking.com | www.SMARTERresolutions.com

UehBard 0 U R WAL

—
=
=
=
=
=
=
=
=
==
=
=
—
=
=
=
=.
155
p——
=
==
[—1
="
=
=
=
=
=

25


https://www.pon.harvard.edu/daily/negotiation-skills-daily/the-drawbacks-of-goals/
https://www.pon.harvard.edu/daily/negotiation-skills-daily/the-drawbacks-of-goals/
http://www.smarterresolutions.com

o)
=
=

=1

=
=
=
=>
=

—
as

=

o
=]
=

p—
=
=

==

i
=

—
=
=

=T
as

—

—

26

Defense lawyers too can sometimes employ anchoring as a tactic.
Nowhere is it written that a defense lawyer (perhaps inside counsel)
who knows a lawsuit is coming must sit patiently and await the
demand. To the contrary, a defense lawyer or corporate counsel
may want to make an offer before he or she receives a demand.
While not the norm, at least at present, there are understandings
and expectations at play that would likely ease some of the pressures
and anxieties discussed above. Plaintiff’s counsel would likely
respect such a move because it demonstrates recognition of a
problem and willingness to solve it. Both sides would expect
such an offer to be on the low side because presumably, neither
party has invested much in the expensive aspects of litigation.
Provided the proposal was nevertheless perceived by plaintiff’s
counsel as within reason, defense counsel would thus have
created an anchor for subsequent negotiations. Here, again,
exploiting that advantage isn’t automatic. It depends on the
dynamics of the negotiation and how they unfold.

I've emphasized reasonableness because it matters. The research
shows that the first offer will “anchor” the negotiation most favorably
for the lawyer who has “a good sense of the bargaining range”
(a/k/a zone of possible agreement or ZOPA), especially when
opposing counsel does not. Staff, Program on Negotiations at
Harvard Law School, Negotiation Techniques: The First Offer
Dilemma in Negotiations (September 3, 2019) available at

https://www.pon.harvard.edu/daily/dealmaking-daily/resolving-

the-first-offer-dilemma-in-business-negotiations/. The ZOPA's
outer boundaries are the bounds of reason.

The relevant context for these findings is when money, or price,
is the single issue to be negotiated. This is the “I win/you lose”
category of settlement negotiations, sometimes known as
“distributive negotiations.”

Let me return briefly to the beginning. When Mr. Lobell alluded
to the “conventional wisdom” not to initiate discussions about
price, he was speaking specifically about M & A. He did not speak
to the question whether the same conventional wisdom guides
lawyers handling typical lawsuits where price is the only issue.
For what it’s worth, my guess is that apart from experienced
plaintiffs’ lawyers, many lawyers try to avoid going first if they
can. That's the safe course in light of all the uncertainties and
potential pitfalls in deciding what figure to propose.

The anchor effect presents an opportunity to deviate from conventional
wisdom. But be wary. Boiled down to its essence, the literature
supporting its use as a tactic assumes you are able to identify the
so-called zone of possible agreement about price. With that ability;
you can use the anchor effect to your advantage by suggesting a
price just inside the outer bounds of that zone. Without that ability,
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you would probably be better off relying on conventional wisdom.
Indeed, there is a growing body of research showing that negotiators
using the anchoring tactic tend to have a lot of anxiety about doing
so, even when they know it worked. See University of Michigan
Ross School of Business, Negotiating: Making the First Move
Pays, But Be Read)y for Anxiety (May 21, 2013) available at
https://michiganross.umich.edu/rtia-articles/negotiating-making-
first-move-pays-be-ready-anxiety. From what appears in that story
and other study results, using the anchor tactic is no cure for
the “first mover” anxiety discussed earlier. It seems sometimes
even to make it worse.

Somebody Has to Go First. How to Do It.

In settlement negotiations, someone has to go first. Here’s how
Mr. Lobell suggests that either side in a negotiation can most
effectively go about that. First, of course, the lawyers on each
side have to roll up its their sleeves and decide the true “value”
of the case and the likelihood that the other side will see it the
same way or differently. Second, determine a reasonable
“cushion” to add to or subtract from that amount depending on
whether you represent plaintiff or defendant. Third, at the table,
start a conversation something like this: “Look, I understand the
dogma that he who talks price first always loses. The plaintiff’s
demand can only go down. The defendant’s number can only go
up. But somebody has to do it. So I will. This is what we want.”
If you were working with a mediator, I'm sure Mr. Lobell would
advise you to tell the mediator essentially the same thing and to
pass that message on to the other side.

The thinking behind this approach is that its conversational style
builds a measure of rapport while taking some of the sting out of
going first. The substance of the conversation sounds reasonable
to the other side — even more basically, it conveys the impression
that you are a reasonable and trustworthy person. What's more,
it tends to cloak your suggested price in the garb of reasonableness.
That seems to me to resemble the anchor tactic, although it’s not
the same. It is similar in that your price is the first number the other
side hears. Thus, this approach also seems calculated to capture
the cognitive bias discussed earlier and thus to result in a higher
counter and better ultimate deal. What's different is that the price
you announce may or may not be at the upper end of the so-called
ZOPA, as the anchor literature suggests it should be. At least you
haven't thought about it that way. But since you've done your homework,
the odds are that a sum that seems fair and reasonable to you will
likely look the same way to the other side (or to the mediator if
the parties are using one) and will serve as a strong place to
start. After that, whether you are in a mediation or sitting directly
across the table from the other side, it’s essentially up to you to
keep the process moving toward your desired price.
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tah Law Developments

The New Utah Uniform Directed Trust Act

by Langdon T. Owen, Jr.

The Uniform Directed Trust Act (the Act) is now in effect in Utah,
having been adopted in 2019. Utah Code Ann. §§ 75-12-101 to
-18. Many practitioners have been using trust protectors for
some time. A trust protector is one type of “trust director”
under this Act, which also covers “trust advisors” and the holders
of certain powers of direction however labelled. The Act
provides useful and needed guidance as to these positions,
while allowing for these positions to be important tools for
providing flexibility for trusts. Trust directors, including trust
protectors, can often provide quicker and more economical
ways to adjust trust terms and solve administrative issues or
disputes, particularly in very long-term trusts that can run for
several lifetimes or generations, than the traditional methods of
providing flexibility.

The traditional methods start with robust trustee discretion,
which may include establishing new trusts with other terms
where the trustee has strong discretion over when and how to
distribute principal, a process known as trust decanting. For
common law decanting, see Phipps v. Palm Beach Trust Co.,
196 S. 299 (Fla. 1949); In re Estate of Spencer, 232 N.W.2d
491 (Towa 1975); Wiedenmayer v. Jobnson, 254 A.2d 534
(N.J. Super. Ct. App. Div. 1969); Morse v. Kraft, 992 N.E.2d 1021
(Mass. 2013); RESTATEMENT (SECOND) OF PROPERTY: DONATIVE TRANSFERS
§8§ 11.1, 19.4 (1988); RESTATEMENT (THIRD) OF PROPERTY: WILLS
AND OTHER DONATIVE TRANSFERS § 17.1 (2011). Trustee oversight
and removal provisions are useful traditional methods. Trust
modification under the trust code, Utah Code Sections 75-7-410
through 417, may be effective but such modification requires an
agreement or court order. Actions on certain matters by
beneficiaries may be allowed under an instrument. Powers of
appointment can be a particularly powerful tool where they
apply but can come with tax consequences that may not be
acceptable and may not be able to deal with administrative
issues. Utah Code Ann. §§ 75-10-101 to -18.

Each of those traditional methods has its place and value, but
many practitioners have desired more, and have thus crafted
trust protector provisions relying on general authorizations
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such as Utah Code Section 75-7-105 or common law principles
(the grantor can condition the gift as desired) including Restatement
(Third) of Trusts section 64 (2002), o, in some states, on section
808 “Powers to Direct” of the Uniform Trust Code (a provision
not adopted in Utah). The nature and extent of the powers and
authority of trust protectors, and the uncertain liability that might be
incurred by a trust protector or other sort of trust director, see,
e.g., Robert T. McLean Irrevocable Trust v. Patrick Davis, PC.,
283 S.W.3d 786 (Mo. Ct. App. 2009), led to the development of
broader statutes that authorize and define trust protectors and
more generally trust directors, in order to provide clarity. Special
state legislation has been adopted in a few states, and recently
the Uniform Directed Trust Act was promulgated in 2017 by the
Commissioners for Uniform State Laws. The Uniform Act has, as
of this writing, been adopted in ten states, including Utah.

What a Power of Direction is Not

The first thing to note about a power of direction granted to a
trust director under the terms of a trust is what the power is not,
because the Act does not apply to such matters. See Utah Code Ann.
§ 75-12-105(2). It is not a power of appointment (which is a
non-fiduciary power) to designate a recipient of, or another power
of appointment over, trust property, see also id. § 75-12-105(3);
it is not a power to remove a fiduciary (trustee or trust director);
it is not a settlor’s power of revocation; it is not the power of a
beneficiary to affect the beneficiary’s interest or the interests of
other beneficiaries where the beneficiary virtually represents the
other beneficiaries, see id. § 75-7-301; and it is not a power
required by the U.S. tax code to be a non-fiduciary power.

IANGDON T. OWEN, JR. is a member of the
law firm of Cobne Kinghorn, PC. in Salt
Lake City, Utah. Mr. Owen is a transactional
lawyer who practices in such areas as
estate and tax planning, business and
commercial transactions, health care
law, nonprofit organizations, probate,
and real estate.




Application

The Act applies to any trust whenever created with its principal
place of administration in Utah, but for trusts existing before May 14,
2019, it only applies to actions after that date. Also, if administration
is changed to Utah after that date, it applies only to actions and
decisions after the change. Utah Code Ann. § 75-12-103(1). The
trust may designate its principal place of administration if the
trustee’s principal place of business, the trust director’s principal
place of business (note: this expands the trust code provision
on the point; see id. § 75-7-108(1)), or all or part of the
administration of the trust occurs in the designated jurisdiction.
See id. § 75-12-103(2). The Act provides that common law and
principles of equity supplement the Act except to the extent
modified by the Act or other law. See id. § 75-12-104.

Powers That May Be Granted

The Act allows a settlor a great deal of ability to grant powers to
a trust director under the terms of a trust, and, unless limited by
the terms of the trust, such granted powers include any further
power appropriate to the exercise or non-exercise of the granted
power of direction. See id. § 75-12-106(1), (2) (a). Power of
direction “means a power over a trust granted by the terms of the

trust to the extent the power is exercisable while the person is not
serving as a trustee.” Id. 75-12-102(5). It includes power over
investment, management, or distribution of trust property or
other matters of trust administration but is subject to the
exclusions under Utah Code Section § 75-12-105 already
described above. See id. The Official Comment to Uniform Act
Section 6 contains a long list of the sorts of powers that might
be granted:

acquire, dispose of, exchange, or retain an
investment; make or take loans; vote proxies for
securities held in trust; adopt a particular valuation
of trust property or determine the frequency or
methodology of valuation; adjust between principal
and income or convert to a unitrust; manage a
business held in the trust; select a custodian for
trust assets; modify, reform, terminate, or decant a
trust; direct a trustee’s or another director’s delegation
of the trustee’s or other director’s powers; change the
principal place of administration, situs, or governing
law of the trust; ascertain the happening of an event
that affects the administration of the trust; determine
the capacity of a trustee, settlor, director, or beneficiary
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of the trust; determine the compensation to be paid
to a trustee or trust director; prosecute, defend, or
join an action, claim, or judicial proceeding relating
to the trust; grant permission before a trustee or
another director may exercise a power of the trustee
or other director; or release a trustee or another
trust director from liability for an action proposed
or previously taken by the trustee or other director.
This subsection does not, however, override the
background law that regulates the formation of a
trust, such as the requirements that a trust be lawful,
not contrary to public policy, and possible to achieve.

See, e.g., Uniform Trust Code § 404 (2000), see Utah Code Ann.
§ 75-7-404; RESTATEMENT (THIRD) OF TRUSTS §§ 29-30 (2003).

Further, the Official Comments to Uniform Act Section 6
describe what may be included in further appropriate powers:

Examples of further powers that might be appropriate
include a power to: (1) incur reasonable costs and
direct indemnification for those costs; (2) make a
report or accounting to a beneficiary or other interested
party; (3) direct a trustee to issue a certification of
trust under Uniform Trust Code § 1013 (2000) [see
Utah Code § 75-7-1013]; (4) prosecute, defend,
or join an action, claim, or judicial proceeding
relating to a trust; or (5) employ a professional to
assist or advise the director in the exercise or
nonexercise of the director’s powers.

The Act provides some limits on trust directors under Utah Code
Section 75-7-107 by making them as responsible as a trustee under
like circumstances in dealing with payback provisions of a first-party
special needs trust or with a charitable interest in the trust.

Who May Be a Trust Director

A “trust director” is a person other than a person serving as trustee
who has been granted such a power, regardless of the term by
which the person is called, e.g., “trust protector,” “trust advisor,”
and even if the terms of the trust purport to disclaim trust director
status. Utah Code Ann. § 75-12-102(9); see also Official Comment
(9) to Uniform Act § 2. A settlor or beneficiary may be a trust
director (other than for the excluded powers described above,
such as powers of appointment, power of revocation, etc.).

A beneficiary may be a trust director although not labeled as such,
for example where the trust allows a majority of beneficiaries to
release a trustee from liability since they would not be exercising
authority through virtual representation; this could lead to the
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majority beneficiaries being responsible to the minority for an
abusive release. Official Comment (4) to Uniform Act § 5.

Relief From Co-Trustee and Co-Director Liability

A serving co-trustee cannot be a trust director; however, a co-trustee
may be relieved of liability concerning another co-trustee’s exercise
or non-exercise of a trust power to the same extent a directed
trustee may be relieved from duty or liability with respect to a trust
director’s power of direction. Utah Code Ann. § 75-12-112. This
co-trustee provision allows a trust to provide for specialized
trustees acting without imposing co-trustee obligations on other
co-trustees; for example, there could be an investment trustee,
a benefits trustee, and an administrative trustee who may be
separately responsible for their respective functions. Such
co-trustees would not, however, be trust directors.

If there are trust directors with joint powers, the action is made
by a majority, unless the terms of the trust provide otherwise. See d.
§ 75-12-106(2) (b). This could make the joint trust directors
jointly responsible as if they were co-trustees with co-trustee
responsibility. Official Comment to Uniform Act § 6(b) (2). This
co-responsibility can, however, be avoided if desired because
the fiduciary duty of a director closely tracks the duty of a
trustee. Thus, separating out areas of independent responsibility
appears to be allowable. Similarly, a directed director should
also be allowable. Official Comments to Uniform Act § 8.

Fiduciary Duty

As to the exercise or non-exercise of a granted power of direction,
the Act provides that the trust director will have the same fiduciary
duty and liability as to that power as a trustee or co-trustee holding the
power in a like position and under similar circumstances. See id.
§ 75-12-108(1). The trust may, however, vary the director’s duty
and liability to the extent the trust could vary the duty or liability
of a trustee in a like position under similar circumstances, see id.
§ 75-7-1008 (providing that there is no exculpation for acts in
bad faith or with reckless indifference to the purposes of the trust
or the interests of the beneficiaries); the trust may also impose
additional duties and liabilities, see id. § 75-12-108(1), (3).

The Act also excludes duties and liabilities under the Act for a
health care provider acting in that capacity, unless the trust
provides otherwise. See id. § 75-12-108(2). This could protect
the provider in determining capacity or sobriety of someone
such as a settlor or beneficiary. The provider would still be
subject to rules applicable to his or her profession. The trustee
would need to take reasonable action to comply with the
provider’s direction even if the provider cannot be liable under
the Act. Official Comment to Uniform Act § 8(b).



The Official Comments to Uniform Act Section 8 provide some
guidance to applying the trustee-like duties of the trust director.
First they encourage the courts to “make use of the flexibility
built into fiduciary law” and to apply fiduciary principles “in a
context-specific manner that is sensitive to the particular
circumstances and structure of each directed trust.” Official
Comment to Uniform Act § 8. The comments also state that a
trust director will have a trustee’s duty of advance disclosure
where a non-routine transaction is contemplated, citing
RESTATEMENT (THIRD) OF TRUSTS § 82 cmt. d (2007), subject,
however, to the limitations under the Act, see Utah Code Ann.
§ 75-12-111(2), that eliminate duties to monitor, inform, or
advise. Id. The comments go on to note that “springing duties”
are contemplated so that the trust director need not act unless
requested by a beneficiary to do so. See id.

Also, the trust could, as with a trustee, waive applicable duties of a
trust director other than the duty “to act in good faith and in
accordance with the purposes of the trust” and could exculpate
the director except for acting in bad faith or with reckless
indifference to the purposes of the trust and the interests of the
beneficiaries. See Utah Code Ann. §§ 75-7-105(2) (b), -108.
Where extended discretion is granted, such as by use of such
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terms as “sole,” “absolute,” or “uncontrolled,” this would be
applied as it would be for a trustee so that the fiduciary may not
“act in bad faith or for some purpose or motive other than to
accomplish the purposes of the discretionary power.” RESTATEMENT
(THIRD) OF TRUSTS § 50 cmt. ¢ (2003). The comments also state
that the Act contemplates directed directors so that the directing
director would have responsibility, but the directed director
would be relieved to the same extent as a directed trustee,
leaving only the willful misconduct standard that would apply to
a directed trustee. Official Comment to Uniform Act § 8; see
also Utah Code Ann. § 75-12-109.

Acting Under Direction

The directed trustee is required to take reasonable action to comply
with the direction and is not liable in doing so. However, the directed
trustee may not comply to the extent that by complying the trustee
would engage in willful misconduct. See id. § 75-12-109(1), (2).
The willful misconduct standard is a minimum mandatory standard
that the terms of the trust may not reduce. Official Comment to
Uniform Act § 9. An exercise by a director of a power to release
a trustee or another director is not effective where the breach
involved the trustee’s or the other director’s willful misconduct,

Ms. Condos received her
J.D.in 2019 from the S.J.
Quinney College of Law
where she graduated
with High Honors. Prior
to joining the firm as an
attorney, she clerked
for Clyde Snow and was
ajudicial intern for the
Utah Supreme Court
Justice John A. Pearce.

Kody L. Condos

ClydeSnow

ATTORNEYS AT LAW
CLYDE SNOW & SESSIONS
A PROFESSIONAL CORPORATION
SALT LAKE CITY | BEND | NEWPORT BEACH

ONE UTAH CENTER
201 SOUTH MAIN, SUITE 1300
SALT LAKE CITY, UTAH 84111
TEL 801.322.2516
clydesnow.com

WATER & NATURALRESOURCES « COMPLEXLITIGATION
FAMILY LAW ¢ BUSINESS & TRANSACTIONS ¢ SECURITIES
WHITE COLLAR CRIMINAL DEFENSE & INVESTIGATION
LABOR & EMPLOYMENT LAW e TRUSTS & ESTATES
BANKRUPTCY & CREDITORS’ RIGHTS ¢« BANKING LAW

UehBard 0 U R WAL

[ e
—
D0
—
—
=
| —
<D
—
(-]
(—]
__
—
<D
—1
—
own

31



o
A —
=
D
=
[—N
=
D
=
(=3
[—]
<
—
= —
S
e
—

32

the release was induced by improper conduct of the trustee or the
other director; or at the time of the release the releasing director did not
know the material facts relating to the breach. See id. § 75-12-109(3).
When in doubt, the trustee may petition the court for instruction.
See id. § 75-12-109(3). Also, the trust could impose additional
duties and liabilities on the trustee. See id. § 75-12-109(5).

If a trustee and a trust director share a power, the trustee would
have its normal fiduciary duty in voting on the exercise or
non-exercise of the power but would have a reduced duty in
executing the joint decision. The Official Comment to Uniform
Act Section 9 gives the example of a trustee serving on a committee
with others including the trust director. The trustee would vote
as a normal trustee but reasonably comply as a directed trustee
unless compliance would be willful misconduct. Also, where a
trustee’s action is subject to a veto or approval power of a trust
director, the trustee would act under its normal fiduciary duty in
proposing the action, but if vetoed, the trustee would only be
subject to the reduced willful misconduct standard in choosing
whether to comply with the veto.

Duty to Inform; No Duty to Monitor

A trustee is required to inform the trust director, and a trust
director is required to inform a trustee or other director, of
information reasonably related to the powers and duties of the
person to be informed, and that person may rely on that
information without breaching the trust, unless the person
engages in willful misconduct. See id. § 75-12-110.

Further, a trustee or trust director has no duty to monitor the
other or inform or give advice to a settlor, beneficiary, trustee,
or trust director concerning instances the trustee or director
may have acted differently than the other did, unless the trust
provides otherwise. See id. § 75-12-111. If such monitoring,
informing, or advising occurs, it does not mean the trustee or
director doing so has assumed a duty to do so.

Limitations of Actions, etc.

In keeping with the theme of the Act to apply trustee rules with
respect to trust directors, the Act provides limitations of actions
against directors the same as for trustees, including the effect
on limitations periods of reports or accountings provided, Utah
Code § 75-12-113, provides defenses for directors like those
for a trustee, see id. § 75-12-114, provides for jurisdiction over a
director of a trust subject to the Act, see id. § 75-12-115, and
applies other trustee provisions to directors relating to
acceptance, bond, compensation, resignation, removal, and
replacement, see id. § 75-12-116.
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Duty to Whom?

To whom is the trust protector’s duty owed? Could the duty run
to the trust itself for assuring the intention of the settlor even if
the burden of enforcement falls to the beneficiaries? A possible
duty to the trust itself was suggested but not decided by a case
cited above, Robert T. McLean Irrevocable Trust v. Patrick
Davis, PC., 283 S.W.3d 786 (Mo. Ct. App. 2009).

A difference in to whom duties are owed could provide some
basis for a difference in the standard of conduct applicable to,
or in the protections available for, or in the persons who may
enforce the duty against, a trust protector accused of some form
of breach of duty, compared to a trustee similarly accused.
Under the Uniform Act as adopted in Utah, the choice has been
made: the duty of a trust director (trust protector, however
called) is to the beneficiaries, and although the duty may be
modified by the trust instrument, a2 minimal fiduciary duty
remains and it runs to the beneficiaries.

The suggestion in the McLean case of a duty to the trust itself
was, however, plausible. Particularly given the quasi-corporate
nature of estates and trusts under modern statutes (like the
Uniform Probate Code; see Utah Code Ann. § 75-3-808), a duty
to the trust itself might be a realistic possibility. This possibility
would apply to a trust protector rather than to a trustee, because
the trust protector is 2 new and distinct position while the trustee
has traditionally been viewed as owing its duties to the beneficiaries
in implementing the settlor’s intent under the trust instrument.
The trust instrument creates a relationship (an organizational
relationship of authority and benefit) but not a separate entity.
The Uniform Probate Code