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--LETTERS--
Editor:

Today I submitted my letter of resigna-
tion to the Utah State Bar. I am writing
now to share with you some of my
thoughts as I go.

My decision to resign is a culmination
of the deep personal change I have experi-
enced during the past ten years. Over this
time I descended into depression and pain.
I felt helpless and dissatisfied with the cir-
cumstances of my life. Eventually, after
pursuing a variety of healing techniques

and spiritual practice,s I became more
clear about what I wanted and began to act
from that understanding. I left my political
party, my religion, my marriage, and now
find myself letting go of my profession and
with it attachment to my identity as "an
attorney." I realize that I am not what I do.
In the immortal words of Popeye the sailor
man, "I am what I am." The more I let go
of who I think I am the more wholly
myself I become. This apparent irony is,
for me, only the simple truth.

Thank you to each of my clients and
members of the bar, bench and court staff
for your participation in my fifteen year
journey to this moment and this under-
standing.

Sincerely,

Philip Story

Editor:
re: correction to aricle of Utah Bar Journal,

VoL. 10 No.5, June 1997, "Are Income
Taxes Dischargeable in Bankruptcy" by
Rex B. Bushman

Tax debts can be eliminated through a
Chapter 13 bankruptcy even where: A. No
return is filed; B. The return is late and the
two year rule is not met; and C. Where fraud
has occurred.

Sincerely,
Rex B. Bushman

r--------------,
Interested in

Writing an
Article for the
Bar Journal?

1\

I1

The editor of the
Utah Bar Journal wants
to hear about the topics
and issues readers think
should be covered in the
magazine.

If you have an article
idea or would be inter-
ested in writing on a

particular topic, contact
the editor at 566-6633
or write, Utah Bar
Journal, 645 South 200
East, Salt Lake City,
Utah 84111.

L______________.J

Letters Submission Guidelines:
1. Letters shall be typewritten, double

spaced, signed by the author and shall not
exceed 300 words in length.

2. No one person shall have more than
one letter to the editor published every six
months.

3. All letters submitted for publication
shall be addressed to Editor, Utah Bar
Journal and shall be delivered to the offce
of the Utah State Bar at least six weeks
prior to publication.

4. Letters shall be published in the order
in which they are received for each publi-
cation period, except that priority shall be
given to the publication of letters which

reflect contrasting or opposing viewpoints
on the same subject.

5. No letter shall be published which (a)
contains defamatory or obscene material, (b)
violates the Code of Professional Conduct,

(c) is deemed execrable, calumnious, obliq-
uitous or lacking in good taste, or (d)
otherwise may subject the Utah State Bar,
the Board of Commissioners or any

employee of the Utah State Bar to civil or
criminal liability.

6. No letter shall be published which
advocates or opposes a particular candidacy

for a political or judicial office or which
contains a solicitation or advertisement for a

commercial or business purpose.
7. Except as otherwise expressly set

forth herein, the acceptance for publication
of letters to the editor shall be made with-
out regard to the identity of the author.

Letters accepted for publication shall not
be edited or condensed by the Utah State
Bar, other than as may be necessary to
meet these guidelines.

8. The Editor, or his or her designee,

shall promptly notify the author or each
letter if and when a letter is rejected.
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The first weekend of September, theUtah State Bar Commission held a
retreat in which its members discussed the
long range plnn of the Bar. Fortunately, the
following people had worked quite hard for
several months before the retreat to prepare
a proposed long-range plan: Dave Nuffer,
John Baldwin, Dan Becker, Scott Daniels,
Brian Jones, Debra Moore, Dane Nolan
and Ray Westergard. Their work enabled
us to focus more clearly on areas that need
development. As a result of the retreat, the
Long Range Planning Committee is revis-
ing the plan to present to the Commission
for additional review. When the plan has
been refined, we wil provide it to Bar
members to obtain additional input.

A sampling of the ideas, goals or topics
we discussed include the following:

1. Increasing the continuity of the use
of the Bar's resources from year to
year by stating long term goals

which each president wil be respon-
sible for leading the Commission to
implement.

2. Revising the admission process of
the Bar to require more practical
knowledge and training prior to full
admission to the Bar.

3. Increasing the continuity of the use of

Future of the Bar
By Charlotte L. Miler

the Bar's resources from year to year
by stating long term goals which each
president wil lead in implementing.

The Commission recognizes that it has a
dual role: regulating through admissions and
discipline; and serving and representing
lawyers. These roles may have some con-
flct. The attendees at the retreat had some
valuable discussion about whether the Bar
should focus only on regulation, or should
provide more services. Some expressed the
opinion that, too often, the Bar had tried to
be all things to all lawyers; thereby always
adding and expanding programs, but never
terminating programs. Others indicated that
to support the profession we need more pro-
grams focused on law practice management,
technology, and delivery of legal services.
Others voiced the plea that lawyers are the
natural agents to promote social change and
the Bar should facilitate lawyers' ability to
promote social change. One attendee
described the Bar Commission as a water
bug fltting from place to place, one year to
the next - with good intentions but with seri-
ous time constraints that prevent us from
accomplishing goals that may require more
time, more institutional commitment, or a
change in culture. The Long Range Planning
Committee wil certainly help us move out

of any water bug syndrome from which we
may suffer.

I am thankful to all the commissioners
who attended the retreat and for the partici-
pation by Dan Becker from the
Administrative Office of the Courts and
Chief Justice Zimmerman. I was impressed
at the commitment of the attendees to
wrestle with diffcult issues Friday evening
and all day Saturday.

At the close of the retreat, each attendee
identified the top three priorities for the
Bar. I encourage each of you to identify
those priorities from your perspective and
share your thoughts with a Bar Commis-
sioner. These priorities wil drive the
allocation of the Bar's human and financial
resources. Lawyers have the privilege and
responsibility of self-regulation of the

practice of law. Please take some time to
consider your role in that responsibility
and how you can help shape the future of
the Bar.
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APproximately one year ago, as acontinuum of detailed discussion
by the Bar Commission regarding the
Client Security Fund Program (the "Pro-
gram"), President Steven M. Kaufman
appointed a special Client Security Fund
Task Force to analyze the Program and
make recommendations to the Commis-
sion. I was appointed as Chairman of that
Task Force. The other members, all of
whom put in extraordinary time and effort
investigating and analyzing the Program
and the issues, were Commissioner Scott
Daniels, Commissioner Denise A. Dragoo,
Commissioner John Florez, Commissioner
Francis M. Wikstrom, David R. Hamilton,
present Chair of the Client Security Fund
Committee and Carol A. Stewart, Deputy
Chief Disciplinary CounseL.

The dialogue at the Commission level
had established there was strong uncer-
tainty among members of the Commission
regarding the purpose and philosophical
raison d etre for the Program, as well as its
efficacy, viability and cost. There was
some disagreement as to whether the Pro-
gram accomplishes anything positive for
the Bar and the public and whether it
should be continued. If it is to be contin-
ued, should it be restructured and/or
supplemented? Can it be continued and

Client Security Fund
By Charles R. Brown

restructured in a fashion which wil increase
the actual benefit to the public, as well as the
perceived public benefit, in order to create
positive reflection on the Bar and its mem-
bers.

I, for one, was somewhat skeptical about
whether the program was worthy of continu-
ation. However, after detailed analysis and
dialogue among the Task Force, I became
convinced, as did the other members of the
Task Force, that, as a small cost of our privi-
lege of practicing law, we do have a duty to
protect against, and in extraordinary

instances mitigate, damage caused to unsus-
pecting public consumers of legal services
by those few of our members who are less
than totally honest.

The Task Force spent many months con-
ducting interviews, obtaining information on
other programs and analyzing all issues
involving the Program. A summary of the
conclusions and recommendations of the
Task Force follows:

THE PROBLEM
Utah's Fund for Client Protection (the

"Fund") provides a means for clients who
have suffered losses as a direct result of dis-
honest conduct by attorneys operating
within the attorney/client relationship to
receive some compensation, based totally on

I

the discretion of the Fund. In Utah, those
claims have historically been in three (3)
areas:

1. Unearned fees
2. Trust fund theft
3. Theft of settlement proceeds
The competing concerns of the Program

pit the quiet, somewhat obscure role of the
Fund, where committee members and
Commissioners zealously guarded the
$ i 00,000 Fund, against the realities of
legitimate claims that far exceed current
caps, and where the number of those
claims has expanded and will likely
increase even more if there is significant
publicity of the Fund.

FINDINGS AND CONCLUSIONS
The Task Force determined that contin-

uation of the Program is the right thing to
do - that the Bar and its members do have
a duty to continue a viable program to
assist clients who may have been
defrauded by their counseL. However, the

Program must be improved upon in terms
of accessibility, effectiveness, efficiency

and impact. Although it wil likely result in

more claims, the Fund must be better pub-
licized and explained so it may be more
accessible and responsive to the public's
needs. That wil also serve to create posi-

6
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tive public perceptions regarding the Bar's
commitment in this area. The Task Force
also concluded that there are other options
which should be reviewed outside the para-
meters of the Fund Rules to better serve
and protect the public, as well as to main-
tain the high standards of ethical conduct
required of attorneys and improve the
image of attorneys as a whole.

SUMMARY OF
RECOMMENDATIONS

A. Jurisdictional Prerequisites.

The Task Force recommended softening
of the restrictions now imposed by the Pro-
gram for qualification of payable claims,
which would facilitate quick and effcient
claim processing.

B. Ancilary Programs.
The Task Force recommended imple-

mentation of additional programs which
may serve to better protect the public and
supplement the Program. Those are:

1. Proposed amendments to the Dis-
ciplinary rules, which would condition
reinstatement or readmission upon full
compliance with all disciplinary orders
of restitution and reimbursement to the
Fund, as well as costs and fees incurred
by the GAD in its prosecution.

2. The amendment to Rule 1.15
which requires that financial institutions
maintaining client trst accounts noti the

GAD of the presentation of an instrU-
ment which overdraws the account.

3. Reinstatement or readmission of
attorneys disciplined in matters relating
to fiduciary obligations should be con-
ditioned upon proof of malpractice

insurance and/or proof of some type of
fidelity bond.

4. Adoption of a rule which would
require payors (such as insurance com-
panies and escrow agents) to notify
claimants/payees directly prior to for-
warding payment to an attorney.

5. That the MCLE Board adopt a rule
requiring attorneys to periodically com-
plete one hour of CLE on Trust Fund
Accounting.

6. The Task Force considered and
quickly determined that a mandatory
surety bond requirement for all lawyers
in active practice to supplement or
replace the Fund would be far too costly
for our membership.
C. Program Funding.
The Task Force recommended increas-

ing the limit per claim to $20,000 and elimi-
nation of the cap of $25,000 per attorney per
year. It also recommended that the funding
base of the Fund be adjusted by increasing
the annual assessment for each attorney
from $10 to $20 and allowing the Fund to
grow above the present $100,000 ceiling.
The Bar Commission agreed to fund the
increase in the assessment for the 1997-98
year out of its surplus.

D. Management Information.
The Task Force determined that a com-

prehensive data base should be established
to provide the necessary information upon
which the Bar can monitor and evaluate the
effectiveness of the Program and make
changes as needed to promote the mission of
the Bar.

E. Public Information.
The Task Force concluded that in order to

have an effective Program, it must be publi-
cized to clients and the general public. That
publicity must explain the limitations of the
Fund as well as the fact that the Program is
funded totally by honest lawyers making
contributions out of their own pockets in
order to protect the public against the very

few attorneys who act dishonestly.
Brochures explaining the Program were
designed and wil be made available to the
public and the Bar.

The Task Force and the Commssion fully
understand that the increased funding
requirements wil create an additional burden
on our members. However, it was determined
that in order to provide an effective level of
assistance to the public and also benefit the
organized Bar it is essential that the Program
be continued in a more viable form and that
it be more adequately publicized.

The full report of the Task Force is avail-
able at the Bar office for review by

interested members. Any suggestions, com-
ments or random thoughts by any of you
would be very much appreciated.
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Grand Staircase-Escalante National Monument:
Protection of Antiquities or Preservationist Assault?

INTRODUCTION
In order to place the designation of the

Grand Staircase-Escalante National Monu-
ment into proper prospective, one must
understand the political context of the cur-
rent administration from which it was born.

PRESIDENT CLINTON AND THE
ENVIRONMENT - FROM TIMBER

SUMMIT TO GRAND CANYON
President Clinton's record on the eco-

nomic needs of the American West and
particularly its rural counties, has been dis-
maL. Even before President Clinton was

sworn in, would-be Secretary of the Inte-
rior, Bruce Babbitt, announced that
Congress had too quickly given Western

states control over water and that he would
utilize such laws as the Endangered
Species Act to get it back. Within a matter
of weeks, President Clinton was engaged
in the same "War on the West", an assault
that stretched from the earliest days of his
first term to the last.

For example, on April 3, 1993, Presi-
dent Clinton made his famous "I feel your
pain" journey to Portland, Oregon, for the
Timber Summit, at which he emoted on
behalf of loggers, their families and com-
munities, at wits end over their plight as a
result of the Northern Spotted OwL. While
Clinton was sympathizing, across the street
his aides were devising a plan to cut the
allowable timber harvest by 75 percent, a
process which, by the way, was held to vio-
late the Federal Advisory Committee Act.2

Then, apparently to close out his first
term on the same note on which it had
begun, President Clinton, on September
18, 1996, traveled to Arizona to designate
1.7 milion acres of federal land in Utah as
a national monument. The reaction in the
west, particularly in Utah, was outrage.

By Willam Perry Pendley!
Edited by David Hartvigsen and J. Craig Smith,

Utah Bar Journal Commitee

WILLIAM PERRY PENDLEY, President
and Chief Legal Offcer of the Mountain
States Legal Foundation in Denver, Col-
orado, received a B.A. and M.A. degrees,

in political science and economics, from
the George Washington University in
Washington, D.C. He received a J.D.
degree from the University of Wyoming
College of Law where he was Senior Edi-
tor and author of the law review. He

successfully argued Adarand Construc-
tors, Inc. v. Pena before the U.S. Supreme
Court and is the attorney who filed West-
ern States Coalition, et al. v. Clinton, a
case challenging the Monument designa-
tion, in the Utah Federal District Court.

Although various environmental leaders,
including Robert Redford, were briefed in
advance of the announcement, Utah's Gov-
ernor and entire congressional delegation

were kept in the dark. One immediate
impact was that Congressman Bob Orton
(D- UT), who represented the district in
which the monument was created, became
the only member of Congress to lose his seat

in the 1996 election as a result of environ-
mental policy.

THE PROCLAMATION
Our President is not anything if not ver-

bose, and thus it was with his Grand
Staircase Proclamation. Ignoring the cau-
tion his daughter, Chelsea, gave him before
he spoke at her graduation ("Be wise,
briefly!"), Clinton's Proclamation drones
on and on.

The Grand Staircase-Escalante
National Monument's vast and aus-
tere landscape embraces a
spectacular array of scientific and
historic resources. . . .

The monument is a geologic
treasure. . . .

The monument includes world
class paleontological sites. . . .

The monument is rich in human
history. . . .

(TJhe monument is an outstanding
biological resources. . . .

The Federal land and interest in
land reserved consists of approxi-

mately 1.7 milion acres, which is the
smallest area compatible with the
proper care and management of the
objects to be protected.'
Apparently believing that saying it

makes it so, President Clinton's proclama-
tion contained all the requisite words of the
Antiquities Act, including "scientific,"
"historic," and "the smallest area compati-
ble." Whether saying it makes it so, even
for presidents, and whether words on paper
make up for what is not on the ground,
remains to be seen, as does the most funda-
mental question: whether Clinton's decree
is what Congress had in mind when it
adopted the Antiquities Act in 1906 and
when it left it in place with the adoption of

8
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the Federal Land Policy and Management
Act (FLPMA) seventy years later.

A couple of aspects of the proclamation
do bear mentioning. First is the statement,
"The establishment of this monument is
subject to valid existing rights." Although
this assurance may give comfort to some,
that comfort is misplaced in view of the
rather unusual interpretation the Clinton
administration has made of the phrase
"valid existing rights." For before the U.S.
Court of Appeals for the Sixth Circuit, in a
case involving a property owner in the
Upper Peninsula of Michigan, the adminis-
tration took the position that the phrase
"valid existing rights," did not protect the
landowner's rights since, when Congress
wrote the phrase into law, it had no idea
what the phrase meant. Therefore the
administration was free to interpret it as it
desired. In this case it meant the lake front
property owner had only the right to drink
water from the lake:

Second is the phrase, "Nothing in this
proclamation shall be deemed to revoke
any existing withdrawal, reservation, or
appropriation; however, the national monu-
ment shall be the dominant reservation."
Senator Orrin Hatch (R-UT) and Congress-
man Jim Hansen (R-UT) have taken the
position that by superimposing the Monu-
ment over Wilderness Study Areas

(WSAs), President Clinton has erased
those WSAs, thus removing them from the
Interim Management Plan.'

Third is the phrase, "This proclamation
does not reserve water as a matter of fed-
eral law." Thus, unlike the designation of

Devils Hole as a national monument, federal
water rights were not reserved. However,
President Clinton directed Secretary Babbitt

"to assure the availability of water." Given
Babbitt's antipathy toward western water
law and his wilingness to prevent the use of
water for the states, this sentence should
give serious pause, since the monument lies
in the southernmost portion of Utah. Federal
demands for water for the monument would
take water from upstream appropriators and
thus ensure that water guaranteed Utahns
would leave the state destined for Babbitt's
Arizona and southern California!

"Federal demands for water for
the monument would take water

from upstream appropriators and
thus ensure that water guaranteed

Utahns would leave the state
destùiedfor Babbitt's Arizona

and southern California!"

Finally, the proclamation directs that Sec-
retary Babbitt prepare a management plan
within three years of the designation. I will
leave to others a discussion of what I regard
as largely the arrangement of chairs on the
deck of the Titanic and any celebration over
the fact that Utah now has a place at the
table and, wonder of wonders, a geologist on
the panel!

Even more important than the words of
the proclamation were the words used by
the President on the day of his decision as
well as the words of other administration

officials. Clinton, noting that the monu-
ment designation would prevent the mining
of a trilion dollar coal deposit expressed

concern about the loss of jobs, but then
said, "We can't have mines everywhere."
That would appear to include wherever ore
bodies are to be found.6 Other officials also
noted that the purpose had been to stop the
coal mine. One even asserted that while the
mining company might have the right to
dig the coal, it did not have the right to
transport it out of the area.7

A "MONUMENT" OR A
MONUMENT?

One management issue does bear brief
discussion: that of the placement of the
monument under the management jurisdic-
tion of the Bureau of Land Management
(BLM), as opposed to the National Park
Service (NPS). This decision is quite
unusual, since for example, reference to
the Code of Federal Regulations (CFR)
under the topic heading "Monument"
brings the reader to regulations promul-
gated by the NPS. Nearly every monument
is, in fact, managed by the NPS and has
been since 1933, when President Franklin
D. Roosevelt issued Executive Order 6166,
consolidating monument management. 8

Why President Clinton placed the new
monument under the BLM is uncertain.
Perhaps it was because the land has been
under BLM management for decades? Per-
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haps it was a small bone tossed to the peo-
ple of Kane and Garfield counties
concerned about grazing, hunting, and
other rights regarding which the BLM is
much more respectful than the NPS.9

Whatever the reason, at least one com-
mentator has concluded that the decision
could threaten the validity of the monu-
ment. Pamela Baldwin, Esq., of the
American Law Division of the Library of
Congress' Congressional Research Service,
concluded that "the assignment of manage-
ment of the new monument to the BLM
raises the most complex questions; ques-
tions that have not been raised or answered
by the courts to date."10 The most signifi-
cant question, however, is whether

President Clinton's decree exceeds his
authority under the Antiquities Act or vio-
lates one or two provisions of the

Constitution: the Property Clause and the
Delegation Doctrine. ii

THE ANTIQUITIES ACT
HISTORIC OR SCIENTIFIC

What we refer to as the Antiquities Act
is, in reality, merely Section 2 of that Act,
which reads as follows:

The President of the United States
is authorized, in his discretion, to
declare by public proclamation historic
landmarks, historic and prehistoric
structures, and other objects of his-
toric or scientific interest that are

situated upon the lands owned or
controlled by the Government of the
United States to be national monu-
ments, and may reserve as a part
thereof parcels of land, the limits of
which in all cases shall be confined
to the smallest area compatible with
the proper care and management of
the objects to be protected.12

It is obvious, both from the specific lan-
guage of the statute and from the

legislative history, that Congress intended
the Antiquities Act to apply to items of
antiquity.13 The final act was the result of
six and one half years of lobbying by
archeological organizations.14 The bil that

became law was written by Edgar Lee
Hewett, an archeologist, who at last agreed
to write the more expansive language
favored by the U.S. Department of the
Interior-although he did not go as far as
Interior suggested. Although Hewett's con-
cerns was with regard to prehistoric
antiquities, he added the phrase "other

objects of historic or scientific interest." The
acreage limitation of 320 to 640 was aban-
doned as well, and in its place "the smallest
area compatible" language was inserted.
Despite the changes, the wil of Congress,

both as to purpose and size, remained clear:
There are scattered throughout the

Southwest quite a number of very
interesting ruins. Many of these ruins
are upon the public lands, and the
most of them are upon lands of but lit-
tle present value. The bil proposes to
create small reservations reserving

only so much land as may be
absolutely necessary for the preserva-

tion of these interest relics of
prehistoric times.15

"The most signifcant question,
however, is whether President
Clinton's decree exceeds his

authority under the Antiquities Act
or violates one or two provisions of

the Constitution: the Property
Clause and the Delegation Doctrine."

As if to demonstrate what did not meet
the requirements of the Antiquities Act,
shortly after enactment of that law, Congress
created Mesa Verde National Park to protect
cliff dwellings in Colorado spread over an
area of 216,960 acres.16 It would appear that
Congress made the site a park since it was
too large for designation as a monument.l?

The narrowness of the legislative authority
provided the Executive by Congress was
clear, even to advocates with the Department
of the Interior, which had called for more
expansive power, including the right to des-
ignate scenic areas:

I have at times been somewhat
embarrassed by requests of patriotic
and public-spirited citizens who have
strongly supported applications to cre-
ate national monuments out of scenery
alone. . . . The terms of the (Antiqui-
ties Act) do not specify scenery, nor
remotely refer to scenery as a possible
raison d etre for a public reservation. 

18

The very first national monument, Devils
Tower, was well within the statutory limits
intended by Congress. It was a mere 1,153

acres in size-one one thousandth the size

of the Utah monument-and was unques-
tionable of scientific interest, being the
core of an ancient volcano left standing
alone when the volcano itself eroded away.

AN HISTORICAL AND
LEGAL PERSPECTIVE
THE GRAND CANYON

It was not long before, to paraphrase
Justice Oliver Wendell Holmes, "the nat-
ural tendency of human nature (J
extend(ed) (its power) more and more until
at last (the statutory limits of the original
statute) disappear(ed)."19 On January 11,
1908, President Theodore Roosevelt desig-
nated 818,560 acres of the Grand Canyon
as a national monument.° Although huge,
the monument's designation did not seem
controversiaL. In fact, the only challenge to
President Roosevelt's authority came, not
from local government,'1 but from a private
party who sought to use the presence of his
mining claims on a popular trail to charge
visitors for access to the Grand Canyon.22

As a result, the first U.S. Supreme Court
case to consider the new Antiquities Act

and President Roosevelt's authority under
it was, in reality, a mining law case. Ralph
H. Cameron, in a apparent attempt to throw
in the kitchen sink, asserted that there was
no authority for the monument. The Court
dealt with Cameron's argument just as
quickly, "To this we cannot assent." After
citing the language of the Act ("objects of
historic or scientific interest") the court
quoted Roosevelt's proclamation:

j,

"i.
I

(The Grand Canyon) is an object
of unusual scientific interest. It is the
greatest eroded canyon in the United
States, if not in the world, is over a mile
in depth, has attracted wide attention
among explorers and scientists, affords
an unexampled field for geologic
study, is regarded as one of the great
natural wonders, and annually draws
to its borders thousands of visitors.23

That's it. The President says it, so it
must be so. The Court engages in no fur-
ther analysis than that. Yet, what about the
size of the new monument? How is it that
nearly a milion acre monument meets con-
gressional intent for "small" areas? The
fault was not entirely that of the court.
These important matters were "not fully
developed in the briefs of the parties."24
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THE GRAND TETONS
While the first overly expansive use of

the Antiquities Act appears to have been
acceptable to local citizens, the next such
use clearly was not, bringing a fire storm
of protest, not just from the targeted state,
Wyoming, but from Congress as welL. As
Wyoming's then-Congressman, Teno Ron-
calio, explained on the floor of the U.S.
House of Representatives during debate
regarding the withdrawal provisions of the
Federal Land Policy and Management Act,
that response appears to have been justified:

It was only by a ruse that Franklin
D. Roosevelt and his old curmudgeon
Harold Ickes were able to make such
a withdrawal and create that land
into (Grand Teton National ParkJ.5
Wyoming went to court and, for the first

time, a federal judge considered the
authority of a president to act under the
Antiquities Act. In Wyoming v. Franke, 58
F. Supp. 890 (1945), Wyoming raised
many of the same issues to be raised more
than 50 years later by the people of Utah:

(First, the new monument) is out-
side the scope and purpose of the
Antiquities Act (since it) contains no
objects of an historic or scientific
interest. . . ; (second, it) is not con-

fined to the smallest area compatible
with the proper care and management
of a National Monument; (third, it is)
an attempt (J to substitute, through
the Antiquities Act, a National Mon-
ument for a National Park, the
creation of which is within the sole
province of the Congress. . . .26
Although the federal government raised

several bars to the Wyoming lawsuit, the
court held that it possessed the requisite
jurisdiction "to investigate and determine
whether or not the Proclamation is an arbi-
trary and capricious exerCise of power
under the Antiquities Act so as to be out-
side of the scope and purpose of that Act
by which the President in the exercise of
its provisions has exceeded or violated a
discretion thereby conferred"27 and even

proceeded to trial, during which evidence
was presented. However, after a brief
recitation of that evidence, the court
demurred, noting:

(I)n an ordinary suit the Court
would be confronted with the task of
determining where the preponder-
ance of evidence rests and render a
decision based thereon. This in sub-

stance, amounts to no more in the end
than the Court's opinion of what evi-
dence in the case purports to show and
itself implies an exercise of the
Court's discretion.28
Instead, ruled the court, it would defer to

the President and his proclamation, "(i)f
there be evidence in the case of a substantial
character upon which the president may
have acted. . . ."29 Remarkably, there was lit-
tle in President Roosevelt's proclamation to
justify such a holding:

"While the court recognizes that
the power overfederallands is

exclusively that of Congress, it is up
to the judicial branch to ensure that

the limits imposed by the
Constitution are met. Obviously, in
the face of a veto by the president,
Congress cannot protect itself or,

more importantly, cannot protect the
guarantees assured the American

people by the Constitution."

Whereas the area in the State of
Wyoming known as the Jackson Hole
Country, including that portion thereof
which is located in the Teton National
Forest, contains historic landmarks
and other objects of historic and scien-
tific interest that are situated upon
lands owned or controlled by the
United States; and

Whereas it appears that the public
interest would be promoted by estab-
lishing the aforesaid area as a national

monument to be known as the Jackson
Hole National Monument (therefore
the Monument is established).o
Nonetheless, the court did recognize that

there were outer limits to the president's
authority:

For example, if a monument were
to be created on a bare stretch of sage-
brush prairie in regard to which there
was no substantial evidence that it
contained objects of historic or scien-
tific interest, the action in attempting
to establish it by proclamation as a
monument, would undoubtedly be

arbitrary and capricious and clearly
outside the scope and purpose of the
Monument Act.3!
However, what if the president's procla-

mation was, in Congressman Roncalio's
words, merely a "ruse?" That possibility
was apparently of no interest to the court:

Neither can the Court take any

judicial interest in the motives which
may have inspired the Proclamation
described as an attempt to circumvent
the Congressional intent and author-
ity in connection with such lands. . .
Such discussions are of public inter-
est but are only applicable as an
appeal for Congressional action.32
In fact, the court thought the entire matter

was "a controversy between the Legislative
and Executive Branches of the Government
in which, under the evidence presented

here, the Court cannot interfere." 33 Recog-
nizing that there was "great hardship and a
substantial amount of injustice" being done
to the State of Wyoming "and her citizens,"
the court concluded that "the burden is on
the Congress to pass such remedial legisla-
tion as may obviate any injustice brought
about as the power and control over and
disposition of government lands inherently
rests in its Legislative branch."34

Congress, as livid about the abuse of the
Antiquity Act as was the State of Wyoming,
passed legislation to abolish the Jackson
Hole National Monument, but that legislation
was vetoed by President Roosevelt.35 Thus,

the difficulty with the court's reasoning is
that while Congress, by a simply majority,
may provide authority to the President, it
can only reign in an abuse of that authority
by a two-thirds vote of the Senate and
House. While the court recognizes that the
power over federal lands is exclusively that
of Congress, it is up to the judicial branch
to ensure that the limits imposed by the
Constitution are met. Obviously, in the
face of a veto by the president, Congress

cannot protect itself or, more importantly,
cannot protect the guarantees assured the
American people by the Constitution.

ALASKA LANDS AND OTHER TESTS
The next test by the Supreme Court of

the Antiquities Act came in 1976, regard-
ing a designation of Devil's Hole, a deep

cavern on federal land in Nevada, as a
national monument in 1952. Again, the
focus of the court was on other matters,

this time the question of water rights, with
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only a brief aside regarding the Antiquities historic" and on how much land is the analysis that seems required by a power
Act. Not surprisingly, the court held that "smallest area compatible" under the Antiq- that belongs exclusively to Congress when
"the pool in Devil's Hole and its rare uities Act. The court expressed its frustration delegated to the executive branch.

inhabitants are 'objects of historic or scien- with the Supreme Court's failure to delineate The commentators recognize that the
tific interest.'''36 those limits.39 president possesses no inherent power to

A little more than two years after the In State of Alaska v. Carter, the only issue make withdrawals. As one noted, "But
court's decision in Cappaert, President addressed was whether President Carter had arguments that the executive has some
Jimmy Carter, on December 1, 1978, violated the National Environmenta Policy Act inherent constitutional authority to make
declared a series of national monuments (NEPA) in his designation of the national withdrawals of public lands are without
that, in area, were four and one half times monuments. Not surprisingly, the court held merit."42 Although some suggest that Con-
greater than all the national monuments that "the President is not subject to the gress has acquiesced to the use of its power
designed in the 72 year history of the impact statement requirement of NEPA by the executive branch, that too, is merit-
Antiquities Act,? Again, waves of protest when exercising his power to proclaim less. Congress, beginning in 1910, with its
swept across the west, especially Alaska. national monuments under the Antiquities adoption of the Pickett Act, has demon-
Yet a test of the authority of President Act."40 As to Alaska's argument that NEPA strated both its recognition that withdrawal
Carter to designate 55.9 milion acres of had been violated by recommendations Pres- authority is in Congress alone and its intent
national monuments never reached the ident Carter received from Secretary Andrus, to exercise that authority.43 As one com-
U.S. Supreme Court. The matter was the court held that the president's authority mentator noted:
resolved instead by Congress with its to ask for and receive advice from his cabi- That Congress was takng the sub-
adoption of the Alaska National Interest net was not constrained by NEPA,41 ject of withdrawals under its control
Lands Conservation Act.3S and limiting executive authority

There were, however, two minor court THEN AND NOW seems plain on the face of the (Pick-
decisions on the subject. In an unreported This, then, is the short and rather skimpy ett Act). And that conclusion is
bench opinion, Anaconda Copper Co. v. legal history of the authority of a president supported by legislative history.44

Andrus, A79-l6l CIV, C.D. AK. (1980), a to withdraw lands under the Antiquities Act. Nonetheless, the Executive Branch with-
district court recognized that there are lirn- Surprisingly, this very important issue has drew milions of acres between 1910 and
tations on what qualifies as "scientific or never been subjected to the type of probing 1976, without the requisite statutory author-

i
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ity, causing one commentator to remark:
Remarkably, the government posi-

tion upon which these withdrawals
rest has not been fully tested. For the
Court in Midwest Oil to find that
congressional acquiescence was tan-
tamount to a delegation of authority
to the executive was a long step. Yet
that feat was easy compared to the
leap that is necessary in order to find
that the legislative definition of
authority in the Pickett Act imposed
no limitations on executive authority

in spite of its apparently narrowing
language:5
It may not have been easy, but the execu-

tive branch continued to assert that it had such
authority for decades:6 This is not simply a
battle between two branches of govern-
ment as to which one is in charge. Justice
Frankfurter places the matter in context:

It is quite impossible, however,
when Congress did specifically
address itself to a problem, as Con-
gress did to that of seizure, to find
secreted in the interstices of legisla-
tion the very grant of power which
Congress consciously withheld. To
find authority so explicitly withheld
is not merely to disregard in a partic-
ularly instance the clear will of

Congress. It is to disrespect the
whole legislative process and the
constitutional division of authority

between President and Congress:?
The Founding Fathers place control

over federal lands in the hands of Con-
gress, believing it better suited to protect
the rights of the American people in the
exercise of that power. To ensure that that
Constitutional assignment is adhered to is
done not to protect the privileges, preroga-
tives and perquisites of Congress, but to
ensure the guarantees of freedom to the
American people. Nonetheless, some com-
mentators who favor an expansive

presidential authority under the Antiquities
Act suggest that there is such a thing as
congressional acquiescence:

The continued practice of making
huge withdrawals under the Antiquities
Act, like the executive's use of implied

(withdrawal) authority, has become its
own greatest vindication. By arroga-
tion, authority to go well beyond the
Antiquities Act's original intent has

become vested in the executive:s
Yet, to what acquiescence is the writer

referring? Certainly not the response of Con-
gress to President Roosevelt's Jackson Hole
National Monument. In that case, Congress
did everything it could to demonstrate its
disapproval of the president's action, includ-
ing a return of some of the lands set aside to
the Grand Teton National Forest and a prohi-
bition against any future use of the

Antiquities Act in Wyoming:9

"Having once used FLPMA to
"save" Yellowstone National Park,

Clinton knew that he could have
used similar other FLPMA provi-

sions, including its emergency
authority, to save the Grand
Staircase- Escalante area."

THE FEDERAL LAND POLICY
AND MANAGEMENT ACT

THE PUBLIC LAND
LAW REVIEW COMMISSION

The issue of withdrawals of federal land
by the Executive was of such concern that it
was addressed specifically by the Public
Land Law Review Commission. In fact, the
Commission recommended:

Large scale limited or single use
withdrawals of a permanent or indefi-
nite term should be accomplished only
by act of Congress. All other withdrawal
authority should be expressly delegated
with statutory guidelines to insure proper
justification for proposed withdrawals,
provide for public participation in
their consideration, and establish crite-
ria for Executive Action.50
In its discussion on this recommendation,

the Commission emphasized specifically
what it meant:

The Commission recommends that
large scale withdrawals and reserva-
tions for the purpose of establishing or
enlarging any of the following should

be reserved to congressional action:
national parks, national monuments. . .
units of the wilderness system, other
areas set aside for preservation or

protection of natural phenomena or
for scientific purposes, (and) other
areas set aside for protection of birds

or animals. . . .51

WITHDRAWALS UNDER FLPMA
Responding to that recommendation,

Congress repudiated any implied authority
of the executive branch to make with-
drawals.52 Instead, Congress set forth

various mechanisms by which the execu-
tive branch could protect federal lands,
including an expansive emergency with-
drawal authority that could be utilized
almost instantaneously53 In fact, it was that
authority that President Carter used in
1978 to set aside over 100 millon acres in
Alaska.54 There are limits to even that

authority, however, since withdrawals
under that provision only last for three
years and may not be reauthorized except
through the use of other FLPMA with-
drawal provisions.

THE NEW WORLD MINE
President Clinton and his officials are

well aware of the manner in which federal
lands may be withdrawn and the fact that
in FLPMA Congress set forth in exacting
detail the steps to be followed. In the Sum-
mer of 1995, responding to the demands of
environmental groups that opposed the
New World Mine in southern Montana,
Clinton ordered his Secretary of Agricul-
ture to withdraw federal lands surrounding
the proposed mine. 

55 Having once used

FLPMA to "save" Yellowstone National
Park, Clinton knew that he could have used
similar other FLPMA provisions, including
its emergency authority, to save the Grand
Staircase-Escalante area.

In fact, there was no such emergency.
The Clinton administration's claim that it
was fearful that the Republican Congress
would take unilateral action harmful to the
environment in southern Utah is simply
absurd. Earlier attempts to pass a Utah
Wilderness Act favored by the state's
bipartisan congressional delegation had
been defeated by a well-orchestrated
national campaign, including New York
Times editorials, that brought hundreds of
environmental lobbyists to Washington,
D.C. In addition, by the late summer of
1996, Clinton had already demonstrated he
was wiling to use the veto and his "bully
pulpit," especially in defense of matters
included within his famous mantra:

"Medicare, medicaid, education and the
environment."
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That Doctrine is best seen in the U.S.
Supreme Court decision of Panama Refin-
ing Co. v. Ryan:

The question whether such a dele-
gation of legislative power is
permitted by the Constitution is not
answered by the argument that it
should be assumed that the President
has acted, and will act, for what he
believes to be the public good. The
point is not one of motives, but of
constitutional authority, for which
the best motives is not a substitute. . .
. The Congress manifestly is not per-
mitted to abdicate or to transfer to
others the essential legislative func-
tions with which it is thus vested.60
If, indeed, President Clinton's authority

is unbridled, that anything may be "scien-
tific" or "historic" and even an area the
size of the States of Delaware and Rhode
Island together is "the smallest area", then

the paraphrased language of the Court in
Panama Refining Co. is applicable:

(As to the designation of national

monuments), the Congress has
declared no policy, has established
no standard, has laid down no rule.
There is no requirement, no defini-
tion of circumstances and conditions
in which (such designation) is to be
allowed or prohibited.61

I

IIWILDERNESS REVIEW AND
THE WILDERNESS ACT

Just as the Roosevelt "ruse" of declaring
the Jackson Hole National Monument so as
to establish a national park that Congress
was unwiling to, or too slow to create,
Clinton used the Grand Staircase-Escalante
National Monument to create an expansive
wilderness area that was unacceptable
to the Utah congressional delegation.
FLPMA sets out the manner in which
wilderness areas are to be studied and then
designated. However, the results of that
process were not to the liking of the Clin-
ton administration.

In accordance with the requirements of
FLPMA, the BLM placed 3.2 milion acres
of Utah's 22 milion acres of BLM land in
Wilderness Study Areas. After years of
hearings and public controversy, 2.0 mil-
lion acres were recommended to Congress
as "suitable" for wilderness designation.

Environmental extremists, however,
wanted nothing less than 5.1 milion acres
declared as wilderness. The Utah delega-
tion continued to favor a more reasonable
bil, with a little more than 1 milion acres
of wilderness. The response of the Clinton
Administration was to order a "reinven-
tory" of BLM to obtain more "suitable"
acreage for wilderness designation. That
effort brought a lawsuit by Utah's counties.

No doubt recognizing that even the rein-
ventory would not yield more wilderness
designation and without the support of the
Utah delegation, the Clinton administration
pressed forward with its plan for monu-
ment designation; thus circumventing not
only the withdrawal provisions of FLPMA,
but those provisions setting forth how
lands suitable for wilderness designation
are to be designated as wilderness.

Whether the actions of the Clinton admin-
istration also violate the NEPA, as alleged
by the Utah Association of Counties in its
lawsuit, is also a possibility, especially giv-
ing the Counties' allegation that offcials at
the Department of the Interior solicited a
request from the White House so as to
avoid the NEPA compliance that any
action by the Secretary of the Interior, act-
ing on his own, would entaiL.

THE PROPERTY CLAUSE
The Constitution could not be more

clear as to which branch possesses power
over federal lands:

Congress shall have Power to dis-

pose of and make all needful Rules
and Regulations respecting the Terri-
tory or other Property belonging to the
United States.56
As noted above, frequent iterations and

reiterations by Congress that it, not the exec-
utive branch, has authority to make

withdrawals has not inhibited the executive
branch's avarice approach to the issue.
While the Clinton administration's approach
to the issue of monument designation is not
unlike earlier Administrations, its view of
the Property Clause is.

"Just as the Roosevelt "ruse" of
declaring the Jackson Hole National

Monument so as to establish a
national park that Congress was

unwiling to, or too slow to create,
Clinton used the Grand Staircase-
Escalante National Monument to
create an expansive wilderness
area that was unacceptable to

the Utah congressional delegation."

Remarkably, in a case originating in the
Upper Peninsula of Michigan, the Clinton
administration takes the position that the
Property Clause impliedly gives the execu-

tive branch the authority to regulate, not
only "(p)roperty belonging to the United

States," but private property that affects fed-
eral property!S? This is an interpretation of

the Property Clause that has been rejected
by the U.S. Supreme Court's Nonetheless,
the Clinton administration continues to act
as if its legal position has merit. 59

The Property Clause, not as interpreted
by the Clinton administration, but as written,
poses a quandary for Clinton's Utah monu-
ment decree. Either the Antiquities Act, in
its delegation of a power that belongs exclu-
sively to Congress, has limits beyond which
a president may not go in the designation of
a monument, that is, the words "scientific,"
"historic," and "smallest area," mean some-
thing, or the authority given to the president
by the Antiquities Act is all of the power
possessed by Congress, in which case Con-
gress has run afoul of the Delegation

Doctrine.

i

I';

THE PRESIDENT'S PROCLAMATION
REASON OR RATIONALIZATION
Why did President Clinton designate the

Grand Staircase-Escalante National Monu-
ment? Administration officials say it was to
save wilderness lands, fearful that Con-
gress would do them harm. Clinton said at
the site that he didn't want mines "every-
where," including in the area of the new
monument. Others have suggested a host
of reasons, including: appeasing a host of
environmental groups; appealing to envi-
ronmental voters on the eve of the 1996

elections; punishing the voters of Utah for
placing Clinton in third place during the
1992 presidential election; and, possibly,
doing a favor for a very important source

of campaign contributions.

IPIERCING THE PROCLAMATION
In the past, the courts have been reluctant
to look beyond a president proclamation in
designating a monument. If the president
says it, it must be so, conclude the few
courts that have considered the issue. The
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ability to look beyond the words of the
proclamation is essential to the success of
any litigation on the Grand Staircase Mon-
ument. However, while the one court to
have addressed the issue in some detail, the
Wyoming federal district court in Wyoming
v. Franke, seemed willing to hear the facts,
it was unwilling to demand that the presi-
dent justify his actions by a preponderance
of the evidence.62 The court did indicate

that if a "bare stretch of sage-brush prairie"
were designated, it would overturn the
designation.

Unfortunately, that same court indicated
that it was disinclined to consider the mat-
ter of motive, that is, whether the decision
was motivated by other factors. Whether
the court hearing the Grand Staircase case
will rule similarly is uncertain. Recent dis-
closure make enhance its willingness to
look beyond the proclamation.

SENATOR BOB BENNETT
Recently, the Salt Lake City Tribune

reported that U.S. Senator Bob Bennett (R-
UT) had been permitted to review White
House documents regarding the new mon-
ument that had been withheld previously.
According to the report:

Under unusual rules of secrecy
worthy of a James Bond movie, 20
of the (confidential White House)
documents were limited strictly to
Bennett's 'eyes only.' Utah's junior
senator also was not allowed to keep
the file or make photocopies.

Another 12 documents were released
to Bennett's Senate staff, but with the
same 'eyes only' restrictions barring
photocopying.63
Senator Bennett's response on seeing

those documents was that "the documents
confirmed absolutely the long-standing
belief that the administration misled the
Utah delegation and the general public. . . .
After reviewing the documents, I'm satis-
fied that the primary motivation in creating
the monument was politics."64

Although other White House documents
relating to the designation of the Utah
monument are still being withheld, despite
demands from Congressman Jim Hansen

(R- UT), Senator Bennett's response to
what has been revealed thus far demon-
strate that a court cannot rule on the
legality of the Clinton decree solely on the
basis of the president's proclamation. If
what Clinton said in that proclamation is

the mere pretext that Senator Bennett seems
to say it is, then it cannot serve as the justifi-
cation for the designation and a court cannot
accord it any credibility. As numerous courts
have held, if the reason given by an adminis-
trative agency for a decision is not the real
basis for the decision, that decision wil be
stricken as arbitrary and capricious.6s

"As numerous courts have held,

if the reason given by an
administrative agency for a

decision is not the real basis for
the decision, that decision will be

stricken as arbitrary and capricious."

THE LIPPO CONNECTION?
It may get even worse. At least two writ-

ers have asserted that Clinton's decision was
motivated, not by the environment, nor even
by a desire to garner votes, but by as a result
of a quid pro quo for campaign contribu-

tions. Said one writer, "With a stroke of his
pen (President Clinton) wiped out the only
significant competition to Indonesian coal
interests in the world market."66 That was
important to "the Jakarta-based Lippo cor-

poration (which) has business interests
related to coal."67 The link is simple:
"Lippo's founder, billionaire Mochtar Riady,
his family members and associates have
contributed heavily to Clinton and the

Democrats."68 Nationally-syndicated colum-

nist Paul Craig Roberts wrote on the topic
and The Washington Times editorialized on
it.69 One strictly circumstantial connection is
the following: U.S. News and World Report
reported that, "the monument was on the fast
track from late July to its creation on Sep-
tember 18."70 Coincidentally, USA Today
reported that on July 30, President Clinton

had a private, fund raising dinner at the Jef-
ferson Hotel, "one of the capital's most
exclusive hotels," an intimate dinner that
included Lippo Group offcial, James Riady,
and no other member of the administration
except for Clinton. Don Fowler, Democratic
National Committee co-chairman, who was
there, said of the dinner, "The president
would speak for five or ten minutes, and
then people could say what they wanted."7!

LITIGATION STATUS REPORT
MOUNTAIN STATES

LEGAL FOUNDATION
MSLF filed its action against President
Clinton on Halloween in 1996, asserting
that Clinton violated the terms of the
Antiquities Act by his decree and may have
violated the Constitution, as welL. Before

and after the fiing of its complaint, MSLF
has worked with state and local officials in
order to facilitate their entry into the law-
suit. MSLF declined to proceed further
with its litigation so as to await Utah's
state and local representatives.

MSLF's objective is simple: to over turn
the president's decree and to establish a
legal precedent that the authority possessed
by the president under the Antiquities Act
is very limited and confined, especially

after the adoption of FLPMA, to items that
are "scientific or historic" and to the

"smallest area" possible. Although MSLF
is very concerned about the economic
hardship to Utah, Garfield and Kane Coun-
ties and their residents, MSLF's lawsuit is
not about money, but about which branch
of the government has the Constitutional
authority to set aside 1.7 million acres of
land within wilderness-style classification.

THE RESPONSE OF UTAH
AND ITS COUNTIES

On June 23, 1997, the Utah Association
of Counties filed its action in federal dis-
trict court, asserting that Clinton's decree
violated the Constitution, the Antiquities

Act, numerous provisions of FLPMA, and
NEPA.72 On October 14, 1996, the Utah
School and Institutional Trust Lands
Administration (SITLA) filed its lawsuit
against President Clinton, asserting much
the same legal groups as asserted by MSLF
and the Utah Association of Counties.

While MSLF's case was referred to the
Honorable J. Thomas Greene, the Counties
case was referred to the Honorable Dee
Benson and SITLA's case was referred to
the Honorable Tena CampbelL.

CONCLUSION
The history of the Antiquities Act

reveals that although the statute has been
around for 91 years, it has never been sub-
jected to a thoughful court test of the limits
of the authority it delegates to the presi-
dent. Perhaps the use of the Antiquities Act
by President Clinton in the case of the
Grand Staircase-Escalante National Monu-
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ment wil be the case where that test takes
place, or even where the federal judiciary
revitalizes the Delegation Doctrine. Much
more is at stake here than the economic
future of the people of Utah.

1 Mr. Pendley is president and chief legal offcer of Mountain

States Legal Foundation (MSLP) in Denver, Colorado. MSLP
is a nonprofit, public interest legal center, dedicated to indi-
vidual liberty, the right to own and use property, limited
government and the free enterprise system. Mr. Pendley is
author of War on the West: Government Tyranny on America's
Great Frontier. He gratefully acknowledges the assistance of
Mr. Josh Jennison for his work in finalizing this article.
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This article is about the choice toavoid probate. Certainly, no one
would advise abandoning wills or trusts.
One need not look far, however, to find a
client who strongly desires that his or her
family not suffer the expense, delay, and

assorted supposed horrors of probate. The
"holy grail" to these clients is frequently

the fully funded, revocable, intervivos trust.
Revocable intervivos trusts are valid

trusts despite the ability of the settlor to
revoke them. Groesbeck v. Groesbeck, 935
P.2d 1255 (Utah 1997). They are common
documents in estate planning and may per-
mit property that was transferred into the
trust during the settlor's life to be trans-
ferred to beneficiaries after the settor's

death without a visit to the probate court.
The wisdom of avoiding probate wil be

addressed by examining various issues which
are likely to arise in a decedent's estate. A
universal answer is not proposed, although
probate is certainly not a great villain and
is probably a good idea in most plans. The
attorney's advice will be based upon the
client's specific situation and concerns. These
materials may be useful both as a brief out-
line for the attorney's analysis and as a tool
for educating the client who fears probate
but is not acquainted with the details.

DIFFERENCES IN DOCUMENTATION
The chart titled "Documentation" shows

typical estate planning documents for plans
which do and do not include probate.
These are intended to be illustrative only.
One can certainly establish trusts inside a
wil instead of using a separate document,

but such testamentary trusts cannot be
funded prior to death. Furthermore, there
are many types of non probate transfers
besides trusts, i.e., life insurance, joint ten-
ancy, P.O.D. accounts, etc.

Note that a fully-funded intervivos trust
is required to avoid probate unless assets
pass by other non probate transfers or the

Wills v. Trusts
1997 Annual Meeting of the Utah State Bar

By Earl D. Tanner, Jr.

EARL D. TANNER, JR. received his
bachelor's degree in mathematics and
J.D. from the University of Utah, joining
the bar in 1976. His practice includes

estate planning and litigation. He lec-
tures on administering decedent's estates
and is an offcer of the Estate Planning

Section. The following article was pre-

sented at the 1997 Annual Meeting of the
Utah State Bar.

estate is small enough to transfer by affidavit
(U.c.A. § 75-3-1201). Note also that more

complex estates require about the same doc-
umentation whether or not probate is
intended, e.g. the initial costs are very simi-
lar, except for the cost of transferring assets
into the trust.

A pour-over will should be executed

along with a trust regardless whether probate
is intended. There is always the possibility
that an asset may not be successfully trans-
felTed to the trust prior to death. There is
also the possibility that the estate may
receive property after the decedent's death.

The pour-over wil should usually be pro-
bated even if there are no assets to
administer. This can be done without

,

r

appointing a personal representative. If the
wil is not probated within three years after

the decedent's death, it cannot be probated
at all (with few exceptions). If the pour-
over wil is not probated, estate assets will
pass by intestacy, which may not be the
client's intent. Further, a probated pour-
over will gives the trustee/devisee standing
to object to a waiver of the limitations that
may bar a creditor's claims (U.c.A. 75-3-
802). We'll go over more on creditors'
claims later.

CONFIDENTIALITY
The "Confidentiality" chart compares

the disclosures made in probate to those in
trust transfers. Many clients do not want
their personal affairs to be made any more
public than necessary. A few feel strongly
enough about privacy to make it an objec-
tive of their planning. Documents that are
filed with the probate court are generally

open to public inspection, thus a probated
wil can be read by anyone. Other impor-

tant information, such as the inventory,

accounting, or plan of distribution mayor
may not be placed in the probate file,
depending upon the particular estate. If the
personal representative needs the protec-
tion of court determinations, more

information will be disclosed in the file.
Trust transfers do not insure there will

be no record in a probate court. Trustees

also occasionally need the protection of
court determinations.

POST-MORTEM PROCEDURE
The chart titled "Post-Mortem Proce-

dure" compares the tasks to be done in an
estate which includes a probate to the tasks
when probate is not required. The point is
that avoiding probate does not trivialize
post-mortem chores. The true savings hom
avoiding the expense of probate are usually
not large. If one accounts for the time
value of money, the extra cost of setting up

')
~ I
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a trust in a simple estate may well be more
than the cost of a probate.

t

CREDITORS
The "Claims of Decedent's Creditors"

chart compares the treatment of a dece-
dent's creditors in a probate proceeding
with their treatment if all assets were trans-
ferred to a revocable intervivos trust prior
to the decedent's death. While U.C.A. §
75-3-801, et seq. provides a good road map
for the probate proceeding, this writer is
not aware of a reported Utah case detailing
the action against the trust.

There are Utah decisions applying
Utah's old fraudulent conveyances statute

(U.c.A. § 25-1-1, et seq.) to creditors' rights
against a trust while the settlor is still living.
See Leach v. Anderson, 535 P.2d 1241 (Utah
1975), and McGoldrich v. Walker, 838 P.2d
1139 (Utah 1992), cf. Territorial Savings
and Loan Assoc. v. Baird, 781 P.2d 452
(Utah App. 1989).
The newer Uniform Fraudulent Transfer Act
(UCA § 25-6-1, et seq.) could probably be
applied in a similar fashion, particularly

UCA § 25-6-6(1) which provides:
A transfer made or obligation incurred
by a debtor is fraudulent as to a credi-
tor whose claim arose before the
transfer was made or the obligation
was incurred if:

(a) the debtor made the transfer or
incurred the obligation without
receiving a reasonably equivalent

value in exchange for the transfer
or obligation; and

(b) the debtor was insolvent at the time

or became insolvent as a result of
the transfer or obligation.

The reasoning would be that the settlor
had retained the power to revoke the trust
until the settlor's death. This loss of the
power to revoke would be a "transfer"
under U.C.A. § 25-6-2(12) which states:

"Transfer" means every mode, direct
or indirect, absolute or conditional,

or voluntary or involuntary, of dis-
posing of or parting with an asset or
an interest in an asset, and includes
payment of money, release, lease,
and creation of a lien or other

encumbrance.
Procedurally, the power to avoid the

transfer in trust is exclusively in the per-
sonal representative who may be required
by creditors to exercise that power. U.c.A.
§ 75-3-709 states:

The property liable for the payment
of unsecured debts of a decedent

includes all property transferred by
him by any means which is in law
void or voidable as against his credi-
tors, and subject to prior liens, the
right to recover this property, so far
as necessary for the payment of
unsecured debts of the decedent, is
exclusively in the personal represen-

tative. The personal representative is
not required to institute such an
action unless requested by creditors
who must payor secure the cost and
expenses of litigation.
Most claims against a decedent's estate

must be presented within a limitation
period which does not exceed one year
after the decedent's death. (U.c.A..§ 75-3-
803). This requires a probate proceeding in
which the claim may be presented. (U.c.A.
§ 75-3-103 and 804). Claims asserted in
actions pending at decedent's death do not
need to be presented. (UCA § 75-3-802).
Claims reduced to judgment before the
decedent's death raise interesting questions
about the need for presentation. If the
claim does not require presentation, a cred-
itor could begin a probate proceeding for
the purpose of avoiding a trust transfer up
to three years after the decedent's death.

(U.C.A. § 75-3-107, with some excep-
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tions). There are, of course, separate limi-
tations in the Uniform Fraudulent Transfer
Act. A creditor who begins a probate for
the purpose of asserting and collecting
claims should be warned that it could end
up paying the costs of the probate if the
only probate asset is property retrieved
under U.C.A. § 75-3-709.

If faced with these issues, the following
references may be helpful:

Kruse, "Revocable Trusts: Creditors'
Rights After Settlor-Debtor's Death,"
Probate & Propert November/Decem-

. ber 1993, VoL. 7, No.6 pp. 40-43
Atkins, et aI, "Creditors Rights Against

Trust Assets," 22 Real Property, Pro-
bate and Trust Journal Winter 1987,

pp.735-751
Real Property, Probate and Trust Law

Section of the American Bar Associ-
ation, Committee J -3, Asset
Protection Planning.
http:// /www.abanet.org/rppt/ptj3.html

There are some creditors who will argue
federal law preempts state law in the mat-
ter of making claims against the estate and
trust. The IRS is a good example.

TAXES
The "Taxes" chart compares the taxation

of estates created by probate with the taxa-
tion of the trust (now irrevocable) after the

settlor's death. Estates enjoy various advan-
tages which mayor may not be important in
a given case.

"What clients often do not
understand is that distribution of
estate or trust assets is primarily

determined by the risk incurred by
the personal representative or

trustee in making the distribution."

TIME BEFORE
DISTRIBUTION OF ASSETS

The "Time Before Distribution of Assets"
chart compares distribution timing consider-
ations in probate estates to those in trust estates.

Nearly all clients have heard stories about
long-delayed distributions from probate.

Distributions can, indeed, be a long time
coming in probates, although the high pri-
ority of homestead, exempt property,
family allowance, funeral expense, and

administrative expense permits early pay-
ment of these items.

What clients often do not understand is
that distribution of estate or trust assets is
primarily determined by the risk incurred
by the personal representative or trustee in
making the distribution. While the risk of
personal liability of a personal representative
to creditors is fairly clearly addressed by
statutes, the personal liability of trustees to
the decedent's creditors is not as clearly set
forth. Nonetheless, there is real risk for a
trustee who ignores potential claims of pri-
vate creditors and taxing authorities and, as
a result, distribution and closure may be held
up until the running of the statutes of limi-
tations. For this reason, distribution from an
intervivos trust without a related probate
proceeding could take longer than distrbution
from a probate estate or from an intervivos
trust combined with a probate estate.

If the personal representative is the per-
son who wil receive the estate assets or the
trustee is the sole beneficiary, the potential

if
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liability from distribution is offset by con- unfavorable income tax treatment of the A settlor who is in declining health or
tinuing control of the assets. In these cases, ESBT under IRC 641 (d). Note also that for merely weary of managing assets may
early distributions are possible. income tax purposes, the estate of the wish to transfer assets into a revocable

grantor, not the trustee, is the shareholder trust as a precaution against incompetence
SOME SPECIAL SITUATIONS during the two year period after death but or to "test-drive" a fiduciary's services for

There are situations in which before an election. IRC § 1361(c)(2)(A), a surviving spouse.
transferring property into a revocable inter- Reg. 1.361-1 G) (6) (iii), Notice 97-12, I.RE. Medicaid eligibility can be affected by
vivos trust is not a neutral decision. The The right to roll-over a retirement transfers into revocable trusts. A 60-month
following examples are intended to be account into the surviving spouse's IRA may disqualification can occur and the residence
ilustrative, not complete. be compromised if it is payable to a trust. may be counted in determining the appli-

S Corporation stock can be held by a Real property outside of Utah may be cant's assets. 42 U.S.c. § 1320a-7b(a)(6)
revocable trust (which is a grantor trust) subject to a local ancilary probate which makes it a crime to transfer property in
during the settlor's lifetime and for two could be avoided if title is in a trust. The order to qualify for Medicaid if the transfer
years after the settlor's death. If the revoca- benefit of trust ownership over ancilary pro- results in a period of ineligibility after
ble trust meets the requirements, it may ceedings varies from state to state. applying. Think of it as a federal subsidy
elect after the grantor's death to be treated Contaminated or potentially contaminated for the elderly poor who can't get Medic-
as a Qualified Subchapter S Trust (QSST) real property is probably best sold by a per- aid and as free vacations for their lawyers.
or the recently enacted Electing Small sonal representative who never takes title and
Business Trust (ESBT). Note that there is can seek protection though a formal closing.
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DOCUMENTATION

"SIMPLE" ESTATES THAT DON'T REQUIRE TRUSTS
Terms of Wil

PROBATE PLANNED NO PROBATE PLANNED

Intestacy WILL
WILL

Pour-over
Terms of Trust

~ ASSETS

TRUST

All Assets by pre-death transfers -+
Inventory, includ-
ing value and liens

"COMPLEX" ESTATES THAT REQUIRE TRUSTS

PROBATE PLANNED NO PROBATE PLANED

WILL WILL

Pour-over
Accounting,
including begin-

ning inventory,
debts, income"
expenses, distribu-
tions, and ending
inventory

Pour-over

~ ASSETS ~ ASSETS

+- No Assets or only
some by pre-death
transfer

TRUSTTRUST

All Assets by pre-
death transfers -+

21
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CONFIDENTIALITY

PROBATE TRUST

Public, but may Not applicable.
reveal only that all
assets "pour over"
into a trust from

which final distribu-
tions are made

Not public but avail- Same.
able to beneficiaries;

may have to be dis-
closed to taxing

authorities or per-

sons transacting
business with trust.

Must be disclosed to
"interested persons"
(includes creditors,
heirs, devisees, and
immediate family).
Need not be filed
with Court.

§75-3-705

Available
beneficiares.

to

Filing with Court

and Court approval

is determined by

Personal Represen-

tative's need for
protection. Benefi-

ciaries are entitled

but may waive.
§75-3-1001 to 1003

Etc. http://www.ca-probate.com/links.htm has links to Wils of

famous people such as Jackie Onassis, Richard Nixon, Elvis Pres-
ley, Walt Disney, and Ben Franklin.

Filing with Court
and Court approval

is determined by
Trustee's need for
protection. Benefi-
ciaries are entitled
but may waive.
§75-7-201,303



PROBATE

POST-MORTEM PROCEDURE

TRUST

Interview client

Draft and file Petition, Order,
Acceptance, Letters, Notice of
Appointment (usually drafted
and filed together)

Attend hearing

Inventory and appraisals

Community Property Issues

Intestate succession issues

Spouse's elective share issues

Omitted spouse and pretermit-
ted child issues

Homestead, exempt property,
and family allowance issues

Construction issues (more

statutory guidance)

Renunciations and Disclaimers,
if appropriate

Decedent's Final Income Tax
Return

Identifying and paying creditors

Estate Tax Return, if required

Accounting for administration

Transferrng assets

Estate Income Tax Return

Formal or Informal Closing

Interview Client

*N ot required but probating
the pourover Wil is usually a
good precaution

*Not required unless Will
probated

Inventory and appraisals

Community Property Issues

*Probably, but not necessarily

present

Spouse's elective share issues

*Not present

*N ot present

Construction issues

Renunciations and Disclaimers,
if appropriate

Decedent's Final Income Tax
Return

Identifying and paying creditors

Estate Tax Return, if required
(Authority to make certain tax
elections is easier to show in a
personal representative.)

Accounting for administration

Transferring assets

Trust Income Tax Return

*Not required, but may be
desirable

22
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CLAIMS OF DECEDENT'S CREDITORS

PROBATE

U.c.A. §75-3-801, et seq.

Personal representative pub-
lishes notice to creditors to file
claims and may send notice
directly to creditors. Due
process requirement is "rea-
sonably calculated to apprise."
See Carlson v. Bas, 740 P.2d
1269 (Utah 1987).

Creditors have 90 days from
publication of notice or 60

days from mailing, if later, in
which to file pre-death claims
against the estate. Claims not
timely filed are bared.

No claims may be presented
more than one year after dece-
dent's death. Note that no

claim needs to be presented for
actions in process at death. Do
pre death judgments need to be
presented?

Creditor must commence a
probate proceeding if one is
not pending in order to present
claim.

Claims not timely disallowed
are approved.

Suit must be brought on disal-
lowed claims within 60 days of
disallowance or suit is barred.

Homestead, Exempt Property,
and Family Allowance have

priority over creditors (except
funeral and admstration costs).

Claims are classified as to pri-
ority if there are insufficient

assets.

No execution may issue nor
levy be made against property
of the estate.

TRUST

U.C.A §25-6-1, et seq.

Trustee has no requirement to
publish, nor benefit from
publishing.

t

i
ì

,

Trust terms commonly give
trustee discretion to pay dece-
dents debts. Trustee's liability
(except for certain taxes) is
probably as a transferee of the
decedent at decedent's death
without consideration resulting
in decedent's insolvency. The
power to avoid the trust transfer
belongs exclusively to the per-
sonal representative who may
be required by a creditor to
exercise this power to retrieve.

(D.C.A §75-3-709). The trustee
thus has indirect protection from
the probate rules on claims.

See above.

See above.

See above.

See above.

No preference of family over
creditors.

No prioritization but only the
personal representative can

avoid the trust transfer.

No such protection but only
the personal representative can
avoid the trust transfer.

Vol. IONo. 8
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CLAIMS OF DECEDENT'S CREDITORS CONT.

PROBATE

U.C.A. §75-3-801, et seq.

¡\

Claims against personal repre-
sentative (except fraud,
misrepresentation, and inade-

quate disclosure) are barred by
formal closing or 6 months after
informal closing statement.

Claims by decedent's creditors
against distributees barred one
year after decedent's death.

Other claims bared after later
of one year after distribution or
3 years after decedent's death.

TRUST

U.C.A §25-6-1, et seq.

Claims against trustee by bene-
ficiaries for disclosed
transactions barred 6 months
after final account. Claims
based on undisclosed transac-
tions barred after 3 years.

Uniform Fraudulent Transfer
Act permits suit by personal
representative for 4 years after
decedent's death.

PROBATE

Estate may select any fiscal year.

Federal income tax exemption
is $600.

The many tax elections
involved in income taxes,
estate taxes, and generation-
skipping taxes can be made by
a Person Representative.

Renunciations and disclaimers
for the decedent may be made
by the Personal Representative

(IRC §2518, U.C.A. §§75-2-
801 and 802).

There are specific provisions
for shortening the time for
assessments to 18 months and
discharging executors from
personal liability within 9
months.

Personal representative has lia-
bility for unpaid taxes if estate
property is not properly applied.
IRS §2002, 31 USCA 3713(b),
U.C.A. §59-10-540, 541;
U.C.A. §59-11-1111(2);
U.C.A §75-3-808

TAXES

TRUST

Trust must have a calendar year.

Trusts get only $100 or $300.

The IRS wil permit a trustee
to make some elections but
doing the research is time-con-
suming. Some practitioners
have Trustee sign as "executor"
for estate tax purposes using
IRC 2203. Income, gift, and
generation-skipping taxes?

No authority to renounce or
disclaim for decedent.

IRC §2203 may permit trustee
to request discharge from

estate taxes. IRC §6905 dis-
charges only executors from
income and gift taxes. IRC
§6501 permits "other fiduciary
representing the estate of the
decedent" to request assessment.

Trustee also has liability for
taxes. U.C.A. §75-3-916,

U.C.A. §59-10-540, IRC
§§6324, 2002, 2203.

October 1997

PROBATE

TIME BEFORE DISTRIBUTION OF ASSETS

TRUST

No statutory prohibitions on
immediate distribution but the
Personal Representative has

personal liabilities for the
improper payment of creditors
and failure to pay taxes.
31 USCA §3713(b); IRC
§2022; U.C.A. §59-10-540,

541; U.C.A. §59-11-111(2);

u.c.A. §75-3-808

Homestead, Exempt Property,
Family Allowance, Funeral
Expense, and administrative
expenses can be paid early with-
out regard to creditors' claims.
U.C.A. §75-3-808, §75-2-401

to 403

Claims of creditors without
notice are not barred until 1

year after decedent's death.

Creditors with pending actions
need not file claims. Creditors
with judgments?
u.c.A. §75-3-803 and 804

Spouse may claim elective
share by later of 1 year after
decedent's death or 6 months
after will is probated.
u.c.A. §75-2-205

There are quick routes for
small estates.
U.c.A. §75-3-1201 to 1204

Time of partial and final distri-
butions are determined by
acceptable risks. Devisees are
not likely to receive final dis-
tributions before 1 year in most
cases.

A personal representative who
is also the sole heir and devisee
could distribute immediately,
then file closing statement 4
months after appointment by
accepting personal risk in
exchange for assets.

No statutory prohibitions on
immediate distributions but
trstee must beware of personal

liability to persons who claim
rights in the trust's property.

Theories of civil conspiracy,
conscious wrongdoer in a con-
structive trust, etc. may be
asserted by creditors. Further,
the trustee has personal liabil-
ity for various taxes.
U.C.A. §59-10-540; U.C.A.

§75-3-916; IRC §6324; IRC
§2002; IRC §2203

No protection for preferring
family.

Trustee may wish to wait to
see who presents claims as
decedent's creditors.

Nonprobate transfers are
included in spouse's elective
share if the election is made
withi 1 year of decedent's death.

U.C.A. §75-2-205

In small estates, the risk asso-
ciated with quick distributions
maybe low.

Time of partial and final distri-
butions are determined by

acceptable risks.

A trustee who is also the sole
beneficiary may choose to not
wait at all and accept personal
risk in exchange for assets.
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Lawyers Needed in the State Legislative Process

This article is based on a presentation
Representative Arent made at the 1997
Annual Meeting. The author thanks the Bar
Commissioner David Nuffer and Laura
Lockhart for their assistance and encour-
agement in the preparation of this article.

The public perception is that the Utah
Legislature is full of lawyers. Actually,

only 10 of the 104 members are law school
graduates. Some of these attorneys are not
practitioners and, even collectively, the small
group of lawyer-legislators does not reflect
the broad and varied practice experience of
Utah's 6,000 lawyers. The attorneys who
do serve in the Legislature are often looked
to by their non-lawyer colleagues for input
and advice. It is, however, unrealistic to
expect legislators to have the time and ability
to perceive all the impacts of legislation as
well as practicing attorneys could. Moreover,
the brevity and fast pace of the legislative
session result in many legal issues either
not receiving the attention they deserve or
never being considered at alL.

There are excellent lawyers serving on
the legislative staff. Their principal func-
tion is the preparation of bils. They review
each bill for constitutional concerns and
provide additional legal analysis on the
impact of legislation. These attorneys are
expected to understand very broad areas of
the law. But during the session it is impos-
sible for them to thoroughly analyze the
effect of every bil and amendment.

WHY LAWYERS SHOULD
PARTICIPATE IN THE

LEGISLATIVE PROCESS
Most lawyers (along with everyone

else) complain about legislation passed by
the Utah Legislature. You can help improve
the system. The Legislature needs more
members with legal training and much
more input from attorneys about bils that
affect their areas of practice. Legislators
need your analysis of pending bils. Your

By Representative Patrice M. Arent

PATRICE M. ARENT is afirst term Represen-
tative from District 41, Holladay/Cottonwood.
She graduated from the University of Utah in
1978 and Cornell Law School in 1981. She
clerked for two federal judges, including the

Honorable Bruce S. Jenkins, who served as
President of the Utah Senate (while in a
Democratic majority) before his judicial ser-
vice. Representative Arent practiced law at
Snow, Christensen & Martineau prior to serv-
ing as Associate General Counsel to the Utah
Legislature. In 1989, she became the Director
of Legislative Relations for the Utah Attorney
General's Office, where she was later
appointed Chief of the Fair Business Enforce-
ment Division. Representative Arent is a
member of three House committees; Judi-
ciary; Business, Labor & Economic
Development; and Ethics. She also serves on
the Strategic Planning Committee for Public
and Higher Education, Utah Quick Court Pol-
icy Board, and on the Executive Offices,
Criminal Justice & Legislature Appropriations
Subcommittee.

comments identifying a bill's deficiencies,
inaccuracies, or unintended results can result
in much better laws being passed.

During the annual General Session, legis-
lators have very little time to carefully
review every page of legislation, budget
information, and correspondence we receive.
Legislators are usually in meetings all day

,~

(and sometimes late into the night). There-
fore, often we are not able to review bils
when they are first posted. Unless someone
contacts a legislator about a specific bill, or
a bil has a particularly high profie, many
times the first opportunity we have to
review a bill is 10:30 on the night before it
wil be acted upon. At that time of night, it
is too late to call lawyers for input. Ironi-
cally, it is then that lawyer feedback to
legislators would be most helpfuL.

Your opportunity to influence the leg-
islative process does not have to be limited
to legislation proposed by someone else.
Most lawyers think in terms of interpreting
the law through the litigation process. But
some laws can be changed by simply
changing the statutes. If you see a problem
with a state statute, you may want to con-
sider contacting a legislator with an idea
for new legislation. Often the legislative
process is an easier and more cost-effective
method to assist your client than fighting
the problem through the courts. Sugges-
tions from attorneys sparked much of the
legislation I sponsored last session.

Our staff resources are much more lim-
ited than most Bar members realize. The
Legislature employs approximately four-
teen attorneys, including those who work
part-time. There are no "majority" and
"minority" counsel as found in the United
States Congress and some other state legis-
latures.! Each staff attorney has complete
responsibility for many bils as well as
other assignments. The attorney that drafts
a bil also prepares every amendment by
both the bill's sponsors and opponents.

',I

j

WHEN TO GET INVOLVED IN
THE LEGISLATIVE PROCESS2

You should get involved in the legisla-
tive process as early as possible, both for
influencing legislation initiated by others
and for suggesting legislation of your own.
The legislative process actually begins in
April, nine months before the annual General

24
Vol. 10 No. 8



4.~

Session, with interim and task force meetings
that last through November. Many important
bils are considered during these meetings.

Also, beginning each May, legislators pre-
fie bils for the following January session.

The annual General Session, which lasts
for 45 calendar days, begins on the third
Monday in January. During the session,
committee agendas are posted 24 hours in
advance.' Although it is preferable to get
involved in the legislative process before
the General Session, that is not always pos-
sible because many bils are not filed and
issues do not arise until well into the ses-
sion. It is important to keep track of
legislation of concern to you until the end
of the process - even if you think all of
your problems were solved in a committee
hearing. Bils that have passed both houses
can be recalled for further action before the
session is over.

Between General Sessions, the governor
wil often call the legislature into one or
more "Special Sessions." These are usually
very short sessions limited to considering a
small number of bils. A matter cannot be
debated unless it is on the Governor's Spe-
cial Session "call."4 Legislation considered
during a Special Session are often "consen-
sus" bils that are approved with limited

debate. Even more so than during the Gen-
eral Session, any legal problems with
Special Session bils should be brought to

the attention of your legislator immedi-
ately.

II

¡

GETTING INFORMATION HAS
BECOME MUCH EASIER

In the past, one had to be on Capitol Hill
to be involved in the legislative process
because that was the only way to get up-to-
date information. Now the Legislature's
web page (http://www.le.state.ut.usl) pro-
vides most of the information you need.

You can obtain full text access to the num-
bered and interim bils, committee meeting
times, agendas, legislators' resumes, and
additional information about the process to
enable you to be well advised of legislation
in process.5 Armed with this information,
you can frequently know more about the
problems posed by a bill than can a legisla-
tor who is too involved in the session work
to review upcoming bills when they are
first scheduled for a committee hearing or
listed on the floor agenda. But what should
you do with your knowledge?

GETTING INVOLVED IN THE
PROCESS - YOU DO NOT HAVE

TO BE AT THE CAPITOL
If you have the time to come to the Capi-

tol, your attendance at committee hearings
can be very helpfuL. You may have the
opportunity to address several legislators at
once. You can also gauge the support for or
opposition to a bilL. You may be able to work
out problems "on the spot" because many of
the key players are present. There is one
important caveat on appearing before a leg-
islative committee: sometimes the time you
will be allowed to speak is severely

restricted or eliminated altogether.
If you are not able to meet with a legisla-

tor at a committee hearing, you can send a
note to a legislator on the Senate or House
floor. The legislator may be able to step off
the floor to meet with you for a few minutes.

It is not always practical to drop everything
on short notice to attend a legislative hearing
at the capitoL. However, your input is stil
very valuable. The following suggestions
outline methods of providing legislators with
your perspective on pending legislation.

"We need more lawyers to run

for the Utah Legislature.

There is a signifcant time

commitment for the General Session
and during interim and other
committee meetings. However,
the work is very rewarding."

The first question many lawyers have
asked me is who they should contact. Some
people only contact the legislators elected to
represent their district.6 You should also con-
sider communicating with: (1) the sponsor(s)
of the legislation; (2) the legislative staff
attorney who drafted the bil or the analyst
assigned to the committee where it wil be
heard; (3) legislators on the committee
scheduled to debate a bil;7 (4) other lawyer-
legislators; (5) members of legislative
leadership; (6) other legislators you know;
(7) special interest groups that may share
your concerns; and (8) any lobbyists or
groups that originally proposed the bil to

the sponsor. In some cases, you may want to

send a letter to the entire legislature.8
While the telephone has been the tradi-

tional method of contacting legislators, it is
often ineffective during the session. Legisla-

tors are rarely at home or in their
nonlegislative offices during normal work-
ing hours, so you must contact us at the
capitoL. Phones do not ring on the legisla-
tor's desks. Instead a light blinks on the
desk on the House and Senate floor9 to sig-
nify an incoming calL. The legislator may
not be at his or her desk, or if there, may
not notice the light. When a legislator does
not answer the phone, a handwritten mes-

sage is delivered later in the day.

Depending on when the call comes in, the
message may not be received until the next
day. We do not have voice maiL.

However, there are easier means. E-mail
and fax are excellent ways to communicate
quickly with legislators. Last session all legis-
lators were provided with computers. Most
legislators now rely on e-mail, which comes
directly to our desks. Faxes are also a conve-
nient way to contact legislators. Legislators'
home, offce, fax and e-mail addresses, as
well as our phone numbers are found at:
http://www.le.state.ut.us/legs.htm.Com-
mittee rosters and agendas are found at:
http://www.le.state.ut.us/legcom.htm.

In some cases, communication via e-
mail or fax can even be more effective than
appearing at hearings. The time of the
hearing is often too late to present your
views since hearings are greatly acceler-
ated during the legislative season and
political machinery is already in motion.
As mentioned above, the time you are
allowed to testify may be quite limited dur-
ing the session.

When the legislature is not in session,
e-mail is not as effective a means of com-
munication because most legislators do not
have access to their state e-mail addresses
unless they are at the capitoL. During those
times, conventional mail, phone calls, and
e-mail to homes and offces are best.

When communicating with legislators,
it is important not to send a legal treatise.
We are inundated with paper all year round.
A concise comment pointing out the spe-
cific issues is the best approach. Suggested
wording changes for legislation, when that
appears necessary, are also appreciated.

THE UTAH BAR ASSOCIATION'S
ROLE IN LEGISLATION

The Bar does a wonderful job of educat-
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ing legislators on certain issues. Lawyers,
however, cannot depend on the Bar to
watch all legislation. The Bar's legislative
involvement is strictly limited by rulings of
the Utah and United States Supreme
Courts, and budget constraints. The Bar
only takes legislative positions on matters
that affect the administration of justice.
Bad law, poorly written law, or law that
negatively impacts specific practice areas
is not a focus for Bar lobbying.

If you have a question on a particular
legislative issue, a call to the Bar offce can
put you in touch with the Bar's Legislative
Affairs Chair or Legislative rtpresentative.
Any Bar member can attend the Legislative
Affairs Commttee meetings which are held
right before and during the General Ses-
sion. Also, the Bar is planning to expand
its web page (http:www.utahbar.org) to
provide state legislative information and
facilitate interaction between legislators
and Bar members.

rewarding. As a legislator you can affect the
future of our state. If you are interested in
running, feel free to contact me for any
advice or information I can provide.

CONCLUSION
For those who choose not to run for leg-

islative offce or spend time at the capitol for
legislative hearings, you can still provide
valuable input bye-mail, fax, letters, and
telephone. Participation by knowledgeable
practitioners is essential to improve the qual-
ity of Utah's legislation. I think that you wil
find that your input wil be valued by most
of the legislators you contact.

I Nor do legislators have personal staff to assist them in ana-

lyzing legislation. While there are some college interns, they
generally lack the experience to provide legal analysis of legislation.

2This section is not meant to explain the entire legislative process.

There are various publications available from the Legislature

that go into great detail about how a bil becomes a law. This
information is also available on the Legislature's web page.
3Towards the end of the General Session, legislation moves
through the process much more quickly and in some cases
bils are never presented to a committee before they are

debated on the House and Senate floors.
4To obtain information about a Special Session, you can
check the Legislature's web page. You may also want to call
the Governor's offce or check the local press, because some-
times legislators are not informed of every bil that will be
voted upon until the actual day of the Special Session.
5Unfortunately it is not uncommon for fills that finally pass to

have important amendments that never made it to the web. So in
some cases it is stil important to have a presence on the Hill.
6you can obtain the names of your legislators by callng your

County Clerk.
7Most bills are heard by both the House and Senate standing

commttees, although not on the same day.
8During the General Session, decisions are often made very

quickly. Therefore, if yo uwant to provide timely input, i do
not suggest relying on the U.S. maiL. Instead, you can have
your letter hand-delivered, or send a fax or e-mail as dis-
cussed below.
9There are a few exceptions - members of leadership also
have offces (and secretaries) off the floor where you can gen-
erally leave a message.

ONE LAST SUGGESTION
We need more lawyers to run for the

Utah Legislature. There is a significant
time commtment for the General Session
and during interim and other committee
meetings. However, the work is very

'WEDICAL
XPERT

ESTIMONY

· Credible Experts

All physicians are board-certified.
Most are medical school faculty
members.

· Selection of Experts
Within 90 minutes of talking
with Dr. Lerner we wil fax the
proposed specialist's curriculum
vitae and retainer agreement for

review.

· Plaintiff or Defense
Since 1975 our multidisciplinary
group of medical specialists (MD,
DDS, DPM, OD, OTR, PharmD,
PhD, RN and RP) have provided
services to legal professionals.

DR. STEVEN E. LERNER
& ASSOCIATES

1~800..952..7563
Visit our web site at

http://www.drlerner.com
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LAW SCHOOL GRADUATES IN THE UTAH LEGISLATURE

I

SENATE

Name Lyle W. Hilyard Robert C. Steiner Craig L.Taylor

Address 175 East 1st North 80 N. Wolcott 312 Oak Lane,
Logan, 84321 SLC,84103 Kaysvile, 84037

Political Pary Republican Democrat Republican

District 25 1 22

Offce Phone 752-2610 328-8831 544-5909

Offce Pax 753-8895 363-5680 544-5909

HOUSE

Name Patrice M. Arent Ralph Becker Greg J. Curtis Chrstine R. Fox

Address 6281 S. Havenbrook Cr. 282 Canyon Rd. 865 Parkway Ave. 1388 E. 2000 N.

SLC,84121 SLC,84103 SLC,84106 Lehi,84043

Political Party Democrat Democrat Republican Republican

District 41 24 30 56

Offce Phone 272-1956 355-8816 263-7108 530-7300

Offce Pax 272-4450 355-2090 354-9127

HOUSECONT.

Name David L. Gladwell John E. Swallow John L. Valentine

Address P.O. Box 12069 1260 E. Bell View Cr. 857 East 970 North
Ogden, 84412 Sandy, 84094 Orem, 84057 

Political Party Republican Republican Republican

District 7 51 58

Offce Phone 626-2409 531-7870 373-6345

Offce Pax 626-2423 531-7968 377-4991
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Take full advantae of P2d on CD-ROM with
the case-fidig power of KeyCite.

KeyCite is the new citation research service that tells you more about a case and allows you

to zero in on pettinent issues immediately.

As a citatoi; KeyCite gives you stunning new

technical advances that describe a case at a glance. Innovative graphics flag "bad law,"

while depth of treatment "stars" mark the cas which discuss your case the most.

As a case findei; KeyCite integrates full-text headnote." case law, and topic and Key Numbers

into one effcient search tool. You'll focus on your issue, view relevant headnote." then

jump straight to the "on point" cases you need. What a breakthrough!

Tty KeyCite FREE through November 30, 1997. '"

For information about other West Group
products and services, visit us on the Internet at the URI.:

ww.westgroup.com
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PRIVATE CAR MAAGEMENT

& CONSULTATION SERVICES

for older, demented, and disabled adults

in Salt Lake City, Provo & surrounding areas

We Specialize in ElderCAR . . .
· Assess/manage any/al aspects of eldercare

(healthlpersonalsociallsafety issues)

· Assess ability to live independently

· Evaluation mentallphysical capacity

· Guardianship Services

. . . so you can Focus on ElderLAW

Lois M. Brandriet, PhD, RN, CS

Nurse Gerontologist

(801) 756-2800

(800) 600-1385

(80l) 756-6262 (fax)

eldercare (gitsn et. com

http://ww.itsnet.com/- eldercare
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. . . ...1\MEDIATION

ARBITRATION

INDEPENDENT CASE EVALUATION

INDEPENDENT INVESTIGATION OF EMPLOYMENT
DISCRIMINATION AND HARASSMENT CLAIMS

DISCOVERY MASTER

MOCK TRIALS AND HEARINGS

AND ALL OTHER FORMS OF
DISPUTE RESOLUTION
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SCOTI DANLS
Great idea.

175 South Main Street, Suite 1100
Salt Lake City, Utah 84111

801-359-5400. Fax 359-5473

Advertising in the Utah Bar
Journal is a really great
idea. Reasonable rates and
a circulation of approxi-
mately 6,000! Call for more
information.

Shelley Hutchinsen
(801) 486-9095Etching by Chades Bragg. lO. Box 5067 Bevedy Hills, CA 90209 . Fax 310-274-9453
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RESIGNATION
On August 19, 1997, the Honorable

Michael D. Zimmerman, Chief Justice,
Supreme Court, executed an Order Accept-
ing a Petition for Resignation Pending
Discipline in the matter of Daniel Marcum.

On January 5, 1995, Mr. Marcum pled
guilty to Unlawful Dealing with Property
by a Fiduciary, a second degree felony, in
violation of the Utah Code Ann. §76-6-
513, amended. As a result of his
conviction, Mr. Marcum was sentenced to
serve one to fifteen years in the Utah State
Prison, with such prison sentence stayed in
favor of a three-year period of probation.

In consideration of the fact that Mr.
Marcum was willing to resign, which is
tantamount to disbarment, and considering
the aggravating and mitigating circum-

stances, the GAD consented to the Petition
for Resignation Pending Discipline.

SUSPENSION
On July 29, 1997, the Honorable J.

Dennis Frederick, Third District Court,
executed an Order suspending Stanford V.
Nielson from the practice of law for one
(1) year effective June 30,1997.

On or about August 7, 1995, Judge

Frederick accepted a stipulation whereby
Mr. Nielson consented to entry of a Disci-
pline by Consent which placed him on a
two (2) year supervised probation with a
further proviso that an immediate one (1)
year suspension be implemented if a
Screening Panel of the Bar's Ethics and
Discipline Committee voted a Formal
Complaint against him for misconduct
occurring on or after the date of the Court's
Discipline during the two year probation.

On or about June 30, 1997, a Screening
Panel of the Bar's Ethics and Discipline

Committee, ordered that a Formal Complaint
be filed against Mr. Nielson for violation
of Rules 5.5(a) (Unauthorized Practice of
Law) and 8.1(b) (Failure to Cooperate in
Offce of Attorney Discipline Investiga-
tion), Rules of Professional Conduct. On
July 9, 1997, the Offce of Attorney Disci-
pline ("OAD"), Utah State Bar, fied a
Motion to Suspend Respondent Under
Terms of the Previous Order of Discipline.

There were no aggravating or mitigating

factors considered.

SUSPENSION
On July 31, 1997, the Honorable J. Den-

nis Frederick, Third District Court, executed
an Order suspending Byron L. Stubbs from

the practice of law for three (3) years effec-

tive July 31, 1997.
On July 26, 1996, Mr. Stubbs pled guilty

to one count of Communications Fraud, a
Class A Misdemeanor, pursuant to Utah
Code Ann. §76-10-1801, as amended. In
support of his guilty plea, Mr. Stubbs admit-
ted that he participated in a scheme to
defraud by means of participating. in the
preparation of a letter addressed to the State
which contained untrue information, which
Mr. Stubbs knew to be untrue, and which he
knew was intended to be communicated by
mail by his client to the State for the purpose
of furthering the scheme.

The fraud committed by Mr. Stubbs and

his client caused potentially serious injury to
the public when it delayed the proper treatment
and disposal of contaminated soil removed
from a ditch, thus creating a health hazard
for both children and the general public.

The Court considered and relied upon
aggravating and mitigating circumstances.

The Bar has filed an appeal of the court's
Order of Suspension, and seek the respon-
dent's disbarment.

ADMONITION
On July 15,1997, an attorney was

admonished by the Chair of the Ethics and
Discipline Committee of the Utah State Bar
for violating Rule 1.2(a) (Scope of Repre-
sentation), 1.3 (Diligence), Rule 1.4

(Communication), and Rule 3.2 (Expediting
Litigation) of the Rules of Professional Con-
duct. In addition to the admonishment, the
attorney is required to attend and success-

fully complete the Utah State Bar Ethics
School within one (l) year.

The attorney was retained in or about
March of 1991 to represent a client in a per-
sonal injury matter. Thereafter, although the
attorney sent the complainant to various
medical providers for evaluation and fied a

complaint on her behalf in District Court the
day before the statute of limitations ran, he
failed to take any further action on her
behalf. The attorney later advised the com-
plainant that he did not wish to represent her

and would not continue to do so. The attor-
ney did not file a Withdrawal of Counsel
with the District Court, but remained the
attorney of record. The attorney failed to
communicate with his client and failed to
make reasonable efforts to expedite litigation
consistent with the interests of his client.

There were no aggravating factors.
In mitigation, the attorney was candid

and cooperative in the proceedings before

the Screening PaneL. Further, as the
Screening Panel required, the attorney paid
the outstanding bil of the medical provider
who had performed tests on the com-
plainant at the request of the attorney.

ADMONITION
On August 7, 1997, an attorney was

admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rule 8.4(d) (Misconduct)
of the Rules of Professional Conduct and
the Rule 21(e) (Duties of Attorneys and
Counselors) of the Rules of Integration and
Management of the Utah State Bar.

During the course of an acrimonious

deposition where the attorney's client (who
was also his wife) was being deposed, the
attorney asked where the opposing coun-
sel, who was Jewish, was from. At a later
point during the deposition the opposing
counsel replied that he was from Connecti-
cut. The attorney then stated that there
were lots of people who ate "bagels and
lox" in Connecticut. The attorney's com-
ment was unprofessional, inappropriate
and displayed a dangerous level of insensi-
tivity which could be interpreted as
anti-Semitic.

There were no aggravating or mitigating
factors.
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Job Announcement
Utah State Bar Chief Disciplinary Counsel

Stephen R. Cochell has
announced his resignation as Chief
Disciplinary Counsel in the Offce
of Attorney Discipline to return to
full time litigation and general
trial practice, effective November
1, 1997. The Bar is now accepting
applications for the position.

Applicants should have a litiga-
tion background and excellent
management and administrative
skills. The Chief Disciplinary
Counsel supervises four lawyers, a
legal assistant and various support
staff in the Bar's Office of Attor-
ney Discipline. The office

conducts investigations and repre-
sents the Bar in disciplinary cases

before Ethics and Discipline
Screening Panels, various District
Courts and the Utah Supreme

Court.
Applicants must be admitted to

practice law inUtah or sit and pass
the Bar Examination within six
months of the date of hire. Prefer-
ence wil be given to applicants
with at least five to ten years or
more of practice.
Salary will range between

$70,000 to $80,000, subject to qual-
ifications. Benefits available.

Please submit resume and refer-
ences to John C. Baldwin,
Executive Director, Utah State
Bar, 645 South 200 East, Salt
Lake City, Utah 84111, no later
than 5:00 p.m. October 31,1997.

The Utah State Bar is an equal
opportunity employer which com-
plies with all state and federal

laws prohibiting unlawful discrim-
ination and provides reasonable
accommodation to disabled indi-
viduals as required by the
Americans with Disabilities Act.

\"

MARK YOUR

CALENDARS

NOW!
The Utah State Bar Presents:

A Tribute:
The First One Hundred

Women Members

of the Utah Bar

Reception and Dinner

Wednesday, January 1 4, 1998

Little America Hotel

Grand Ballroom

For information, please contact

the Utah State Bar, 531 -9077.

October /997

Chief Justice Michael D. Zimmerman
Receives the 1997 Peter W. Billings, Sr.

Oustanding Dispute Resolution Service Award
Chief Justice

Michael D. Zimmer-
man was awarded
the Peter W.
Billings, Sf. Out-

standing Dispute

Resolution Service

Award by the Amer-
ican Arbitration
Association on

Thursday, September 11, 1997. The Ameri-
can Arbitration Association selected Justice
Zimmerman for his clear vision, his
decade-long dedication to ADR, and his
outstanding leadership in promoting the
understanding and use of alternative dis-
pute resolution within the legal profession.

Chief Justice Zimmerman has always
been a strong proponent of the use of ADR
because he believes that "people should be
given the opportunity to be autonomous,
and to solve their problems with a mini-
mum of external constraints." He also
believes that alternative dispute resolution
programs may help to provide a means
for solving disputes to those who have

been shut out of the traditional adversary
system because of its high financial and
emotional costs.

Chief Justice Zimmerman has been
instrumental in shaping ADR policy in
Utah, from supporting the use of the Utah
Law and Justice Center for mediation and
arbitration programs designed to serve the
public, to helping pass legislation creating
a court-annexed ADR program in the Dis-
trict Court, implementing a victim-offender
mediation program in the Juvenile Court
and a landlord-tenant mediation program.
Most recently, he has supported the devel-
opment of a mediation program in the Utah
Court of Appeals.

The American Arbitration Association
established the annual service award in
1996 to honor Peter W. Bilings, Sr.'s long-
standing contributions to the field of ADR.
The award is given annually by the Associ-
ation to the organization or individual who
has done the most to further dispute resolu-
tion in the states served by the Salt Lake
City office.

!
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Notice of Amendments to Rules
The following rules have been amended

by the Supreme Court or Judicial Council
with an effective date of November i, 1997,
unless otherwise indicated. The information
is intended to alert Bar members to pend-
ing changes that may be of interest and not
as an inclusive list of all changes made.

RULES OF CIVIL PROCEDURE
Rule 5. Service and fiing of pleadings

and other papers. Changes requirements

for service of judgments and orders. In
most cases, requires service of order or
judgment by party preparing the document.

Rule 6. Time. Adds reference to Code
of Judicial Administration Rule 4-501
(Motions).

Rule 41. Dismissal of Actions. Amends
rule to require order of court for dismissal
based upon stipulation.

Rule 56. Summary Judgment. Amends
rule to require motion, memoranda, and
affdavits to be filed in accordance to Code
of Judicial Administration Rule 4-50 i
(Motions).

Rule 58A. Entry. Amends rule to state
that the judgment rather than a notice of
entry of judgment must be served as pro-
vided in Rule 5.

Rule 77. District courts and clerks.
Removes paragraph (d), "Notice of orders
or judgments."

RULES OF CRIMINAL PROCEDURE
Rule 11. Pleas. Amends rule to reflect

current law. Adds requirement that the
court enter a finding of a factual basis for the
plea. Explicitly recognizes that plea affdavits
may be incorporated into the record. States
that the court is not required to inquire into
or advise the defendant concerning the col-
lateral consequences of a plea.

RULES OF APPELLATE PROCEDURE
Forms 8 and 9. Amended to reflect rule

requirements for number of copies to!be
served on counseL.

RULES OF JUVENILE PROCEDURE
Rule 31. Initiation of truancy pro-

ceedings. Adds provision requiring at least
five days notice to minor, minor's parents,

guardian or custodian before preliminary
inquiry interview or hearing.

RULES OF
PROFESSIONAL CONDUCT

Rule 1.14. Client under a disabilty.
Removes reference to client's "best" inter-
est in rule. Adds comment.

CODE OF JUDICIAL
ADMINISTRATION

Rule 3-306. Court interpreters.*
Removes juvenile court probation stage
from definition of "legal proceeding." Adds
provision for fee for interpreter certifica-
tion and training.

Rule 3-111. Performance evaluation
for certifcation of judges and commis-
sioners. * Excludes from the attorney
survey attorneys who have referred a judge
to the Judicial Conduct Commission or a
commissioner to the Commissioner Con-
duct Committee.

Rule 4-106. Conference calls. Expands
rule to include video conferencing.

Rule 4-201. Record of proceedings. *
Repeals and reenacts the rule. Establishes
guidelines for when judges wil use a court
reporter, a video recording system or an
audio recording system for maintaining the
verbatim record of court proceedings.

Rule 4-401. Media in the courtroom. *
Amendments regulate video and still
photography in the courtroom and areas adja-
cent to the courtroom. Consent of the subject
of the still photography eliminated. Permis-
sion of judge continues to be required. Video
photography generally prohibited except to
create the record of the proceedings. Still
photography subject to regulation by the
judge. Permits video signal to be transmit-
ted to an overflow room for observation.

Rule 4-504. Written orders, judgments
and decrees. Removes paragraph (4) gov-
erning service of notice of judgment.

Rule 4-506. Withdrawal of counsel in
civil cases. Clarifies circumstances in
which a court order is required for with-
drawal of counseL. Adds provision for
substitution of counseL.

Rule 4-510. Alternative dispute
resolution.* Removes "opt out" provision
and replaces it with a deferral of ADR
consideration.

Rule 11-302. Admission Pro Hac Vice.
Adopts uniform application procedure for
admission pro hac vice which includes a
requirement of serving the Utah State Bar
with each petition. Establishes $75.00 fee per

application. Standard form has been
approved.

MANUAL OF PROCEDURES
FOR JUDICIAL

NOMINATING COMMISSIONS
Submittng Nominees.* Provides for

submission of five nominees for judicial
vacancies in the Third District.

CODE OF JUDICIAL
ADMINISTRATION

Rule 1-101. General definitions-Rules
of construction.*

Rule 2-101. Rules for the conduct of
Council meetings. *

Rule 2-103. Open and closed Council
meetings.*

Rule 2-104. Minutes of Council
meetings.*

Rule 3-102. Assumption of judicial offce.
Rule 3-113. Senior Judges.t
Rule 3-201. Court commissioners.
Rule 3-201.02 Court Commissioner

Conduct Committee.

Rule 3-304. Offcial court reporters. t
Rule 3-304.01. Substitute certified

shorthand reporters. t
Rule 3-305. Offcial court transcribers. f
Rule 3-407. Accounting.
Rule 3-411. Grant management.
Rule 3-415. Auditing.
Rule 4-107. Consolidation of cases.
Rule 4-408.01. Responsibilty for

administration of trial courts. *
Rule 4-703. Outstanding citations and

warrants.
Rule 4-704. Authority of court clerks

to extend payment schedule and dismiss
citations.

Rule 5-201. Requests for enlargement
of time by court reporters. t

Rule 10-1-201. Criminal case
scheduling.*

Rule 11-201. Senior Judges.*
Rule 11-203. Senior Justice Court

Judges.*
Appendix E. Criteria for certification

of court transcribers. t

CODE OF JUDICIAL CONDUCT
Canon 3. A Judge Shall Perform the

Duties of the Office Impartially and
Dilgently. *

I

.

I

I

,I

I

,I I

" These amendments were approved as emergency

rules and are currently in effect.

t These amendments are effective January 1, 1998.

30
Vol. IONa. 8



Ethics Opinions Available
The Ethics Advisory Opinion Committee of the Utah State Bar has compiled a com-

pendium of Utah ethics opinions that are now available to members of the Bar for the
cost of $10.00. Sixty one opinions were approved by the Board of Bar Commissioners
between January 1, 1988 and July 31, 1997. For an additional $5.00 ($15.00 total)
members will be placed on a subscription list to receive new opinions as they become
available during 1997.

ETHICS OPINIONS ORDER FORM

Quantity Amount Remitted

Utah State Bar
Ethics Opinions

($10.00 each set)

Ethics Opinions/
Subscription list

($15.00)

Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, ATTN: Maud Thurman
645 South 200 East #310, Salt Lake City, Utah 84111.

Name

Address

City

Please allow 2-3 weeks for delivery.

State Zip

IN-HOUSE
CORPORATE

Micron Tecliiology. Inc.. a Icarling high-tcch

company based in ßoisc. Idaho. seeks scll-

motivatcd attorney with cxccllcnt acadcmic

crcilcntials and 2+ ycars cxpcrience

(commcrcial/corporatc transactions cxpcriencc

prcfcrrcd. but not requircil) witli an cxccllent law

firm. Candiilates must havc cxccllcnt intcrpersoiial.

vcrbal. wi'iting. analytical anil problem-solving

skills. Woi'k inclmles many iliffcrcnt typcs of

domcstic and intemational commcrclal and

corpoi'atc ti'ansactions such as banking alHl

financc. salcs. pui'clwsing. rcal cstatc. dcsign and

construction. utilities. leasing. alHl joint vcntul's.

Micron offci's vcry competitivc salary. cxccllcnt

bencfits and a dynamic working cnvironmcnt.

Send or fax rcsniics to:

11000 S. Federal Way,

P.O. Box 6 i\S707-FW,

Boise, Idaho 113707-0006,

or 2011-3611-4641.

EOE/¡\¡\. Principals only. 11'

i

'I

ii

I.

MEMBERSHIP CORNER
CHANGE OF ADDRESS FORM

Please change my name, address, and/or telephone and fax number on the membership records:

Name (please print) Bar No.

Firm

II

Address

City/State/Zip

Phone Fax E-mail

All changes of address must be made in writing and NAME changes must be verified by a legal document. Please
return to: UTAH STATE BAR, 645 South 200 East Salt Lake City, Utah 84111-3834; Attention: Arnold BirrelL. Fax
Number (801) 531-0660.

October 1997

L______________________________________________________________________________________________________________________________________________________
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Advise to Young Lawyers: A Judicial Survey

It's an uncomfortable feeling - you'reappearing in court for the first time.
Maybe you're a new lawyer with your first
case, or maybe this is just the first time the
partners have allowed you step into the
limelight. Either way, you're nervous and
you're wondering: What are the common
errors to avoid? What mistakes has the
commissioner, judge or justice seen over and
over? How can I avoid those same problems?

We have help for you. Cathy Roberts,
Peggy Stone and I, who make up the Bar
Journal Committee of the Young Lawyers
Division, have sought out commissioners,
judges and justices to solicit their com-
ments on the mistakes commonly made by
young lawyers in court. The results are
instructive both to young lawyers, even
those who have already appeared in court
frequently, and also to more seasoned
attorneys.

In general, there were several recurring
themes from the judges who expressed an
opinion, but preferred not to be quoted
directly. First, be punctual. Do not make the
court and the other parties wait for you. If
something should delay you and you know
that you wil be late, call the court ahead of
time and let the court know the situation.

Second, concentrate on resolving the
problem before taking it to court for a deci-
sion. Nothing infuriates the judges more

By Mark C. Quinn

MARK C. QUINN is an Associate with O'Rorke
& Gardiner, LLC. His practice concentrates in
the far-flung fields of Commercial Litigation,
Municipal Law, Environmental and Water Law,

and Copyright and Trademark. Mr. Quinn earned
a B.A. at the University of Utah in 1990, and was
a graduate of University of Puget Sound College
of Law in 1993, where he served on the Executive
Committee of the Moot Court Board, was a member
of the 1nn of Court XXV, and was elected to the
Order of the Barristers. He now serves on the Bar
Journal Committee of the Young Lawyers Division.

than when it is obvious that counsel has not
tried to reach a settlement prior to the hear-
ing date. Focus on finding a solution to the
problem, not exacerbating it. Narrow the
disputed issues to those that absolutely can-
not be resolved.

Third, be prepared to discuss all aspects
of a case, not just the issues involved in the
relief you are requesting. In other words, if
you are in court on a motion to dismiss one
claim out of four, know the issues related to
the entire case, not just the claim you are
arguing about. The judge wil be reluctant to
grant your motion if you appear to be unpre-
pared to discuss the case as a whole.

Fourth, know the applicable law. This
may seem obvious, but many judges
expres~'ed concern about young attorneys
coming into court without doing adequate

research to discover, for example, that
there is a statute which applies to the relief
requested which neither attorney has
researched or argued. Being thoroughly
prepared on all aspects of the law cannot
be over emphasized.

Fifth, be prepared to meet your burden
of proof. This entails first knowing what
your burden is, then ensuring that you have
sufficient affidavits and/or witnesses to
substantiate every fact necessary to meet
that burden. Failure to carry the burden of
proof is the number one reason that most
motions are denied and trials lost.

Sixth, give courtesy copies to the judge
when you file anything. Courtesy copies
should include all exhibits and, if possible,
all important cases to which you cite. This
makes the judge's job easier and quicker
and wil therefore help you to appear pre-
pared and competent.

The following are the comments from
the commissioners, judges and justices
who responded individually in writing. We
wil begin with the Family Law Commis-
sioners, because many young lawyers
practice in front of them on a regular basis.
These comments are from Commissioner
Lisa A. Jones, who also received input
from the other commissioners.

1. Don't appear late for a hearing. Not
only is it ill-mannered, but it could result in
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the commissioner striking the hearing and
you having to reschedule or be fined a
"book" for the "booked" program.

2. Don't present pleadings or documents
to the opposing counselor court shortly
before or at the hearing. You risk that the
pleading wil not be considered or that a
delay in resolution of the matter wil occur
while the opposing counsel is given ade-
quate response time.

3. Don't read the affdavits to the com-
missioner. The commissioner has already
read the pleadings. If you have nothing fur-
ther to say, submit it on the pleadings.
Merely reading the affdavits is poor advo-
cacy, a waste of time, and boring.

4. Don't miss a hearing (because of stip-
ulation, scheduling, etc.) and not cancel it
with the court. As the commissioners rou-
tinely prepare one day in advance,

cancelling the hearing at the earliest oppor-
tunity is appreciated.

5. Don't interrupt opposing counselor
the commissioner. Do not interrupt during
the commissioner's recommendation. Once
the recommendation has been made, do not
continue to argue the matter, only ask clari-
fying questions.

6. Don't direct argument, comments,
questions, etc., to opposing counselor to
anyone except the court. Having a heated
argument with opposing counsel is not only
unpersuasive, but also inappropriate as
opposing counsel is not makng the decision.

7. Don't come to a motion hearing with-
out having negotiated with opposing

counseL. It is a waste of time to get up and
argue the motion only to find that both par-
ties are stipulating to the order.

8. Don't request alimony or debt pay-
ment without an affidavit of income and
expenses. The court cannot determine

whether the request is appropriate without
that information.

9. Don't come to a pretrial settlement
conference without filing a complete
Financial Declaration including a proposed
settlement. If a specified proposal cannot
be made, you should at least identify con-
tested issues. Be sure to provide a courtesy
copy to the commissioner at least 24 hours
prior to the pretriaL.

10. Don't bring minor children to a
hearing without prior arrangement for an
interview with the court. The parties' minor
children are not allowed in the courtroom.

Finally, a few justices of our appellate

courts have supplied the following comments:
Utah Supreme Court

Justice Christine Durham: The most
common (and aggravating) mistake new

lawyers make when they occasionally get to
our court is to spend far too much time in
oral argument on laborious recitation of fact.
The repetition is unnecessary and usually
boring. Unfortunately, this is not unique to
new lawyers.

Justice Michael D. Zimmerman:
Among young lawyers, I suppose a problem
that I see, more often with them than with
more experienced lawyers (although many
of them fail in this regard also), is their lack
of appreciation for the fact that in the
Supreme Court, policy counts for at least as
much as precedent, particularly when there
is no squarely controlling Utah case law.

Importantly, because the Supreme Court has
discretion as to which cases are heard, most
of the cases argued orally do lack control-

ling precedent. In such uncharted areas, we
must determine the route Utah law will take.
In doing so, I, and I believe my colleagues,
find reasoning by analogy from previous
Utah decisions on other points, or the hold-
ings or courts from other states, far less
persuasive than argument premised on the
policy implications of the various rules we
are asked to follow. New lawyers seem to be
too obsessed with case law and trying to fer-
ret out lines of reasoning from other cases
and too little concerned with what is the best
rule from a pragmatic standpoint.

I understand this discomfort. Law school
trains one to parse cases, not to ask what is
the best rule. Law school training assumes
that lawyers are practicing in a jurisdiction
with a dense undergrowth of precedent,

precedent that must be carefully distin-
guished and followed. That training may
be very useful in addressing a trial court,
but it is of much less use when addressing
a court of last resort, a court for which
there is little that can truly be called bind-
ing precedent.

Moreover, the assumption about dense

precedent is simply false in a state like
Utah, which has, until ten years ago, had
only one appellate court. Arguing policy
may be uncomfortable for new lawyers,
used to the comfort of narrow case analy-

sis, but is a skil that is essential for

effective appellate advocacy.
U.S. Court of Appeals

Judge Michael R. Murphy: In my
experience, I have found that many young
attorneys are so desirous to please and/or

afraid of embarrassing themselves in a
courtroom that they fail to listen. If the
judge indicates that she has heard enough
on a particular point and asks the attorney

to move on to the next point, the attorney
should listen and move on. Furthermore, it
is diffcult to effectively examine a witness
unless you really listen to what the witness
has to say. If you are mentally drafting the
next question as the witness is answering
the last, you wil often miss the chance to
develop testimony critical to your case.
The ability to slow down and listen to the
judge and witnesses and to observe the jury
are keys to becoming an effective trial
lawyer.

Special Institute on

Public Land Law
November 13-14, 1997 · Denver Colorado

The Rocky Mountain Mineral Law Foundation and the American Bar Association
- Section of Natural Resources, Energy, and Environmental Law, are co-sponsoring
a two-day Special Institute on Public Land Law in Denver.

This Institute is designed to provide a comprehensive overview of the statutoiy
and regulatory framework governing the management and use of the nation's pub-
lic lands. This framework includes constitutional underpinnings; organic statutes for
federal land management agencies; and a broad variety of laws and regulatory
schemes governing the management and use of public lands, the protection of pub-
lic resources, and historic and cultural resource preseivation.

Among the many highlights of the program is a panel discussion among individ-
uals representing various interests addressing "hot" issues arising on the public
lands. The goal of the program is to present a comprehensive overview of the laws
governing the use and management of the public lands with a diversity of views as
to how the public lands should be managed.

Who should attend - Attorneys, landmen, mineral developers, oil and gas
operators, timber and real estate interests, recreational users, conseivation and
preservation organizations, federal and state agencies, and other groups interested
in the management of the public lands.
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Writing a Winning Appellate Brief

These remarks are adpated from a presen-
tation at the July, 1997 annual meeting of
the Utah State Bar, sponsored by the Sec-

tion on Appellate Practice.

I sometimes describe appellate judges
as "professional students" and appellate

advocates as their "tutors" to emphasize
the responsibility of the advocate to educate
the judge, to lead the judge through the
specifics of the case in a purposeful way.
In this analogy, judges make ideal learners
- they require infonnation and understanding
in order to perform their decision-making
function. They are highly motivated, alert
and (mostly) interested. It should be a diffi-
cult task for the average brief writer to
discourage or confuse such an audience.

Experience suggests that it is not. The fol-
lowing quiz reveals my personal hierarchy
of values for the preparation of useful,
effective appellate briefs.

1. What do appellate judges actually do
with the briefs, anyway?

Appellate judges are expected to master
the necessary facts and pertinent law of
hundreds of complex cases every year.
Their first tool in the process is the appel-
late brief. From the briefs (or law clerk
summaries of them) come the judge's first

By Justice Christine M. Durham

THE HONORABLE CHRISTINE DURHAM, Jus-
tice of the Utah Supreme Court since 1982,
served as a trial judge for four years. She

received her undergraduate degree from Wellesley

College and a J.D. from Duke University, where
she currently serves as a member of the Board of
Trustees. Justice Durham is also a member of the
Board of Directors of the National Center for
State Courts, and was recently appointed to serve
as a member of the ABA Committee on Women in
the Profession. She is Advisory Board chair and
faculty member of the State Justice Institute '.i
Leadership Institute for Judicial Education. She
is a past president of the National Association of
Women Judges and a former member of the
Board of Directors of the American Judicature
Society. She is active in judicial education, teach-
ing at the Judicial Education Leadership

Institute. She is a Fellow of the American Bar
Foundation and a member of the Federal Judicial
Conference '.i Advisory Committee on the Rules of
Civil Procedure. Justice Durham also serves on
the ALI Executive Committee and is an Adviser
for the Restatement of the Law Third, Trusts. She
has most recently become a member of the Board
of Trustees of the Utah Easter Seal Foundation.

perception of the nature of the problem, the
options available for its solution, the status
of the law, and the equities that will influ-
ence outcome.

Appellate judges read literally thousands
of briefs, and often do so "on the road" (e.g.,
on planes, trains, automobiles, and exercise

bikes; in bed; at meetings; and (sometimes)
in their offces). With this in mind, it is
important for the brief writer to include
necessary textual material in the brief itself
(or an appendix). The lower court record in
a case is often not reviewed until after oral
argument, and sometimes only by the
judge actually preparing the opinion. So if
you need your decision-makers to be
familiar with critical language in a contract
or other document, extract that language in
a convenient place in the brief - in the text
if it is not too long, or in a well-referenced
appendix. Never forget that appellate
judges regularly face mountains of briefs -
they want to learn what they need to know
quickly and efficiently. Unless you high-
light critical portions in your brief, they
may be overlooked or not understood.

Understand as much as you can about
the mechanics of the court's process. If the
court for which you are preparing your
brief, for example, regularly uses bench
memoranda prepared by staff attorneys,
write for your primary audience. Your brief
should be understood by all those who read
it. Well-written briefs wil be used to orga-
nize the issues for consideration in oral
argument and conference, and relied on in
the drafting of opinions.
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2. What should you write FIRST? clear understanding of what your argument critical, and will generally be looked for at
Approach brief writing strategically. is, and be able to outline a consistent, coher- the outset of consideration of any case.

Start by writing the conclusion and prayer ent theory. Too many appellate briefs lack a Failure to identify and set forth the applica-
for relief. Beginning the writing process by clear explanation of what the advocate wants ble standard of review can handicap the
spelling out the result you want will keep and why the court should grant it. Having advocate who consequently fails to under-
you focused on the goal of your writing. It completed the body of the brief, you should stand what arguments the court will find
wil also ensure that you have thought your know how to introduce your case to your persuasive. It doesn't do much good to try
theory of the case through to logical con- reader in the argument summary. It ought to to persuade an appellate court that a trial
elusions, and anticipated procedural or resemble the synopsis you would give to judge relied on the wrong facts when the
other obstacles to the outcome you seek. It friends at a dinner party: accessible, lucid, standard of review in a case "abuse of dis-
doesn't help to persuade the decision- interesting if not entertaining, and persuasive. cretion." The outcome of a significant
maker that fairness is on your side if you majority of appeals depends on the stan-
haven't explained what fairness requires to dard of review; be sure you have it right.
be done. Remember the point made earlier about

Next, work on the issues presented, to "Never forget that appellate judges a coherent plea for relief; your job is to
be sure they lead the reader to the conclu-

regularly face mountains of briefs - keep the reader focused on where you want
sion you have already identified. Keep the to go.
issues as straightforward as possible; the they want to learn what they need to Inelude consideration of policy issues
reader should be able to grasp the essence know quickly and effciently." where they are relevant. Sometimes appel-
of your case from scanning the issues pre- late courts lack context for the issues they
sen ted in the table of contents. hear, so if background, history, or scholar-

ship wil help, include it. This is where the
...And what should you write LAST? 3. What should ALWAYS appear in an appendix can come in handy, or a selective

Finish writing your brief by writing the appellate brief? bibliography of helpful and suitable mate-
summary of the arguments. At the end of Never overlook jurisdictional require- rials. When you do include information,
the drafting process, you should have a ments and the standard of review. Both are however, make sure it is accessible if you

Code-Co's Internet Access to Utah Law
http://www.code-co.com/utah

With a computer and a modem, every member of your firm can have unlimted access to
,

~ The Utah Code
~ The most recent Utah Advance Reports

~ The Utah Administrative Code
~ The Utah Legislative Report

and
Code-Co's NEW

~ Legislative Tracking Service

o Always current 0 No "per minute" charges 0 Much lower cost than an "on-line" service 0
o FULL TEXT SEARCHING 0

Preview on the Internet at: htt://ww.code-co.com/utah.
get a FREE TRIAL PASSWORD from Code-Co* at

E-mail: admin(fcode-co.com
SLC: 364-2633 Provo: 226-6876

Elsewhere Toll Free: 1-800-255-5294
'Also ask about customer Special Package Discount
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when you read 3,500 pages of briefs
a month. ... So, if you do things just
right, you wil submit an enormous
brief with narrow margins and tiny
type, copied with a defective photo-

copier onto dingy pages, half of which
are bound upside down with a fas-
tener that gives way when the judge
is trying to read the brief at 35,000
feet. You can lose your appeal before
the judge even reads the first word.2

The same principle holds true for mistakes
in spellng, grammar, and citations. Any of
these missteps, if repeated throughout the
brief, can transform an open-mided, or even
sympathetic, reader into a skeptical critic.

really want the judge to read it. Not sur-
prisingly, most of us give up long before
the end of the 75-page law review article
reduced for copying to two pages to a brief
page. I once read (carefully!) an even

longer aricle appended to a brief because
counsel had thoughtfully enlarged the print
for copying purposes. The golden rule of
"doing unto others as you would be done
to" covers a lot of choices in assembling an
effective brief.

Discuss opposing authority and awk-
ward facts. The other side, of course, wil,
and you lose the advantage if you simply
try to ignore the hard parts of your case.

Candor always adds to credibilty, and its
absence is never a good sign.

4. What should NEVER appear in an
appellate brief?

Briefs should be written to educate and
to persuade. Anything in an appellate brief
which accomplishes neither of these objec-
tives, or does not do so effectively, does not
belong. Lapses in accuracy or faiess detract

from the credibility and authoritativeness
of their authors. Be fair, accurate and com-
plete in your treatment of the facts and in
your research and analysis. Judges always
read both sets of briefs; they almost always
read the cases cited and the record them-
selves. They are never happy to discover
that the briefs are misleading in any way.

Remember that less really is more, and
be selective. Use the best and strongest of
your research and arguments, and give the
judge credit for the ability to get it the first
time, if you have said it properly. Repeti-
tion and over-length are the first two
deadly sins of brief writing.

Next on the list of deadly sins come
hyperbole and personal attacks on oppos-
ing counselor the lower court. If truth and
righteousness are on your side, that conclu-
sion wil emerge from the story told by the
case; purple prose and multiple exclama-
tion marks do not help and almost always
irritate.

to do this is to write a fat brief. So if
the rules give you 50 pages, ask for
75, 90, 125- the more the better.
Even if you don't get the extra pages,
you wil let the judges know you don't
have an argument capable of being
presented in a simple, direct, persua-
sive fashion. Keep in mind that simple
arguments are sleeping pils on paper. 

1

Assess your fact summary, theory explica-
tion and treatment of cases. Determine
whether material may be moved to an
appendix. Don't re-invent the wheeL. If your
background is esoteric, can you proffer it by
reference?

6. What is the table of contents for?
The table of contents needs to be orga-

nized to serve its purpose: finding things.
Judges wil use it in oral argument, confer-
ence, case research and opinion preparation.

...And what goes in an appendix?
Appropriate materials for an appendix

include: findings of fact and conclusions of
law; memorandum decisions and orders; key
documents or language; and anything else
that the reader needs to follow and under-
stand the brief.

7. Does anybody really care about mar-
gins, spacing, spellng and grammar?

YES. Remember, we read thousands of
briefs. Sloppiness, error and crowding really
distract, slow and irritate the reader. As
Judge Kozinski explains (with sarcasm):

Now if you don't read briefs for a liv-
ing, one page of type looks pretty
much like another, but you'd be sur-
prised how sensitive you become to
small variations in spacing or type size

8. When you cite a case, does anyone
really check to see if it says what you say
it says?

YES. Our law clerks are really very
smart and diligent. Your credibility is on
the line in every brief you write.

Your credibility, of course, is not the
only thing that can be lost by preparing a
bad brief. Poorly-written briefs wil often
lose your client's case, as a Utah Court of
Appeals case from 1988 ilustrates. In
Demetropoulos v. Vreeken,3 Judge Orme
affirmed the district court's decision in part
because of the weakness of the appellant's
brief. "The purpose of a brief is to
enlighten the court and elucidate the issues
rather than confuse the court and obscure
the issues.'" To ilustrate the brief's inef-
fective verbosity, Judge Orme excerpted
one of nine point captions, "by no means
unique among appellant's points":

DEMETROPOULOS' PRE-JUDG-
MENT WRIT OF ATTACHMENT
AND PROCEEDINGS THEREON

5. What should you do if you can't com-
ply with the 50-page limit?

Try again. Literally. As Judge Alex
Kozinski noted in a humorous speech at
BYU law school, an oversized brief tells
judges that you have a losing case:

(In order to lose an appeal,) you want
to tell the judges right up front that
you have a rotten case. The best way

m UTAH LAW &: JUSTICE CENTER
645 SOUTH 200 EAST

SALT LAKE CITY, UTAH 84""11
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FOR INFORMATION AND RESERVATIONS, CONTACT:
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WERE SUBSTANTIVELY INCOR-
RECT AND VOID BECAUSE THE
WRIT AND PROCEEDINGS
THEREON WERE AMENDABLY
DEFECTIVE BECAUSE A
RETURN AND INVENTORY WAS
NOT FILED FOR 7 MONTHS
INSTEAD OF WITHIN 20 DAYS
AS REQUIRED BY RULE 64C(h),
A DETAILED INVENTORY WAS
NOT FILED AS REQUIRED BY
RULE 64C(h), THE SERVING
OFFICER FAILED TO ASK FOR
MEMORANDUM OF CREDITS
ATTACHED AS REQUIRED BY
RULE 64C(h), NO DEFENDANTS
WERE SERVED WITH PLEAD-
INGS WITHIN 10 DAYS OF
ISSUANCE OF THE PRE-JUDG-
MENT ATTACHMENT IN A WAY
ALLOWED BY RULE 4, AND THE
WRIT THEREFORE AUTOMATI-
CALLY DIED A JUDICIAL
DEATH AT THE END OF ITS 10-
DAY LIFE, AND GARNISHMENT
UNDER RULE 64D WAS THE

APPROPRIATE WRIT TO ISSUE TO
LIEN PROPERTY IN THE HANDS
OF THIRD PARTIES RATHER
THAN ATTACHMENT UNDER
RULE 64c.s

After noting that the rules of procedure
allow a court to disregard a brief that is not
in compliance with the rules and impose
sanctions on counsel, Judge Orme merci-
fully noted that "a brief which fails to do its
job is, in a sense, its own sanction," and pro-
ceeded to treat the case on its merits. ¡d. at
962. Over a dozen cases before Utah's
appellate courts in the last five years have
been less fortunate; they were dismissed (or
issues not addressed) because the briefs did
not comply with rule 24 of the Utah Rules of
Appellate Procedure 24.6

Conclusion
The foregoing comments are, as I said in

the beginning, one judge's reflections on the
ar of brief writing. There are numerous arti-
cles, textbooks, treatises and programs
devoted to the subject of appellate advocacy,
which treat the topic at great length and in

very helpful ways for both the neophyte

and the experienced appellate lawyers. In
more than fifteen years of service on the
Utah Supreme Court, I have been pleased
and gratified by the increasing sophistica-

tion and competence of advocates before
our court. Appellate work, like trial prac-
tice and other areas of specialization,
demands high standards of know ledge and
performance, and Utah lawyers are clearly
up to the challenge.

1Aiex Kozinski, The Wrong Stuff 1992 BYU L. Rev. 325,

326 (1992).
2Id. at 327.

3754 P.2d 960 (Utah Ct. App.).

4Id.

5Id. at 961-62.

6See, e.g., Rukavina v. Triatlantic Ventures, 931 P.2d 122

(Utah 1997); Monson v. Carver, 928 P.2d 1017 (Utah 1996);
Bums v. Summerhays, 927 P.2d 197 (Ct. App. 1996); Walker v.
U.S. Gen.,Inc., 916 P.2d 903 (Utah 1996); Philips v. Hatfeld,
904 P.2d 1108 (Utah Ct. App. 1995); Debry v. Cascade Enters,
879 P.2d 1353 (Utah 1994); State v. Jennings, 875 P.2d 566
(Utah Ct. App. 1994); State v. Harry, 873 P.2d 1149 (Utah Ct.
App. 1994); State v. Jiron, 866 P.2d 1249 (Utah Ct. App. 1993);
Baker v. Baker, 866 P.2d 540 (Utah Ct. App. 1993); First Sec.
Bank of Utah v. Creech, 858 P.2d 958 (Utah 1993); State v.
Horton, 848 P.2d 708 (Utah Ct. App. 1993); State v. Dudley,
847 P.2d 424 (Utah Ct. App. 1993); Steele v. Board of Review
of the Indus. Comm'n, 845 P.2d 960 (Utah Ct. App. 1993).
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~BOOKREVIEW-

The paucity of book reviews over thelast months has not been due to my
lack of reading as much as an insecurity in
knowing what to share. The charge that
these reviews have "something to do with"
the law has been reiterated, although that is
not necessarily an impediment, as I cannot
really think of any facet of the law that
does not draw on and, in return, influence
every aspect of our humanity. Thus, I
should certainly have shared Arundhati
Roy's The God of Small Things, which is
one of the best novels I have read in the
past few years, dealing with global issues

of justice, inequality, love, and on the more
local level, the continuing effects of the
caste system in Indian culture. I might also
have shared Paul Theroux's newest novel
which looks at the turnover by Grèat
Britain of Hong Kong to China, and its
effects on individual's lives.

Although these works certainly have
"something to do with" law, I have chosen
a work that lingers in my mind and heart,
and that continues to have an effect on me
and my view of "work" in my life. It is an
autobiographical piece by poet and essayist
Donald Hall, who embarked in 1993 to
write about the role of "work" in his life

Life Work
By Donald Hall

Reviewed by Betsy Ross

and is appropriately entitled Life Work. It is
a meditation on fulfillment; it was a call to
me to answer the question in my own life -
can I say the same about my attitude to my
work?

Written as journal entries, Hall, in lan-
guage revelatory of his stature as a poet,
invites us into his life, and into the lives of
his ancestors, as he explores the role of
work. He speaks of his grandmother, who
worked the family farm sixteen-hour days
and six-day weeks, and who never ques-
tioned her role in the economy of the day, or
lamented the excesses or unfairness of her
burden. As an aside, Hall notes with irony
that "(wJhen she was forty-four years old,
the United States and the State of New
Hampshire, in generous condescension,
decided to allow her to vote."

Hall intimates that it is not the nature of
the work itself that makes one endeavor
more fulfilling than another, or even more
worthy than another. It is merely the fact of
work that does so. Hall portrays this com-
monality of a sense of worthiness in work in
describing the time he sold light bulbs door-
to-door in rural New Hampshire.

"Every October, a woman in Danbury
told me about how much she had

canned that year. She lived in small
rickety cottage, almost a shack, with
an old propane cooker. Each year her
prodigies increased in prodigious-

ness. She told me: "This year I did
347 peas, 414 string beans, 77
peaches, 402 corn, 150 strawberry

jams . . ." She talked plain, the New
Hampshire way without affect, but I
felt pride surging in every century of
Ball jars, self-worth assembled in
dense rows of vegetable love packed
in her root cellar. And as I listened I
thriled with her, felt pride with her
and for her. Four hundred cans of
corn! Did her family eat four cans of
corn each day all winter? Heavens
no. Every time I visited, I took home
several examples of her canning."
This little book (124 pages) on a topic

so potentially deadening and "work" brims
with Hall's generosity of spirit, drawing us
into the world in which he lives, including
his brush with cancer. During the writing
of Life Work, Hall discovers that he has a

recurrence of colon cancer, this time
attacking his liver. His sharing of this time
is honest, rife and even, with humor. So he
writes upon the discovery: "The nature of
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this book alters. Shall I change the title
from Life Work to Work and Death? Box
offce, he said sneering."

For me most touching, and most diffi-
cult to write about without falling into
sappiness, which he doesn't, is Hall's dis-
course on the relationship with his second
wife, Jane, who is also a poet. He describes
their life together, and her role in his work:

"All morning Jane has done things
parallel and different: breakfast,
reading the Upanishads, dog-walk,
desk work on poems, maybe some
letters. We do not speak all morning,
but her presence in her own study,
working as I work, means everything
to my work. When she is away doing
a poetry reading I am lethargic,
moony and blue; I work a slow-down
half-speed schedule: work-to-order,

blue flu. I invent reasons to leave the
house on errands; I fill out coupons for
magazines and join book clubs."

And he describes, as touchingly as I have
perhaps ever read, the gift of a true partner,
while describing the effects of cancer in his
life and work:

"I have lost two-thirds of my liver and
nine-tenths of my complacency. I have
come so close to Jane that I feel as if I
had crawled into her body through her
pores - and, although the occasion of

this penetration has been melancholy,
the comfort is luminous and redemp-
tive. Every day she rubs my body,
trunk and limbs; her hands knead my
back, lift my head, pull my hair - and
I feel, intensely, an interdependent fus-
ing together of our bodies and spirits.
When she lays hands on my abdomen,

pausing, I know that she is praying
or meditating the cancer out."
I keep quoting Hall, because his lan-

guage is so descriptive and precise,
encouraging and uplifting. Is it only in the
life of a writer, like Hall, that work and life
can be so experienced? This work suggests
not. Life Work is an invitation to all of us
who work, and that is all of us, to work
with devotion and "absorbedness" regard-
less of what we do. He implores us to revel
in the simplicity of the completion of tasks
and to see our work as infusing life with
meaning. If I could face each day as he
does: "The best day begins with waking
early - I check the clock: damn! it's only
3:00 a.m. - because I want so much to get
out of bed and start working" I would
know contentment.
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Richard C. T~art
Taxation and Estate Plánning

David C. Wright
Commecial and Tax Litigation

Pamela S. Ni~swonger
Family and Emp70met Law

ShaneL. Hanna
Genal Commeciat Law

Wiliam N.White
Water Rights and Natural Resource Law

The Law Firm of

Kruse, Landa & Maycock, L.L.C.
Is Pleased to Announce

Jody L. Wiliams
has become a member of the firm

Ms. Wiliams' practice focuses on water, natural resources, energy, and

utity law. Her pricipal current activities involve the acquisition, development,

and protection of water rights for utilty, governmenta, and agricultural users.

In 1996, Ms. Wilams was appointed by President Clton to the Uta Mitigation

Conservation Coiussion, which is responsible for mig and mitigatig
environmenta damage resulting from the Central Utah Project. She currently

serves as vice chair of the Coiussion. Afer graduating from the University of

Uta College of Law in 1978, Ms. Wilams clerked for the Uta Supreme Court

and the u.s. District Court before enterig priate practice. Thereafer she joined

the in-house legal deparent of Utah Power & Light and later PacifCorp,

representing it on water and natural resource issues in seven western states.

She joined Krse, Landa & Maycock in 1993. Ms. Wilams was the 1995 Lawyer

of the Year of the Natural Resources and Envionmenta Law Section of the uta

State Bar. She served as a member of the Uta State Wildle Board from 1991

to 1995, where she served as chair durig 1993-1995.

Wiliam N. White
has become an associate of the firm

Wilam N. Whte has served for the last three years in the Division of Natural

Resources of the Offce of the Uta Attorney General, with direct responsibilty

for statewide water rights adjudication for the State Engineer and Division of

Water Rights. He is a 1994 graduate of the Uuiversity of Uta College of Law.
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UTAH BAR FOUNDATION -
DA

From Zane to Zimmerman
By Pamela T Greenwood

The Utah Bar Foundation is pleased to
announce publication of a historical look at
all the justices who have served on the
Utah Supreme Court during the one hun-
dred year span from the state court's
inception in 1896 through the present time.
The publication was made possible by a
donation from Cal Behle, former president
of the Utah Bar Foundation and staunch
supporter of its purposes and mission. The
book is entitled Justices of the Utah
Supreme Court, 1896-1996. It was written
by two young lawyers, John M. Peterson,
now employed by the Utah Attorney Gen-
eral's office in its child protection division,
and James E. Magleby, of Jones, Waldo,
Holbrook, and McDonough. Messrs. Peter-
son and Magleby included both the
standard biographical information and
more personal vignettes about each justice.
For instance, Justice Charles S. Zane, the
first Utah Supreme Justice, began his judi-
cial tenure in Utah through appointment by
President Chester A. Arthur, before Utah's

statehood, to the Territorial Supreme Court.
As a young lawyer, Justice Zane officed a
floor above the offices of Abraham Lincoln
in Springfield, Ilinois. Interestingly, many
years later, in 1996. Chief Justice Michael
Zimmerman played the part of Justice Zane
in the play, "The Raid: The Trial of George
Q. Cannon," depicting a famous polygamist
trial in the early days of Utah. Several of
Utah's earliest justices were federally
appointed and thought, initially, to be zeal-
ous opponents of polygamy and Utah's real
or perceived theocracy. Interestingly, they all
were later regarded as fair and even-handed
jurists who ably served Utah's citizens. The
book culminates with the most recently
appointed justice, Justice Leonard H. Rus-
son, who has the distinction of being the
only justice who served on three levels of
courts - the district court, court of appeals,

and the Utah Supreme Court, after a distin-
guished career as an attorney.

Timing of this publication seems to be
especially serendipitous. It culminates ioa

years of the Utah Supreme Court's exis-
tence and includes those justices who have
occupied the supreme court courtroom at
the state capitol, prior to the court's reloca-
tion next year to the Scott M. Matheson
Courthouse. Appropriately, the volume
includes a color photo of the capitol court-
room, captured beautifully by Don Busath,
at the suggestion of Carman Kipp, who just
completed two terms as a trustee for the
Bar Foundation. Design work for the cover
is by Leslie Miler, an artist from Park
City. The book was published by Quality
Press, with the able assistance of its owner,
Jackie Nichols.

We think the publication records a
valuable and important segment of Utah's
judicial history and are gratified that the
Utah Bar Foundation could provide this
contribution to our literary collection, thanks
to the generosity of Cal Behle and fine
work by many individuals. Please contact
Zoe Brown at the Law & Justice Center if
you are interested in obtaining a copy.
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CLE CALENDAR-
ESTATE PLANNING AND
RETIREMENT PLANS

Wednesday, October 1, 1997
9:00 a.m. to 4:30 p.m.
Provo Park Hotel
$150.00 (lunch is included)
7 HOURS, WHICH
INCLUDES 1 IN ETHICS

Date:
Time:
Place:
Fee:
CLE Credit:

NEW CHANGES IN
DOMESTIC VIOLENCE

Sponsored by the Criminal Law Section &
The Center for Family Development
Date: Thursday, October 2, 1997

Time: 12:00 p.m. to 1:00 p.m.
Place: Utah Law & Justice Center

Fee: No charge - Brown bag
Luncheon or $10.00 for a box
lunch - optional

CLE Credit: 1 HOUR
RSVP: Please call the CLE Depart-

ment at 297-7033, to register
for this luncheon. Space is
limited and registrations will
only be taken by phone.

Please RSVP no later than
Friday, September 26, 1997.

Please indicate at the time of
registration whether or not
you would like us to order
you a box lunch. Thank you.

3RD ANNUAL NATIVE AMERICAN
LAW SYMPOSIUM:

CIVIL JURISDICTION &
THE INDIAN CHILD WELFARE ACT
Date: Friday, October 3, 1997

Time: 9:00 a.m. to 5:00 p.m.
(Registration begins at
8:30 a.m.)

University of Utah College of
Law - Moot Courtroom

$75.00 for half-day; $125.00
for full-day (before 9/26/97);
$150.00 for full-day
(after 9/26/97)
7 HOURS
Call Mary Ellen Sloan at
(801) 468-3420, or Linda
Priebe at (801) 363-1347

Place:

Fee:

CLE Credit:
Questions:

ANATOMY OF A COMPUTER:
HOW TO USE PC'S IN

THE PRACTICE OF LAW
Thursday, October 9, 1997

9:00 a.m. to 5:00 p.m.

Date:
Time:

Registration begins at 8:30 a.m.
Place: Utah Law & Justice Center

Fee: $100.00; $115.00 at the door

CLE Credit: 4 HOURS

ALI-ABA SATELLITE SEMINAR:
TAXPAYER RELIEF ACT OF 1997 -

PRACTITIONER'S UPDATE
Tuesday, October 14, 1997

10:00 a.m. to 2:00 p.m.
Utah Law & Justice Center
$185.00 (To register, please
call1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Date:
Time:
Place:
Fee:

NLCLE WORKSHOP:
ETHICS & CIVILITY

Thursday, October 16, 1997

5:30 p.m. to 8:30 p.m.

Utah Law & Justice Center
$30.00 for Young Lawyer
Division Members; $60.00
for all others

CLE Credit: 3 HOURS

Date:
Time:
Place:
Fee:

COMMERCIAL AND CONSUMER
BANKRUPTCIES & BUYING
AND SELLING A BUSINESS

- Two seminars in one!

(This seminar was originally
scheduled for March 21, 1997)

Date: Friday, October 17, 1997

Those attorneys who need to comply with the New Lawyer CLE requirements, and who
live outside the Wasatch Front, may satisfy their NLCLE requirements by videotape.
Please contact the CLE Department (801) 531-9095, for further details.

Seminar fees and times are subject to change. Please watch your mail for brochures and
mailings on these and other upcoming seminars for final information. Questions regarding
any Utah State Bar CLE seminar should be directed to Monica Jergensen, CLE Adminis-
trator, at (80l) 531-9095.
r-----------------------------------------------------------------------------------------------------------------------------------,

CLE REGISTRATION FORM
TITLE OF PROGRAM

1.

FEE

2.

Make all checks payable to the Utah State Bar/CLE Total Due

Name Phone

Address City, State, Zip

Bar Number Exp. DateAmerican Express/MasterCardNISA

Credit Card Billing Address City, State, zip

Signature

Please send in your registration with payment to: Utah State Bar, CLE Dept., 645 S. 200 E., S.L.C., Utah 84111. The
Bar and the Continuing Legat Education Department are working with Sections to provide a full complement of live semi-
nars. Please watch for brochure mailings on these.

Registration Policy: Please register in advance as registrations are taken on a space available basis. Those who register
at the door are welcome but cannot always be guaranteed entrance or materials on the seminar day.

Cancellation Policy: Canccllations must be contïrmed by letter at least 48 hours prior to the seminar date. Registration
fees, minus a $20 nonrefundable fee, wil be returned to those registrants who cancel at least 48 hours prior to the seminar
date. No refunds will be given for cancellations made after that time.
NOTE: It is the responsibility of each attorney to maintain records of his or her attendance at seminars for purposes of the
2 year CLE reporting period required by the Utah Mandatory CLE Board.

,,
,,
,
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,,
,,
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Time:

Place:
Fee:

Session I (Banptcy) -
8:30 a.m. to llA5 a.m.
Session II (Business) -

1 :00 p.m. to 4: 15 p.rn
Registration beings 30
minutes before each session
Utah Law & Justice Center
$85.00 for one session;
$150.00 for both sessions
3.5 HOURS for one session
7 HOURS for both sessions

CLE Credit:

THE ART OF EFFECTIVE
SPEAKING FOR LAWYERS

Date: Wednesday, October 22, 1997

Time: 9:00 a.m. to 4: 15 p.m.
Registration begins at 8:30 a.m.
Utah Law & Justice Center
$140.00 pre-registration;
$160.00 at the door

CLE Credit: 6 HOURS

Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
ACCOUNTING FOR LAWYERS:

USING FINANCIAL DATA
IN LEGAL PRACTICE

Thursday, October 23, 1997
9:00 a.m. to 4:00 p.m.
Utah Law & Justice Center
$249.00 (To register, please
call1-800-CLE-NEWS)

CLE Credit: 6 HOURS

Date:
Time:
Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
CRITICAL LEGAL ISSUES

FOR NONPROFIT ORGANIZATIONS
Date: Thursday, October 30, 1997

Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center

Fee: $125.00 for nonprofit man-
agers, directors & volunteers;
$160.00 for all others
(To register, please call
1-800-CLE-NEWS)

CLE Credit: 4 HOURS

ANNUAL CORPORATE COUNSEL
SECTION SEMINAR

Date: Thursday, November 6, 1997

Time: 8:00 a.m. to 1:00 p.m.
Place: Utah Law'& Justice Center

Fee: To be determned
CLE Credit: 4 HOURS

ALI-ABA SATELLITE SEMINAR:
EMPLOYEE BENEFITS LAW

AND PRACTICE UPDATE
Thursday, November 6,1997
10:00 a.m. to 2:00 p.m.

Date:
Time:

Place:
Fee:

Utah Law & Justice Center
$160.00 (To register, please
call1-800-CLE-NEWS)

CLE Credit: 4 HOURS

NLCLE MANDATORY SEMINAR-
FOR 1996 & 1997 ADMITTEES

Date:
Time:

Friday, November 7, 1997
8:30 a.m. to 4:00 p.m.

(Registration beings at 8:00 a.m.)
Utah Law & Justice Center
$35.00
This program counts as the
ETHICS requirement for New
Lawyers, and is mandatory for
those attorneys who sat for the
Bar Exam as "students" and
were admitted in 1996 or 1997.

If you have a question about
whether or not you need to
attend this program, please call
Monica Jergensen at (80l)
297-7024.

NLCLE WORKSHOP:
ESTATE PLANNING & PROBATE

Date: Thursday, November
20,1997
5:30 p.m. to 8:30 p.m.
Utah Law & Justice Center
$30.00 for Young Lawyer
Division Members; $60.00
for all others

CLE Credit: 3 HOURS

Time:
Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
EVIDENCE FOR THE

TRIAL ADVOCATE
Thursday, November
20,1997
9:00 a.m. to 4:00 p.m.
Utah Law & Justice Center
$249.00 (To register, please
call1-800-CLE-NEWS)

CLE Credit: 6 HOURS

Date:

Time:
Place:
Fee:

LAWYERS ON THE INTERNET:
RESEARCH AND

ELECTRONIC PRACTICE
Friday, November 21,1997
8:30 a.m. to 12:00 p.m.

(Registration beings at
8:00 a.m.)

Place: Utah Law & Justice Center

Fee: To be determined
CLE Credit: 4 HOURS

Date:
Time:

New Lawyer
Mandatory Seminar

November 7,1997

Attorneys who were admitted to the
Utah State Bar in 1997, and are main-

taining ACTIVE licenses, must attend
the New Lawyer CLE Mandatory Semi-
nar this fall to satisfy part of their
NCLE requirements. The date of the
seminar has been set for Friday,
November 7, 1997. You wil receive a
detailed notice in the mail regarding the
specifics of the seminar. Please make
sure that the Utah State Bar has your
curent address so that you wil receive

notification of this and other CLE offer-
ings. If you have questions regarding
this program or any other Utah State
Bar sponsored CLE seminars, please
contact Monica Jergensen, CLE Admin-
istrator, at (801) 297-7024.
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Place:
Fee:
CLE Credit:

WIN YOUR CASE BEFORE TRIL:
EFFECTIVE PRETRIL

TECHNIQUES & STRATEGIES
Date: Friday, November 14,1997

Time: 9:00 a.m. to 4:30 p.m.
(Registration beings at 8:30 a.m.)

Place: Utah Law & Justice Center

Fee: $140.00; $160.00 at the door

CLE Credit: 7 HOURS

ALI-ABA SATELLITE SEMINAR:
EEO BASICS - PRACTICE

FUNDAMENTALS OF EMPLOYMENT
DISCRIMINATION LAW

Tuesday, November 18, 1997
10:00 a.m. to 2:00 p.m.
Utah Law & Justice Center
$160.00 (To register, please
call1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Date:
Time:
Place:
Fee:

AN EVENING WITH THE
THIRD DISTRICT COURT

Tuesday, November
18, 1997
5:30 p.m. to 8:30 p.m.
Utah Law & Justice Center
$15.00 for Young Lawyers
and attorneys in practice 5
years or less; $35.00 for
members of the Litigation
Section; $50.00 for all others

CLE Credit: 3 HOURS CLE & NLCLE

Date:

Time:
Place:
Fee:



Utah State Bar
Litigation Section

Presents
An Evening with the
Third District Court

Mark your calendars for Tuesday,
November 18, 1997 to spend "An
Evening with the Third District Court"
to be held from 5:30 p.m. to 8:30 p.m. at
the Utah Law & Justice Center in Salt
Lake City. This program will be worth
THREE hours of CLE/NLCLE credit
and more details will be available later.
Watch your mail for a more detailed
notice regarding topics and fees. If you
have questions, please contact Monica
Jergensen, CLE Administrator, at (801)
297-7024.

Divorce and Child Custody
Mediator Training

Sponsored by the Court Annexed ADR Program
November 12-14, 1997

Trainers: Diane Hamilton, M.A.

Wiliam W. Downes, Jr., J.D.
Marcella L. Keck, J.D.

Location: Law & Justice Center
645 South 200 East, Salt Lake City, Utah

Dates: November 12-14, 1997,8:00 a.m.-5:00 p.m. daily
Fees: $450.00 ($50.00 discount for registration

prior to October 15, 1997)
Focus of Training:

This training is designed for persons interested in mediating
divorce and post-divorce conflicts including parenting, prop-
erty, and support issues. The focus includes basic aspects of
Utah law, the psychological factors important to divorce mat-
ters, and conflct resolution strategies for mediators.

The training is structured for participants who have
received basic mediator training, but who have not received
specialized divorce and child custody training.

The 24 hour course satisfies the domestic training
required for participation on the Court Annexed ADR pro-
gram roster for divorce and child custody matters.
For more information contact Tonia Torrence 486-5953

t.I
~
t
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Serving your server... really.

MainFrame Dynamics, Legal Services Group was formed to address the unique business needs of the
Solo and Small Law Firm by assembling a computer service which provides efficient, secure, and
affordable remote access to Client Accounting, Payroll, and Internet Access on our MainFrame

computers. Prices starting at $5.00 per day.

Reliability ..
Safety

Microsoft Windows NT servers with redundant systems thru~out

Redundant power supplies/ Backup batteries, Diesel generators, and
Halon gas fire protection.

24 Hour, 7 Days a week access security with Smart Cards and
Security Guards.

Security

contact us for more information or to Test Drive our Demo Package of Legal Accounting Software

Phone - (801) 581-9200 (801) 233-1590 ask for Wayne
Website - www.mainframedynamics.com
E-mail -sales((mainframedynamics.com

Fax - (801) 466-9220
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CERTIFICATE OF COMPLIANCE
ForYears 19_and 19_

Name:

Utah State Board of
Continuing Legal Education
Utah Law and Justice Center

645 South 200 East
Salt Lake City, Utah 84111-3834

Telephone (801) 531-9077 FAX (801) 531-0660

Utah State Bar Number:

Address: Telephone Number:

CLE Hours Type of Activity 
* *

CLE Hours Type of Activity**

CLE Hours Type of Activity * *

i
i
i
i
i
i
i
i
i
i
i
i
i
i
i
i
i
i
i
i
i'
i
i
i
i
i

CLE Hours Type of Activity 
* *

IF YOU HAVE MORE PROGRAM ENTRIES, COpy THIS FORM AND ATTACH AN EXTRA PAGE



**EXPLANATION OF TYPE OF ACTIVITY

A. AudiolVideo Tapes. No more than one half of the credit hour requirement may be obtained
through study with audio and video tapes. See Regulation 4(d)-1Ol(a).

B. Writing and Publishing an Article. Three credit hours are allowed for each 3,000 words in a
Board approved article published in a legal periodicaL. An application for accreditation of the article must
be submitted at least sixty days prior to reporting the activity for credit. No more than one-half of the
credit hour requirement may be obtained through the writing and publication of an article or articles. See
Regulation 4(d)-1Ol(b).

C. Lecturing. Lecturers in an accredited continuing legal education program and part-time teach-
ers who are practitioners in an ABA approved law school may receive three hours of credit for each hour
spent in lecturing or teaching. No more than one-half of the credit hour requirement may be obtained
through lecturing and par-time teaching. No lecturing or teaching credit is available for participation in a
panel discussion. See Regulation 4( d)- 101 (c).

D. CLE PrograìfThere is no restriction on the percentage of the credit hour requirement which
may be obtained through attendance at an accredited legal education program. However, a minimum of
one-third of the credit hour requirement must be obtained through attendance at live continuing legal
education programs.

THE ABOVE is ONLY A SUMMARY. FOR A FULL EXPLANATION SEE REGULATION 4(d)- 101
OF THE RULES GOVERNING MANDATORY CONTINUING LEGAL EDUCATION FOR THE
STATE OF UTAH.

Regulation 5-102 - In accordance with Rule 8, each attorney shall pay a fiing fee of $5.00 at the time
of filing the statement of compliance. Any attorney who fails to file the statement or pay the fee by
December 31 of the year in which the reports are due shall be assessed a $50.00 late fee.

I hereby certify that the information contained herein is complete and accurate. I
further certify that I am familiar with the Rules and Regulations governing Mandatory
Continuing Legal Education for the State of Utah including Regulations 5-103(1).

DATE: SIGNATURE:

Regulation 5-103(1) - Each attorney shall keep and maintain proof to substantiate the claims made on
any statement of compliance filed with the board. The proof may contain, but is not limited to, certificates
of completion or attendance from sponsors, certificates from course leaders or materials claimed to provide
credit. This proof shall be retained by the attorney for a period of four years from the end of the period
of which the statement of compliance is fied, and shall be submitted to the board upon written request.
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Free, Confidential
MALPRACTICE HOTLINE...
Select Coregis Professional Liability insurance, and you
benefit from the innovative Customized Practice Coverge;M

consistent pricing, a 25-year track record of successful
claim management that sets the standard for the industry,
and risk management guidance including access to the
Coregis Malpractice Hotline.

The Hotline is ConfidentiaL. Coregis is not notified
of the lawyers or law firms using the Hotline.

The Hotline is Optional. There is no requirement
to use the Coregis Malpractice Hotline.

The Hotline is Free. Coregis pays for its insureds'
consultation with the Hotline. There is no charge to
you or against your deductible.

The Hotline is Here to Help. The Hotline law firm has

first-hand knowledge of your state's jurisdiction and laws
governing lawyer malpractice, so they know how to help.
Insureds are encouraged to use the Hotline whenever they
think it might help - or even if they are unsure. An early
call to the Coregis Hotline about a mistake or a problem in
providing legal services to your firm's client may enable the
Hotline's law firm to take action or give guidance that wil
avoid a claim being made - or minimize its consequences.

...another reason to select Coregisfor your Professional
Liabilty Insurance!

For details contact:

CON T N TAL
N C Y.

1111 E. Brickyard Road. Suite 202. Salt Lake City, UT 84106

1-888-466-0805.801-466-0805. Fax: 801-466-2633

Endorsed by the Utah State Bar

coRtels
Custom Insurance Programs



--CLASSIFIED ADS-
RATES & DEADLINES

Bar Member Rates: 1-50 words - $20.00 /
51-100 words - $35.00. Confidential box is
$10.00 extra. Cancellations must be in writing.
For information regarding classified advertis-
ing, please call (801) 297-7022.

Classifed Advertising Policy: No commer-
cial advertising is allowed in the classified
advertising section of the Journal. For display
advertising rates and information, please call
(801) 486-9095. It shall be the policy of the
Utah State Bar that no advertisement should

indicate any preference, limitation, specification
or discrimination based on color, handicap, reli-
gion, sex, national origin or age.

Utah Bar Journal and the Utah State Bar
Association do not assume any responsibility
for an ad, including errors or omissions, beyond
the cost of the ad itself. Claims for error adjust-
ment must be made within a reasonable time
after the ad is published.

CAVEAT - The deadline for classified
advertisements is the first day of each month prior
to the month of publication. (Example: May 1
deadline for June publication). If advertisements
are received later than the first, they wil be
published in the next available issue. In addition,
payment must be received with the advertisement.

POSITIONS AVAILABLE

AV rated Union Park law firm seeks an
associate attorney with exceptional acade-
mic credentials. A strong interest in family
law and excellent writing skils are also
required. Send resume to: Debra Doucette,
6995 Union Park Center, Suite 470, Mid-
vale, Utah 84047 or fax to: (801) 569-3434.

Large Salt Lake City law firm seeks corpo-
rate/ securi ties/busines s transactions
attorney with 3-5 years quality experience

for an associate position. Strong creden-
tials, writing skils and references required.
Inquiries wil be kept confidentiaL. Send

resumes to Confidential Box #37, Atten-
tion: Maud Thurman, Utah State Bar, 645
South 200 East, Salt Lake City, Utah 84111.

Large Salt Lake City law firms seeks trust
and estate-closely-held business planning
attorney with 3-5 years quality experience

for an associate position. Strong creden-
tials, writing skills and references required.
Inquiries wil be kept confidentiaL. Send

resume to Confidential Box #38, Attention:
Maud Thurman, Utah State Bar, 645 South
200 East, Salt Lake City, Utah 84111.

APPLICANTS FOR CRIMINAL CON-
FLICT OF INTEREST CONTRACT: The
Salt Lake Legal Defender Association is cur-
rently accepting applications for several trial
and appellate conflct of interest contracts to
be awarded for the fiscal year 1998. To qualify
each application must consist of two or more
individuals. Should you and your associate
have extensive experience in criminal law

and wish to submit an applications, please
contact F. JOHN HILL, Director of Salt
Lake Legal Defender Association, 532-5444.

Position: In-house attorney for large, rapidly
expanding New York Stock Exchange-listed
company. Top academic credentials with 5-7
years experience required with strong secu-

rities, general corporate, and transaction
experience. Competitive salary. Send

resumes to Confidential Box #39, Attention:
Maud Thurman, Utah State Bar, 645 South
200 East, Salt Lake City, Utah 84111.

POSITIONS SOUGHT

ATTORNEY: Former Assistant Bar Coun-
seL. Experienced in attorney discipline
matters. Familiar with the disciplinary pro-
ceedings of the Utah State Bar. Reasonable
rates. Call Nayer H. Honarvar, 39 Exchange
Place, Suite # 1 00, Salt Lake City, UT 84111.
Call (801) 583-0206 or (801) 534-0909.

CALIFORNIA LAWYER. . . also admit-
ted in Utah! I wil make appearances

anywhere in California, research and report
on California law; and in general, help in
any other way I can. $75 per hour + travel
expenses. Contact John Palley ê (916) 455-
6785 or johnêpalley.com.

Experienced litigator seeking contract work.
Areas of practice: civil, tax ERISA, bank-
ruptcy (including Chapter 11), criminal,
domestic relations, worker's compo I have
gone to trial 32 times, and have litigated 1
case through the American Arbitration Asso-
ciation. Call Ted Weckel ê: (801) 699-2005.

Attorney: Available for full or part-time
work. Experience in both civil & criminal
law. Prefer $20 an hour. References avail-
able. Contact David C. Harless ê (801)
571-#5361.

BAR COMPLAINT DEFENSE: Wendell
K. Smith, 850 South 275 East, Richmond,
Utah 84333. Call (801) 258-0011.

OFFICE SPACE / SHARING

Six attorney offce has immediate space
available downtown Salt Lake City three
blocks from the new courthouse. Easy free-
way access. Free parking. Large reception
area, conference room, secretarial space,
copier, fax, new phone system and break
room. 254 West 400 South, Suite 320. Call

(801) 539-1708 or (801) 532-0827.

Deluxe office space for two attorneys.
Avoid the downtown/freeway congestion.
7821 South 700 East, Sandy. Includes two
spacious offces, large reception area, con-

ference room, space for library, file
storage, wet bar and refrigerator, conve-
nient parking adjacent to building. Call
(801) 272-1013.

DIAMOND EXECUTIVE OFFICES:
1939 South 300 West. Finally, there's
office space with options for individuals
and small firms to cut cost and enjoy a
workplace environment. Accessible even in
heavy traffic, Diamond Executive Offces
are designed with a common reception
area, board room, copy room and recep-
tionist to handle incoming calls. Building
is newly remodeled this year with offices
designed for individuals and larger organi-
zations. Contact Keith Anderson ê (801)
485-7798. Call today, Diamond Executive
Offces are fillng quickly!

Deluxe offce space for one attorney. Avoid
the rush hour traffc. Share with three other

attorney's. Facilities include large private
offce, large reception area, parking immedi-
ately adjacent to building, limited librar, fax,

copier, telephone system, & kitchen facilities.
4212 Highland Drive. Call (801) 272-1013.

Elegant office space available for rent in
central downtown Salt Lake City area.
$600 per month. Support staff available
upon request. Please telephone Jana ê
(801) 533-8883.

Offce space available for attorney. Secre-
tarial space available. Space includes offce
(10' x 13'), shared reception area and
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kitchen. Possible sharing of secretary,
receptionist, fax, copier and telephone.
Centrally located in Ogden. Excellent
space for DUI attorney or attorney looking
to get on own. Contact Paul D. Greiner (Q

(801) 627-1455.

Deluxe office space for two attorneys,
7321 South State, Midvale, Utah. Avoid
freeway congestion. Conference room,
reception area, two secretarial spaces, wet
bar, and refrigerator. Large parking lot,
copy machine, fax, etc. (801) 562-5050.

DELUXE SHARED OFFICE SPACE,
with established firm (Q 185 South State
Street, close to federal and state courts.
Includes law library, large conference
rooms, break room. Telephone, fax and

receptionist available. Convenient parking.
For more information, call Julie Carlisle,
(801) 363-4300.

OFFICE SPACE/SHARING: Choice
offce sharing space available for 1 attor-
ney with established law firm. Downtown
location near courthouse with free parking.
Complete facilities, including conference
room, reception room, library, kitchen,
telephone, fax, copier, etc. Secretarial ser-
vices and work processing are available, or
space for your own secretary. Please call
(801) 355-2886.

Notes, Structured Settlements, Annuities,
etc. Purchase can be all payments, splits,
partial, Multi-stage. Call about advances on
Estates in Probate. Abram Miller, Ph.D.,
(801) 281-9723, pager (801) 460-9500.

SEXUAL ABUSEIDEFENSE: Children's
Statements are often manipulated, fabri-
cated, or poorly investigated. Objective

criteria can identify valid testimony. Com-
monly, allegations lack validity and place
serious doubt on children's statements as
evidence. Current research supports STATE-
MENT ANALYSIS, specific juror selection
and instructions. B. Giffen, M.Sc. Evidence
Specialist American College Forensic Exam-
iners. (801) 485-4011.

LUMP SUMS CASH PAID For Remain-
ing Payments on Seller-Financed Real
Estate Contracts, Notes & Deeds of Trust,
Notes & Mortgages, Business Notes, Insur-
ance Settements, Lottery Winnings.

CASCADE FUNDING, INC. 1(800)
476-9644.

APPRAISALS: CERTIFIED PERSONAL
PROPERTY APPRAISALS/COURT REC-
OGNIZED - Estate Work, Divorce,

Antiques, Insurance, Fine Furniture, Bank-
ruptcy, Expert Witness, National Instructor
for the Certified Appraisers Guild of Amer-
ica. Twenty years experience. Immediate
service available, Robert Olson C.A.G.A.
(801) 580-0418.

The American Board of Professional
Psychology in Forensic Psychology has

awarded nearly 200 psychologists in the
US and Canada the Diplomate in Forensic
Psychology designating excellence and
competence in the field of forensic psy-
chology. For referrals to Diplomates by
region or speciality, contract: The Ameri.
can Academy of Forensic Psychology,
128 N. Craig, Pittsburgh, PA 15213;
Phone: (412) 681-3000; Fax: (412) 681-
1471. Internet: http://www.abfp.com/aafp.

Sales Representative: Legal publisher is
seeking a self-motivated individual with a
legal background to sell subscriptions to
The Utah Legal News, a case update ser-
vice for Utah attorneys. Generous

commission on each sale. Send resume and
references to: The Franklin Press, P.O. Box
112231, SLC, 84148; (801) 484-9741.

OFFICE FURNITURE FOR SALE

Mahogany Table Desk $450.00, Mahogany
Credenza $450.00, Walnut Secretary Desk
$400.00, Executive Blue Leather Chair

$600.00. Call (801) 288-2400.

DELUXE TRADITIONAL LEATHER
OFFICE SUITE: Couch $995. Two wing-
back side chairs & matching executive
desk chair $995. Excellent condition: Call
(801) 294-5186.

SERVICES

UTAH VALLEY LEGAL ASSISTANT
JOB BANK: Resumes of legal assistants
for full, part-time, or intern work from our
graduating classes are available upon
request. Contact: Mikki O'connor, UVSC
Legal Studies Department, 800 West 1200
South, Orem, UT 84058 or call (801) 222-
8850. Fax (801) 764-7327.

Help Clients Raise Cash on secured pay-

ment streams: Real Estate Notes, Business

October 1997

To You, It's An Office,
To Some Chen ts,
It's A Gold Mine.

There are clients just waiting to sue you for making the slightest mistake. That's

why you need legal liability insurance that's strong enough to protect and
defend you. The Lawyer's Protector Plan.. Nearly 50,000 lawyers

count on it to keep the gavel from coming down on them.

LAWYS
PROflORPL'

State Administrator Sedgwick James of Idaho, Inc.
800-523-9345 (Idaho) 800-635-6821 (Utah)

The Lawyer's Protector pian~ is undenvriltcn by Continental Casualty Company. one of the CNA Insurance Companies, iind
administered nationally by_Poe & Drown, Inc. The r..î~cr's Protector Plan is a registered trademark of Poe & Brown, Inc., Ø-AlA
Tampa. Florida 33601. CNA is a registered servce mark of the CNA Financial Corporation, CNA Plaza, Chicago, Ilinois 60685 .....

49

ii 44_ Æ""



DIRECTORY OF BAR COMMISSIONERS AND STAFF
BAR COMMISSIONERS

Charlotte L. Miler
President

Tel: 463-5553

*Lee E. Teitelbaum
Dean, College of Law, University of Utah

Tel: 581-6571

Law & Justice Center

Scott Daniels
Tel: 359-5400

UTAH STATE BAR STAFF
Tel: 531-9077 . Fax: 531-0660

E-mail: info(¡utahbar.org

Executive Offices

John C. Baldwin
Executive Director

Tel: 297-7028

Lisa Farr
Law & Justice Center Coordinator

Tel: 297-7030

James C. Jenkins
President-Elect
Tel: 752-1551

Charles R. Brown
Tel: 532-3000

Consumer Hotlne Operator

Jeannine Timothy
Tel: 297-7056

Denise A. Dragoo
Tel: 532-3333

Richard M. Dibb1ee

Assistant Executive Director
Tel: 297-7029

Receptionist

Summer Shumway (a.m.)
Kim L. Williams (p.m.)

Tel: 531-9077

Other Telephone Numbers &
E-mail Addresses Not Listed Above

r
i,l

,

John Florez
Public Member
Tel: 532-5514

Mar A. Munzert
Executive Secretary

Tel: 297-7031

Bar Information Line:
297-7055

Steven M. Kaufman
Tel: 394-5526

Katherine A. Fox
General Counsel

Tel: 297-7047

Mandatory CLE Board:
297-7035

E-mail: mcle(¡utahbar.org

Member Benefits:
297-7025

E-mail: ben(¡utahbar.org

Offce of Attorney Discipline

Tel: 531-9110' Fax: 531-9912
E-mail: oad(¡utahbar.org

Carol A. Stewart
Deputy Chief Disciplinary Counsel

Tel: 297-7038

Randy S. Kester
Tel: 489-3294

Debra J. Moore
Tel: 366-0132

David O. Nuffer
Tel: 674-0400

Ray O. Westergard
Public Member
Tel: 531-6888

Access to Justice Program

Tobin J. Brown
Access to Justice Coordinator

& Programs Administrator
Tel: 297-7027

Pro Bono Project

Lorrie M. Lima
Tel: 297-7049

D. Frank Wilkins
Tel: 328-2200

Admissions Department

Darla C. Murphy
Admissions Administrator

Tel: 297-7026

Lynette C. Limb
Admissions Assistant

Tel: 297-7025

Charles A. Gruber
Assistant Disciplinary Counsel

Tel: 297-7040

Francis M. Wikstrom
Tel: 532-1234

*Ex Offcio
(non-voting commissioner)

*Michael L. Mower
President, Young Lawyers Division

Tel: 379-2505

Bar Programs & Services

Maud C. Thurman
Bar Programs Coordinator

Tel: 297-7022

David A. Peña
Assistant Disciplinary Counsel

Tel: 297-7053

Kate A. Toomey
Assistant Disciplinary Counsel

Tel: 297-7041

*H. Reese Hansen
Dean, College of Law,

Brigham Young University
Tel: 378-4276

*Sanda Kirkham
Legal Assistant Division Representative

Tel: 263-2900

Continuing Legal

Education Department

Monica N. Jergensen
CLE Administrator

Tel: 297-7024

Melissa Bennett
Receptionist

Tel: 297-7045

Gina Guymon
Secretary to Disciplinary Counsel

Tel: 297-7054

*James B. Lee
ABA Delegate
Tel: 532-1234

*Paul T. Moxley
State Bar Delegate to ABA

Tel: 363-7500

*Christopher D. Nolan
Minority Bar Association

Tel: 531-4132

*Carolyn B. McHugh
Women Lawyers Representative

Tel: 532-7840

Amy Jacobs
CLE Assistant
Tel: 297-7033

Dana M. Kapinos

Secretary to Disciplinary Counsel
Tel: 297-7044

Joyce N. Seeley

Financial Assistant

Tel: 297-7021

Stacey A. Kartchner
Secretary to Disciplinary Counsel

Tel: 297-7043

Robbin D. Schroeder
Administrative Support Clerk

Tel: 531-9110

Shelly A. Sisam
Paralegal

Tel: 297-7037

-fl:Finance Department

J. Arnold Birrell
Financial Administrator

Tel: 297-7020

'............

I

Lawyer Referral Services

Diané J. Clark
IRS Administrator

Tel: 531-9075

Connie C. Howard
Assistant Paralegal

Tel: 297-7058



A powei new researh
ore .. . ough is here.

Introducing KeyCiteS!~ It's a full citator and case-finder, rolled

into one easy-to-use, graphical servce.

KeyCite sets a new standard for verifing whether your case is good

law, and for quickly identifng cases that support your argument.

For starrs, KeyCite is amazingly current. You enjoy the added

confidence of knowig that the same day a cas is added to

WESTIW~ it is on KeyCite.

West legal editors go the exta mile to read each and eveiy case,

and asign red and yellow status flags to war you instantly

of negative histoiy.

Innovative depth of treatment star immediately tell you which

cases discuss your case the most. And quotation marks tell you

precisely where your case has been quoted.

But what's really revolutionar is KeyCite's case-finding power.

Only KeyCite integrates West-reportd case law, the headnote analysis

of it, and West Topic and Key Numbers so you can find related cases

faster. You can focus on your issue by viewing headnot. in full text.

Choose just the headnote you want. Then jump to cases on point!

KeyCite is comprehensive, too. It covers more than one milion

unreportd cases, all reported federal cases, and state cases back to

the earliest reported decisions for most states-with more

coverage being added weekly

"i TRY KEITE FREE THROUG
\ NOVEMBER 30, 1997.*
\ Or request the FREE booklet. You'll discover~~krtl\I\

~ø;, \ a poweifl new way to do research.

~~
WEST
GROUP

FREE TRI! Cedi 1.800.700.9378 or viit ww.keycite.com

* Some restrictio.hs opply, KeyCite is a service mark of West Publishing Company, (§ 1997 West Group 8.9671.6/9,9717670971

1.519.397.2
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Al Utah
CD-ROMs

are not created equal.
If you thought all CD-ROMs were outdated,
you haven't seen Michie's'" Utah Law on Disc:"
Now Michie's Utah Law on Disc includes the
exclusive Online Connection'" program-at no
cost-for up-to-the-minute Utah caselaw

updates directly from the LEXIS"'-NEXIS'"
services! Get the currentness AND convenience
of Michie's CD-ROM Library including:
· Utah Code Annotated
· Utah Court Rules Annotated
· Utah Supreme Court Decisions since

January 1945

· Utah Court of Appeals Decisions since
April 1987

· Selected federal court decisions since 1865
· Utah Administrative Code
· Opinions of the Attorney General
· Utah Executive Documents
· Utah Tax Commission Decisions
· Utah Session Laws
Act now and you'll receive 30 days of unlimited
access to the LEXIS-NEXIS services at NO
additional cost!

Call 1-800-356-6548
today!

All the right solutions at prices you can afford.

LEXIS', NEXIS'

ADVANTAGE
FOR SMALL LAW FIRMS

~'MICHIEM

- ~~,~I~~'.~~~~'

.1
,~

-~
'i'
'%

LEXIS and NEXIS are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo,
Online Connection, Michie's and Law on Disc are trademarks of Reed Elsevier Properties Inc.) used under license. SHEPARD'S is a
registered trademark of Shepard's Company, a Partnership. (91997 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved.
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