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LLETTERS

1. Letters shall be typewritten, double
spaced, signed by the author and shall not
exceed 300 words in length.

2. No one person shall have more than
one letter to the editor published every six
months.

3. All letters submitted for publication
shall be addressed to Editor, Utah Bar
Journal and shall be delivered to the office
of the Utah State Bar at least six weeks
prior to publication.

4. Letters shall be published in the order
in which they are received for each publi-
cation period, except that priority shall be

given to the publication of letters which
reflect contrasting or opposing viewpoints
on the same subject.

5. No letter shall be published which (a)
contains defamatory or obscene material, (b)
violates the Code of Professional Conduct,
(c) is deemed execrable, calumnious, oblig-
uitous or lacking in good taste, or (d)
otherwise may subject the Utah State Bar,
the Board of Commissioners or any
employee of the Utah State Bar to civil or
criminal liability.

6. No letter shall be published which
advocates or opposes a particular candidacy

Letters Submission Guidelines:

for a political or judicial office or which
contains a solicitation or advertisement for
a commercial or business purpose.

7. Except as otherwise expressly set
forth herein, the acceptance for publication
of letters to the editor shall be made with-
out regard to the identity of the author.
Letters accepted for publication shall not
be edited or condensed by the Utah State
Bar, other than as may be necessary to
meet these guidelines.

8. The Editor, or his or her designee,
shall promptly notify the author of each
letter if and when a letter is rejected.

___________ ————————————
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an Article for
the Bar Journal?

I I
I |
| |
| I
1 |
| I
: The editor of the Utah Bar Journal wants to :
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| ested in writing on a particular topic, contact |
I the editor at 566-6633 or write, Utah Bar |
| Journal, 645 South 200 East, Salt Lake City, |
I I

Utah 84111.

| Wipmigiiogral } 1, T el (T kool g 8 b o el o o i € ' O e S |

Do
// \\

Nt
——
-

Great idea.

Advertising in the Utah Bar Journal is a
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PRESIDENT’S MESSAGE
g

And the Winner Is . . . .

I can’t believe it. The sun is shining, the
sky is clear except for a few fluffy
clouds, and the temperature is about 60
degrees. The climatologist is smiling on
me. I have taken you through a year of
weather reports, randomly keeping you
abreast of the highs and lows, winds
beyond compare, and typical seasonal
storms and sunny days alike. This is my
last weather report as your Bar President.
may, from time to time, be allowed to
update you as my friends take over the
helm. But basically, you will soon be on
your own, free from Steve Kaufman’s
weather station extraordinaire. Done, but
hopefully not forgotten. Who else do you
know that reveals so much about so little?
Hey, hang onto your hats, as I’'m on a roll
and I have a lot to say. It is especially
grand to know I have carte blanche to write
about what ever I want, for however long T
desire, and about whomever my sappy lit-
tle heart wants to ramble on about. This,
being my finale, is the perfect forum for
me to do just that!

First, I have an extremely long list of
kudos and thank-yous to so many who made
this such a grand experience. So here goes
my awards, which T have christened the
first annual, and probably last annual, “Bar
Junky Awards,” also known as the “Bargies”:

Bargie for Best Bar Director: John

By Steven M. Kaufman

Baldwin aka I.B. for being my right hand,
left hand, mouthpiece, concierge, encyclope-
dia on law “stuff”, caring confidant, and all
around Bar pal. John is a Bar President’s best
friend. He is why I survived, standing proud.
I hope I have him to lean on whenever I
need that special leadership push. Always.

Bargie for Best Assistant Bar Direc-
tor: Richard aka Dick Dibblee for always
making sure every Bar function I attend has
all the creature comforts, keeping me
updated on all the important stuff happening
concerning Bar staff, being there when John
can’t be, supplying me with bagels and Dr.
Pepper at all hours, always being upbeat,
and knowing a great couch when he sees
one. This guy obviously loves his job. Dick
is a quiet leader who is always there.

Bargie for Best Chief Disciplinary
Counsel: Steve Cochell for working so dili-
gently to make his office one that is state of
the art, for not just looking for the bad guys
but also looking to help the good guys, for
assembling a top notch crew of assistant
counsel for whom we can be proud: Carol
Stewart (Chief Deputy), Kate Toomey,
Charles Gruber, and Mark Hirata, and the
rest of the staff who I shall not name only
for lack of space but shall not be forgotten.
Further, for taking my calls at all hours and
staying late, working weekends to get
caught up or better prepared, and for making

me feel that when I had question or com-
ment that I was really listened to. I have
gotten to know all of the attorneys and
staff, and this is a top-notch operation.

Bargie for Best General Counsel:
Katherine Fox, for protecting the sanctity
of my office, giving legal opinions at a
moments notice, always laughing, never
whining, and giving this job her full-time
commitment even when it might have been
part-time. This is a person who makes
everyone feel upbeat, and she’s smart, too.
Talk to her and get a breath of fresh air.

Bargie for Best Executive Secretary:
Mary Munzert for her kindness in always
being available to me at a moments notice
to prepare whatever my litle heart desired,
for never complaining about anything, for
making all my travel arrangements right so
I never had a bad experience at any Bar
conference anywhere (and that was a lot of
travel), for guarding my office and check-
ing my voicemail, and protecting me from
harmful messages. Mary is the consummate
help-person, always willing to perform her
job with grace and patience, because one
needs it to be working with me.

Bargie for Best Admissions Direc-
tor: Darla Murphy for continuing to care
about the process and the lawyers-to-be,
her great smile, the ability to take such a
mess and organize it, free candy, sharing
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the air conditioning between our offices, and
always making sure I didn’t get depressed
or overwhelmed when I was working at my
home away from home at the Bar offices.
Darla adds a glow to the Bar’s environment,
and is always helpful in providing me with
an answer to a difficult question. Admis-
sions can be a tedious area to administer,
but Darla allows the newcomers and their
first contact to be a positive one.

Bargie for Best Coordinator for the
Midyear and Annual Conventions (even
though she is really CLE administrator):
Monica Jergensen for making these con-
ventions run smoothly, timely, most
interesting, and just plain fun. Even though
she administers CLE, and that deserves a
Bargie, I worked with her on these meet-
ings which take a great deal of patience or
fortitude to pull off without a hitch, and
she does it. I ask for something to hope-
fully make the convention better, and she
magically makes it happen.

Bargie for Best Finance Depart-
ment: Arnold Birrell and Joyce Seeley, for
both taking the time to explain to me how
it all works, why we can feel safe with our
dues expenditures, and the always pleasant
handshake from Arnold and Joyce’s will-
ingness to drive to Ogden from SLC
regularly when I couldn’t get to SLC to
sign checks and review payments. Watch-
dogs, and are we thankful since the Bar is
so financially sound now.

Bargie for Best Bar Journal: Cal
Thorpe and Maud Thurman for continually
putting out a first rate document, forcing
me to stretch myself by not letting up on
me, caring that my articles are timely and
appropriate (Bar Journal Police), and giv-
ing you the thought-provoking,
increasingly interesting articles month in
and month out that make the Journal ever-
anticipated, but never duplicated. I actually
started to enjoy writing this column, rather
than dreading it. Imagine writing 12 arti-
cles for one publication in one year. They
helped me want to do it.

Bargie for Best Pro Bono/Access to
Justice/Computer Whiz: Toby Brown for
teaching the staff how to play on the inter-
net and helping all to understand and
promote availability of lawyers and the
courts, sometimes having a fancy earring
and sometimes not, dressing natty, and sort
of being the all-around “can I help you
guy.” Along with Toby, Rex Olsen for help-
ing people and lawyers connect with each

other to allow everyone access to justice,
allowing lawyers to help those in need, and
reinforcing our profession’s grand step
toward equality when justice is pursued.

Bargie for Best Bar Commission:
Your Bar Commissioners, all twenty-three,
for their patience, caring, and downright
love. From the first day I became a Bar
Commissioner 5 years ago, to the present, I
have never felt more welcome and close to a
group of people such as those I have associ-
ated with in this organization. The present
Bar Commissioners have shown me a pas-
sion I have never seen in any other large
board. They are the best of the best. Imagine
taking days every month, and I mean days,
not just hours, volunteering this public ser-
vice just because they have a real and honest
desire to make a difference to our profession
and society. I should name them, one by
one, but space won’t allow but hopefully
you know who they are, as each has special
talent which has shown brightly, especially
during my Presidency, an ability to get the
job done and help me look good doing mine.
These people, in my opinion, are treasures
of the Bar. I don’t mean to sound sappy, but
what the hey. This is my dime. I have been
able to reap so many benefits by hanging
with, and being part of, this exceptional
group. Most of the Commissioners were
people 1 never knew or only heard about
because of their fine reputations. I am proud
to say that many are now my closest friends,
and shall remain so lifelong. To all of you, a
special Bargie. You deserve it!

Bargie for Best Executive Committee:
Charlotte Miller, our President-elect,
Charles R. Brown, Jim Jenkins, and Dave
Nuffer for helping me be the best I can be.
The Executive Committee is constituted by the
Bar President, and I not only had the largest
ever assembled, but I think the most active,
caring, and thoughtful committee ever. These
individuals met an additional day each
month, for several hours, to help mold and
guide our Bar Commission. This group often
had to make immediate decisions when the
full Bar Commission could not meet, often
at the drop of a hat. In previous years, this
committee never exceeded three people. 1
found that these four people were outstand-
ing in coming together for a common cause,
and help the Bar function so well. I think I
did a particularly great job in picking them.

Bargie for Best Bar Staff: To the entire
staff still unnamed but not unnoticed, you
are the best. I would list you all, but then I

would be afraid of spelling someone’s
name wrong or inadvertently forgetting
someone. You know how much I appreciate
your attentiveness and professionalism.
The staff at the Bar deserves this Bargie for
putting up with me. They all have shown
me their work ethic. They are wonderful.
Forgive me for not naming you as time and
space do not permit, but you are appreci-
ated, and I am hopeful that you know that.
Now that I have made these presenta-

|

|

|

1

1

tions, I want to talk a bit about what the
Bar has accomplished this year. We have
stressed civility and professionalism. The
Bar Commission has promoted that issue
wherever we go. The idea has caught on.
Judges and lawyers alike talk up the sub-
ject. Articles in our Journal stress these
ideas. We are beginning to appreciate the
magnitude and importance of conducting
ourselves appropriately and professionally.
Our professional image, due to a few, is
tainted. We have strived to erase that nega-
tive image, and I think the train is starting
to move out of the station. People are
noticing. Our profession, at least in Utah, |
is taking notice. We can be proud that most |
of us are catching on and promoting a
more positive image. Our newspaper mes-
sage sent out around the state last
November and December, “Did you hear
the one about the lawyer?” has received
national attention. I have spoke to other
state Bars about the positive lawyer image,
about our promotion here, and about civil-
ity and professionalism. These are not
worn out subjects. People are listening and
watching and we can make a difference.

Our Bar is financially stable. Our pro-
grams are progressing in a positive way.
Our Bar is well-run and managed. The dis-
ciplinary office is working hard to help
lawyers to help themselves, and make sure
the public is also being well-served. We are
upgrading our computer capacities and
abilities so we can better serve our mem-
bers in all areas. The Bar is becoming more
member-friendly, and is working toward 1
being a Bar for all its members, in all geo-
graphic areas, in all size firms or solo status,
private or public, new or more experienced. :
It is a progressive Bar, ever attempting to
better serve the needs of all Utah lawyers.
We have continued to have a great relation-
ship with our courts and judges, working :
together to make justice accessible for all !
through pro bono and other programs.

A few years ago the Bar was under
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much scrutiny, especially as to its financial
status. Through dedication and caring, we
are no longer in the financial doldrums,
and we have been able to continue to
upgrade the services provided to our mem-
bership. We still have much to do, and as
Bar President, I wish I could have done
more. Past Presidents told me not to stretch
my agenda or have become overwhelmed
trying to do too much. I thank them for that
ideal and pass it on to Charlotte, who will
take over as President in July. She will be
an excellent addition to the President’s
Club. She is bright, energetic, caring, and
hard-working. I congratulate her and the
Commission for all their hard work. T have
had the full support of the Bar Commission
this year, and I thank them for that wonder-
ful kindness. I was up for the job, but no

one knows until one takes the reigns what
this job really entails. I am excited and
proud to have been President of our Bar. It
was a grand experience. I am not saddened
to pass the experience on, as I will always be
doing something for, or concerned with, the
Bar. I am not quitting. As a matter of fact, I
will be the first past President (and I am the
65th Prez) to complete a second term by
retaining my status as a voting Bar Commis-
sioner for the final year of my second three
year term. So I will remain active. I will also
support Charlotte and her new challenges. I
have had several people ask me to remain on
the Commission since I have one year left as
a voting Commissioner from the Second
District, and I look forward to the challenge.
I also look forward to a little more time at
home and work. Finally, I want to thank my

wife, Connie, and my children, Kris and
Shana, for their wonderful support. It is a
sacrifice they also made because most
evenings involved Bar business and most
weekends I was away. I love them very
much for allowing me this year. To my law
partners, Steve Farr, Kevin Sullivan,
Deirdre Gorman, Scott Jensen, Dick
Medsker, Ron Nichols, and Ronn Perkins,
thank you for understanding my desire to
do this job. You all made me feel sort of
special about this Presidency. Now my
family and law partners, who are also my
best friends, will have to put up with me
being around more. I'm ready. To my friends
of the Bar who have been so supportive, I
won’t forget your kindnesses either.

AND THE WINNER IS: me. Thanks.
See you in Sun Valley. . . .
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COMMISSIONER’S REPORT

Amidst a hailstorm of criticism by
the press, the Utah Judicial Con-
duct Commission recently adopted the
recommendations of a task force convened
to examine the confidentiality of its disci-
plinary proceedings. Even before the task
force report was released to the Commission,
the press castigated its recommendations
as cloaking judicial conduct investigations
in secrecy. Ironically, the task force was
convened to address criticism that com-
plaints of judicial misconduct enter a
“black hole” once filed with the Commis-
sion.! When the task force was organized
in May of 1996, its deliberations were
guided by the Commission’s enabling
statute and constitutional proscriptions
regarding confidentiality.? During the midst
of the task force proceedings, on October
22, 1996, the Utah Supreme Court issued a
case of first impression regarding the role
of the Commission.?

THE COMMISSION AS
FINDER OF FACT
In re Worthen, 926 P.2d 853 (Utah 1996)
addressed the fundamental relationships
between the Commission and the Utah
Supreme Court and in this context estab-
lished when Commission files would be
opened for public scrutiny. The Court inter-
preted the Utah Constitution to limit the

By Denise A. Dragoo

role of the Commiission to that of fact-finder:

The Commission’s role vis-a-vis this

court is to be inferred from the lan-

guage of the constitution. And, as we
explain below, that language [Utah

Const. Art. VIII, § 13] makes it clear

that this court, not the Commission,

has ultimate responsibility for deter-
mining both whether conduct that
warrants sanctions has been proven
and what those sanctions should be.
Id. at 862 (emphasis added). Further, the
Court established that:
. . . the commission’s ‘order’ is quite
unlike the order of a trial court or the
usual administrative agency because
the Commission’s order has no effect
whatsoever unless it is first reviewed
by this court and this court determines

to enforce it.

Id. at 862. The Supreme Court gives limited
deference to the Commission’s findings
under a standard of review applied to attor-
ney discipline matters. Id. at 864. The Court
grants no deference to the Commission’s
ultimate decision as to what constitutes an
appropriate sanction. /d. at 863.

Given the limited deference to the Com-
mission’s findings, a decision regarding
judicial discipline is not final until the
Supreme Court has entered an order of sanc-
tion. Indeed, prior to Worthen, the court did

Judicial Conduct and Confidentiality

not open the record regarding Commission
proceedings until after entering its final
order.* However, at the outset of the
Worthen and Buckley cases, the court
opened the record at an earlier stage of its
proceedings. Under this standing order,
once the Commission findings are filed
with the Supreme Court, the record is pub-
lic. Except in extraordinary circumstances,
the Court will hold open court proceedings
prior to entering its final order. Id. at 880.

RELEASE OF COMMISSION
RECORDS

Following the Worthen decision, the
task force recommended that Comimission
proceedings be held confidential until
release by the Utah Supreme Court or by
request of the judge being investigated.
This recommendation is dependent upon
adherence to the standing order in Worthen
to open the record to the public as soon as
it is forwarded to the Court. The record is
held for a short period in which a judge
may seek to keep the record confidential in
extraordinary circumstances. However, the
presumption favors opening the record. It
is important to note that this candor is not
mandated by the Utah Constitution or the
Commission’s enabling statute. Rather, it is
a reflection of the Court’s willingness to
open these proceedings prior to entry of
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the final decision of the court.

Before the order in Worthen, Utah was
among only five other states to retain con-
fidentiality until final order of the Court.
With the order in place, Utah join 15 states
in which the record becomes public when
the Commission files its recommendation
for discipline with the Court. Currently in
some 31 states the files are opened earlier
once a formal charge is made against the
judge.” This task force recommendation
was made over the vigorous dissent of two
members who urged the Commission to
join the majority of states providing for
early release of the record.

JUDICIAL DISCIPLINE REPORT

The task force conditioned its principle
recommendation on release of judicial con-
duct proceedings upon two further
recommendations. First, the task force sug-
gested disclosure of the disposition of all
complaints once they become final. The
majority of complaints are resolved by the
Commission short of formal charges by a
private reprimand or admonition. The task
force recommended disclosure of the
nature of such complaints and their dispo-
sition. Only the name of the complainant
and the judge would be kept confidential.
Similar to the format used for attorney dis-
ciplinary proceedings, the task force
recommended that a summary of com-
plaints be reported to attorneys and judges
in the Utah Bar Journal. This report would
serve an educational purpose by heighten-
ing both the public and judicial awareness
of appropriate judicial conduct. To date,
the Commission has partially implemented
this recommendation. Executive Director
Steven Stewart now prepares a public sta-
tistical report regarding judicial conduct
proceedings which is filed annually with
the Utah State Legislature. The Commis-
sion has also requested Mr. Stewart to
prepare a disciplinary report for regular
publication in the Utah Bar Journal.

IMPROVED COMMUNICATION
WITH COMPLAINANT

Finally, the task force recommended
that complainants be kept apprised of the
status and final disposition of their com-
plaints. The reason for dismissal was to be
fully explained to the complainant within
the confidentiality constraints of current
law. For instance, the report recommended
clarifying if the complaint was dismissed

because it involved an appealable issue or a
disagreement about the substance of a judicial
ruling, rather than a case of judicial miscon-
duct. Further, when a complaint results in an
admonition or a private reprimand, the task
force encouraged the Commission to com-
municate that fact to the complainant. The
general disposition of the case should be dis-
closed while not revealing the exact nature
of the reprimand or admonition.

The Commission has implemented this
recommendation with a rule change. Effec-
tive June 16, 1997, R595-1-9 is amended to
allow the complainant to be informed that a
private reprimand or a dismissal with admo-
nition was issued. In addition, Director
Stewart follows up on each complaint and
provides the complaining party with a letter
explaining the disposition of the matter.
When the complaint meets the threshold
regarding substantive judicial misconduct or
disability, the complainant is interviewed
and may eventually be called upon to testify
in a formal hearing regarding the matter.

TWO-YEAR IMPLEMENTATION

In sum, the recommendations of the con-
fidentiality task force balance the due
process rights of the judiciary with public
access to disciplinary proceedings.” Given
the fact-finding role in which the Commis-
sion is cast, it seems appropriate to release
its proceedings only after conclusion of a
formal hearing. Publication of a summary of
judicial disciplinary proceedings in the Utah

Bar Journal may help prevent misconduct
before complaints are filed. Improved com-
munication between the Commission and
the complainant should improve the par-
ties” confidence that a complaint is being
fairly and timely prosecuted. The task
force suggested that the Commission oper-
ate under its present structure and the
recommended policies for at least the next
two years. At the end of that time period,
the task force recommended that the issue
of confidentiality may be reconsidered.

IDenise A. Dragoo, “The Judicial Conduct Commission
Comes of Age,” Commissioner’s Report, Utah Bar Journal,
Vol. 8, No. 7, August/ September 1995 at 8.

2Utah Code Ann. §78-7-30(6)(b); Utah Const. Art. VIII §13,
provides that the Commission “shall investigate and conduct
confidential hearings regarding complaints against any justice
or judge.”

31n re Richard Worthen, Justice Court Judge, v. William Gibbs,
No. 950536 and In re Gaylen Buckley, Justice Court Judge v.
Robert Newton, Civil No. 950537,

4Utah Code Ann. §78-7-30(6)(b) provides that complaints,
papers or testimony may not be disclosed by the Commission
. .. until the Supreme Court has entered its final order in accor-
dance with this section, except: (1) upon order of the Supreme
Court; (2) upon request of the judge or justice who is the sub-
ject of the complaint; or (3) the dismissal of a complaint or
allegation against a judge disclosed by the person who filed
the complaint.

STudicial Conduct Commission, Confidentiality Task Force
Report, January 9, 1997 at 3; see In re Worthen, 926 P.2d 853, 879.

6Dissenting Report, January 16, 1997 at 3.

TThe Confidentiality Task Force was chaired by Carol
Clawson, Esq., Solicitor General, Utah Attorney General
Office; Vice-Chair Gary G. Sackett, Esq., General Counsel,
Questar Corp. and Chair of the Utah State Bar Ethics Advisory
Opinion Committee; Sylvia Bennion and Denise Dragoo,
Esq., both former Chairs of the Judicial Conduct Commission;
Hon. Gordon J. Low, First Judicial District Court; Timothy M.
Shea, Esq., Administrative Office of the Courts and Sharon
Sonnenreich, General Counsel to The Salt Lake Tribune.

Salt Lake Attorney, Ray Christensen
Joins Mediation Company

Ray R. Christensen, co-
founder and director of the Salt
Lake City Law firm of Chris-
tensen & Jensen, recently
contracted with Intermountain
ADR (Alternative Dispute Reso-
lution) Group to serve as a
member of its arbitration/media-
tion team. Christensen has been
practicing law since 1949, and is
past president of the Utah State
Bar. His areas of expertise
include personal injury, property
damage, products liability, pro-

fessional malpractice, aviation
and commercial litigation.

Intermountain ADR Group
assists individuals and busi-
nesses in resolving disputes
outside of the courtroom. This
alternative method for settling
conflicts is increasing in popu-
larity because it saves time and
money. Intermountain ADR was
founded in 1995 by Connie
Roth, and currently has eleven
professional mediators under
contract.
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As I listened to the jurors in the O.J.
Simpson civil trial speak about
their decisionmaking, I realized that they
were speaking for me — and that I could
speak for them. In the past five years I have
sat on two juries, both murder trials, both
involving family violence. I'm a nature
writer and photographer and have no spe-
cial knowledge of the law. The computer
just keeps drawing my name for jury duty.

In the first case, an eighteen year old
was accused of killing his two-year-old
stepson — just six days after marrying the
boy’s mother — by swinging the toddler
headfirst against the bedroom wall. In the
second, a mother of three was tried for
killing her abusive husband by shooting
him in the back of the head while he was
asleep. None of the players in these cases had
the fame of Nicole, Ron, or O.J. But their
lives were in our hands, and both times, I
felt that we jurors did our work honorably.

There is a gravity to the judicial sys-
tem that all the cynicism of American
society cannot erase. In each case, we took
the rules seriously. The judge asked us to
avoid press coverage of the trial, and we
asked our spouses to censor the morning
paper. The judge instructed us not to dis-
cuss the trial with each other or with
others, and we filled the courtroom breaks
with small talk. Both trials involved techni-
cal evidence, and, each time, every juror
listened attentively. I don’t think we were
unusual or naive in our commitment to be
this conscientious. The O.J. Simpson jurors
revealed the same sincerity and thoughtful-
ness in interviews after the trial.

The surprise to me in each case was
the specificity of the questions we were
asked to decide. After listening to wit-
nesses pour out their hearts, or lie in
horrifically self-serving ways, after hearing
prosecutors and defense attorneys build
tedious technical cases detail by detail,
everything boiled down to a point of law.
Our general feelings about guilt or inno-

Jurors and Justice

By Stephen Trimble

STEPHEN TRIMBLE worked as a park
ranger at Arches and Capitol Reef
national parks in the 1970s and moved to
Salt Lake City in 1987 when he married
Joanne Slotnik. He has received signifi-
cant awards for his non-fiction, his
photography, and his fiction. His sixteen
books on western wildlands and native
peoples include: The People: Indians of
the American Southwest; Talking With
the Clay; The Art of Pueblo Pottery; The
Sagebrush Ocean: A Natural History of
the Great Basin; Blessed By Light:
Visions of the Colorado Plateau; The
Geography of Childhood: Why Children
Need Wild Places (co-author); and, most
recently, Testimony: Writers of the West
Speak on Behalf of Utah Wilderness (co-
compiler).

cence developed over time — listening, rating
credibility, measuring stories against com-
monplace logic. But the decision we were
asked to make turned on the nuances of one
or two phrases in the law, phrases we did not
even hear until the judge finally read our
instructions to us just before deliberations.
After all this, they were all that mattered. We
read them aloud again and again in the jury
room, both startled and reassured by the

clarity of judgment they demanded.

In the case of the young stepfather, the
defense offered a lengthy argument con-
cerning the physics of objects hitting walls
and floors to convince us the toddler died
from falling out of a bunkbed. The state
medical examiner said this was impossible.
The first statement in the jury room came
from a mother and grandmother of many
children who said, “I’ve had lots of chil-
dren fall out of bunkbeds, and none of
them died.” Our first step was based on
evidence and witnesses and our experience
as parents.We could imagine the defen-
dant’s temper with a cranky two-year-old;
he went over the line into forbidden terri-
tory. The next decision we needed to make
had only to do with the law, the fine points
defining murder and manslaughter. We
found the young man guilty of manslaughter.

The abused spouse on trial for killing
her husband admitted to shooting him but
claimed that it was an act of self-defense.
Police reports and her husband’s parents
confirmed most of her story — a vivid pic-
ture of a violent and unpredictable husband
she had every reason to fear. The prosecu-
tion tried to convince us she did the deed
for insurance money. Some of the jury
believed this, but the instructions stated
simply and clearly that if there was any
reason to believe she acted in self-defense,
we must find her not guilty. And so we did.
Qur decision, based on the law, was clear-
cut, even though our feelings about what
actually happened varied widely.

My time as a juror gives me faith in
this one link in the American judicial sys-
tem. Laws may be ill-conceived or noble,
lawyers may be gifted or inept, and justice
may or may not be served. But without
exception the women and men I have sat
with in jury rooms all have tried to apply
every ounce of their intelligence, morality,
common sense, and honesty to the legal
questions before them. I believe the jurors
in the O.J. Simpson trial did the same.
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Are Income Taxes Dischargeable in Bankruptcy?

I started practicing the discharge of fed-
eral and state income taxes in
bankruptcy because it was a unique item to
improve my effectiveness as a bankruptcy
attorney. I had experienced preparing and
filing Chapter 7 and Chapter 13 bankruptcy
petitions, and could apply rules for dis-
charge that offer relief many clients — and
some attorneys - don’t know is available.

These clients are trying to deal with a
three-headed monster: First, their back
taxes are overwhelming them financially.
Second, they face the nearly unlimited
power of the government acting as a col-
lection agency. Finally, both the public and
certain attorneys have misconceptions
about the remedy that can come from dis-
charging income taxes as unsecured debt.

The solution is applying the bankruptcy
and tax codes properly to the many people
who qualify for this relief. The answer to
the question, “Are income taxes discharge-
able in bankruptcy?” is yes, but only under
certain limited conditions. This article will
cover applicable laws a practitioner can use
to gain relief for clients and give them a
new sense of hope and a fresh start to build
an estate.

PROBLEMS

It is “just understood” that you cannot
discharge income taxes is bankruptcy.
Owing income taxes is the worst kind of
debt because, if you can’t pay the taxes,
you will always owe the money. You can
kiss financial security good-bye. You may
never have an estate or a home of your own
and you may lose the money you earn
before you receive it.

The authority of the state and federal
tax entities allows their agents to sell a
home or garnish a large portion of a pay
check. Collection of income taxes takes
place without the adjudication of judg-
ment. You may have to go into hiding to be
able to provide a living for your family if
| you owe the government. The power of the

By Rex B. Bushman

REX B. BUSHMAN is the owner of the law
firm, Rex B. Bushman, P.C. He graduated
Sfrom UNLV in 1975 in business adminis-
tration with an accounting major and
obtained a juris doctorate degree from the
J. Reuben Clark Law School at Brigham
Young University, in 1978. Rex has applied
to become a member of the Tennessee
State Bar on reciprocity due to his musical
interests and country releases under the
assumed name of Rex Roberts.

state may be more than the taxpayer can
withstand.

Income taxes are initially an unsecured
debt. Why, then, is there no relief provided a
taxpayer that comes upon the inability to
make ends meet? It is the fact that taxes are
owned to government that allows their initial
stigma. Taxes take a priority for payment in
the taxpayer’s mind as though non-dis-
chargeable. This is accomplished by the
filing of a lien with the power of judgement
in the county of residence, which only the
government has the right to levy.

But the debt arises solely from the finan-
cial information of the taxpayer. The tax
codes enforce against the taxpayer what oth-
erwise would be fifth-amendment rights
against self incrimination. If you do not file

your return, the IRS may file one for you.
The state may estimate the tax you owe
from total lack of information and levy
upon your assets whether proof exists that
you were even a resident during the tax
period.

Income taxes may be priority debt in
bankruptcy and the bankruptcy trustee will
pay them ahead of secured and unsecured
creditors of the estate. The classification or
status of priority debts is statutory and
enables the government to be paid ahead of
other creditors. Thus, all available non-
exempt assets of the estate may be
liquidated to pay administration debts
including the government first.

The government’s position of interest
seems secure. The debtor may not ask his
bankruptcy attorney to discharge his
income taxes along with his other debt,
because he thinks he cannot do that. In
addition, tax counsel may try a remedy for
the taxpayer to pay payments on the bal-
ance owing with interest and penalties
accruing in an offer and compromise for
resolution of the balance owed.

AVAILABLE RELIEF

What if some kind of tax relief was
available? Can you imagine the estate of a
taxpayer becoming financially solvent
again? He becomes able once again (o sup-
port his family without threat of loss of
income or equity. Gone is the dilemma of
accruing interest and penalties more than
the negotiated monthly payment of all dis-
posable income on the balance due. The
relief offers return of income and ability to
accumulate an estate.

This kind of remedy could provide
more heart-felt joy to a client than any
alternate financial success available. An
opportunity to return to the American
dream. The prospect of again becoming
financially viable. Wouldn’t it be great to
travel to work, knowing the money you
earn is now yours? The plans for the future
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again become meaningful.

It was easy to recognize the potential
that discharging income taxes can rehabili-
tate the estates of taxpayers who would
otherwise never again experience financial
security. With the burden of penalties and
interest many taxpayers fall further behind
and will never be able to pay what is owed.
The fact is that lesser-known statutes of the
Internal Revenue Code and the Bankruptcy
Code do allow discharge of income taxes
as unsecured debt. The remedy is possible
and the relief is available. The guidelines
offered (o the taxpayer are narrow and must
be applied carefully, according to law.

With the use of applicable statutes, my
treatment of income taxes as a priority, only,
has taken on a new perspective. Some taxes
are priority, some are secured debt, and
some are unsecured dischargeable debt.

Initially there are a few guidelines to
apply to the client’s factual setting to deci-
pher whether the outstanding income taxes
are dischargeable at a given point in time.
With proper tax planning, a substantial
amount of income taxes, if not all that are
owing, will qualify for discharge at some
point. The rules of law are fairly simple to
learn, but the details get a little tricky.

OBTAIN RELIEF
First, an income tax return must be filed
| with the taxing authority.! The IRS may
prepare a return for the taxpayer with
information submitted by an employer, but
such a return will not suffice to qualify the
taxpayer for discharge of taxes. The state
may go so far as to estimate the tax owing
without foundation, and even levy for col-
lection of the estimated amount.

The taxpayer should initiate, help prepare
and sign his own return, whether it is pre-
pared by professionals or otherwise. A copy
should be made for the taxpayer’s files
along with certified mailing for proof of
service. These steps should avoid the prob-
lem of tax entities stating the return cannot
be found and consequently was not filed.

Second, if the income tax return is filed
timely, there must be at least three years
from the filing date to the date of the bank-
ruptcy petition.” Timely filing of a return is
from January Ist to April 15th for the pre-
vious tax year. If the taxpayer obtains an
extension period, the return will still be
considered timely if filed within the exten-
sion period. If it is filed after April 15
without extension, or after the end of the

extension period, it is untimely.?

Third, if the return is filed late, there
should be more than two years from the filing
of the return to the date of the petition.* This
rule offers the taxpayer a good opportunity
for successful tax discharge. Many taxpayers
have not filed returns and will find that they
may qualify for the discharge of their
income taxes after two years of their con-
certed effort to prepare and file late returns.

The filing of a return on April 16th for
the previous tax year will be considered a
late return for the purpose of discharge in
bankruptcy filing. This shorter statute of
limitation may benefit the taxpayer by quali-
fying income taxes sooner for discharge in
bankruptcy.

“With proper tax planning, a
substantial amount of income taxes,
if not all that are owing, will qualify

Sor discharge at some point.”

Fourth, if there is an assessment by the
taxing authority, by audit or self-assessment,
i.e., an amended return, the taxpayer should
allow 240 days before filing a bankruptcy
petition to allow for collection of the assess-
ment.’ This rule gives the tax authority the
opportunity to collect newly determined
taxes owing before a discharge benefit by
filing bankruptcy.

Where an initial return does not disclose all
of the income of the taxpayer, an amended
return may remedy the problem. To get
effective relief the taxpayer will want discharge
on all taxes that can be assessed against the
taxpayer. The IRS may audit a return during
a bankruptcy if income is not declared. The
undeclared income will not be discharge-
able, so it is in the taxpayer’s best interest to
make full disclosure on the initial return.

Fifth, a fraudulent return, willfully evad-
ing taxes, is not dischargeable.® Such a
return should, however, be amended and
may qualify for discharge in the future. If
the taxpayer wishes to obtain the opportu-
nity to discharge taxes he must comply with
all requirements of the law. One of the
requirements is good faith in disclosure.

The foregoing rules will apply to both
federal and state taxing authorities. Taxes

may be submitted for discharge as unse-
cured debt in Chapter 7, Chapter 11 and
Chapter 13 forms. The Chapter 7 filing may
allow total abatement, whereas Chapters
11 and 13 filings may allow a percentage
of the unsecured debt to be discharged.

Taxes that do not qualify for discharge
at the time of filing bankruptcy may right-
fully be considered priority taxes, and
non-dischargeable.

CONSIDERATIONS

Payroll taxes are partially included in
the foregoing provisions.” The employee’s
share of that declaration is not discharge-
able due to its status as a trust account. The
employer’s contribution is dischargeable.
All of the fears for nondischargeability do
apply to the employee’s contribution to the
payroll tax debt. Penalties, interest and
high priority for collection bode extreme
caution to the individual that allows him-
self to become liable for the trust account
of his company’s payroll taxes. The
employer’s contribution to payroll taxes,
however, is dischargeable as unsecured
debt; and may reduce the overall obligation
considerably.®

Complications arise in obtaining the
desired relief where the taxing entity has
placed a lien upon the real and personal
property of the estate of the debtor. A tax
lien must be filed in the county of the tax-
payer’s residence to be effective. Another
problem occurs if the debtor has substan-
tial equity in his estate available as
security. This is a typical bankruptcy
dilemma which often keeps debtors from
discharging their debts without losing their
equity interests,

If a taxpayer cannot pay his income
taxes, often the status of his estate will
allow a complete discharge without loss of
anything except credit and attorney fees.
For instance, if a taxpayer has no security
upon which the taxing authority may place
a lien, then the lien amount will be dis-
charged as unsecured debt in a Chapter 7
bankruptcy.® There is no priority status for
income taxes where the assessment date
has passed applicable statutes of limita-
tions and the lien is unsecured.

The amount or value of income taxes
equal to that of the assets set forth in the
Chapter 7 petition will not receive discharge
of the equal value of taxes in spite of any
exempt status of the assets in bankruptcy.
The value of the exempted assets secures
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the taxing authorities’ lien prior to the
bankruptcy to that amount.'

The next question may be what the
value of the equity of the taxpayer really is.
If the tax entity wants further proof than is
designated in the bankruptcy petition, this
could be a question for resolution in court.
It may be more likely that, with a proffer
of value, the IRS agent will determine a
conservative estimate of the debtor’s equity
and the taxing entity’s lien will survive as
secured to that extent only. The tax lien
cannot be effective against security that
does not exist and will be released and dis-
charged to the extent it is unsecured."

The tax entity does not normally know
what equity of the taxpayer is available to
secure its lien when it is levied against the
taxpayer. The lien simply designates the
gross income taxes owed. For that reason it
is routine to have the lien partly or fully
released based upon the actual facts of the
debtor’s estate once they come to light.

The taxing authorities have the power to
audit a return during the interim of the

bankruptcy.”? If assessment occurs, the
statute of limitation for discharge will then
increase a new 240-day waiting period. The
debtor, however, is attempting relief in bank-
ruptcy afforded only once in six years for
Chapter 7. Since a new assessment will not
then be dischargeable, the remedy for this
situation may be a good faith declaration in
the original return, as the taxes initially
declared will receive discharge if they other-
wise qualify and will avoid the need for the
IRS to audit at a bad time.

CONCLUSION

Upon occasion, I have interviews with
clients having income tax problems that
have also been through bankruptcy where
they may have qualified for discharge of
some or all of their taxes if they had been
characterized as unsecured debt. There are
several reasons for this, but most have to do
with misconceptions about the law held by
the public and sometimes by attorneys.

Adequate planning can afford real relief
for the taxpayer that has more taxes than he

can pay. But the taxpayer may not find the
legal expertise necessary for the abatement
of taxes by seeking out bankruptcy counsel
or tax counsel only. The taxpayer that is
aware that this process is allowed in law
must seek out counsel that can provide the
appropriate remedy and administer relief.
There is no greater benefit to provide a
client with saving his future from financial
insecurity brought about by the temporary
or untimely inability to pay income taxes.

ISection 523(a)(1)(B)(I), Bankruptcy Code.
2Section 523(a)(7)(B), Bankruptcy Code.
3Section 523(a)(1)(B)(i), Bankruptcy Code.
4Section 523 (2)(1)(B)().

SSection 523 (a)(1)(A) and Section 507(a)(7)(ii), Bankruptcy
Code.

6Section 523(a)(1)(C), Bankruptcy Code.

7Section 523(a)(1) and Section 507(a)(7)(A), Bankruptcy
Code.

8Section 523(a)(1)(A), Bankruptcy Code.

9Section 502(b)(3) and Section 506(a), Bankruptcy Code.
10Section 6321 and Section 6334(e), Internal Revenue Code.
Hgection 502(b)(3) and Section 506(a), Bankruptcy Code.
125ection 362(b) Bankruptcy Code.

and

Todd D. Wakefield

Abigail Wright

are pleased to announce the formation of

WAKEFIELD
&WRIGHT

A Utah Limited Liability Company

Risk Management, Transactions and Litigation
for Utah’s Sports, Recreation and Fitness Industries
as well as Real Estate and Development

Intermountain Center Voice:
2029 Sidewinder Dr. 801.649.6251
Suite 302 Fax:
PO. Box 682186 801.649-6271
Park City, Utah E-mail:
84068-2186 sportlaw@parkcityus.com
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Can you get ALL of these,
tailored to your law firm, from
ONE insurance company?

Lawyers’ Professional Liability Coverage
Employment Practices Coverage for Law Firms
Employee Dishonesty Coverage for Law Firms

Nonprofit Director and Officer Coverage for Lawyers

Public Officials’ Coverage for Lawyers

YES.

Introducing Coregis’ New
Customized Practice Coverage™

Easy, one-stop shopping for multiple coverages
designed solely for law firms, at lower,
risk-related rates. From Coregis Insurance Company,
a leader insuring lawyers for 25 years.

For more information, contact:

1111 E. Brickyard Road * Suite 202 « Salt Lake City, UT 84106 C U Rﬁli

1-888-466-0805 * 801-466-0805 » Fax: 801-466-2633 Custom Insurance Programs




Welfare Reform Act:

Finding Your Way Through the Construction Zone | |

By Karma Dixon and Renee Jimenez

KARMA DIXON has served as Section Chief
for the Northern area of the State in the
Child and Family Support Division of the
Attorney General’s Office for the past three
Years. Since graduation from the University
of Utah College of Law in 1980, she has
become a veteran at negotiating the potholes
and speed traps of family law.

RENEE M. JIMENEZ, Assistant Attorney
General, is the Section Chief for the Salt
Lake office of the Child and Family Support
Division within the Utah State Attorney Gen-
eral’s Office. She has held that position since
April 1994 and prior to that time she prac-
tice full-time in that Division representing
the Office of Recovery Services. Ms. Jimenez
received both her J.D. Degree (1991) and
her B.S. Degree (1988) in Behavioral Sci-
ence and Health from the University of Utah.
Ms. Jimenez is active in the Utah State Bar
and currently serves as a member of the
Family Law Executive Committee and was
appointed by the Utah Supreme Court in
November 1996 to serve a three year term as
an alternate panel member on the Ethics and
Discipline Committee. Ms. Jimenez also
serves as a member of the Board of Trustees
Jor Legal Aid Society of Salt Lake and volun-
teers her time with various organizations
within Utah’s Hispanic community.

Most of you probably thought that
the most significant reconstruc-
tion you would see in the next few years is
the reconstruction of I-15. However, in the
past year another reconstruction was taking

place at a national and state level that will
also require some major changes in our

lives: welfare reform. The Welfare Reform
Act (“Act”) on a national level mandated
changes in the State law, or Utah would face
the possibility of funding being withheld
from the block grant given to the State for
Aid to Families with Dependent Children.
Through this article we will provide a basic

road map to help you through the construc-
tion zone and potholes of the new
legislation. We hope to familiarize you
with both the new areas of law and the
changes the Act made to existing law.
Buckle your seat belt!
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License Revocation:

Unauthorized | One of the most
Vehicles will Swe‘ipmgf trgquge;
ments o e Ac

be Towed ?t mandated each state
the Owner’s to have programs for
Expense the revocation of

occupational, recre-
ational and driver’s licenses for the failure
to pay child support. Utah Code Ann. §78-
32-17, Noncompliance with Child Support
Order, has been amended to include “A
court may, in addition to other available
sanctions, withhold, suspend or restrict the
use of driver’s licenses, professional and
occupational licenses, and recreational
licenses and impose conditions for rein-
statement. . . .” This sanction may be made
to persons who: (1) make no payment on a
current child support obligation for 60
days; OR (2) fail to comply with a prior
payment schedule to repay arrearages; OR
(3) deny contact between a noncustodial
parent and a child for 60 days; OR (4) fail
to comply with a subpoena or order relat-
ing to a child support proceeding. This
sanction is not available in circumstances
in which there is a stay regarding enforce-
ment of the support or visitation order.

In order to effectuate the license revoca-
tion provision, each agency with authority
to license is now required to include the
social security number of the applicant,
which information will be available to the
Office of Recovery Services (“ORS”) or
another state.

Reduced
Speed

Centralized New
Hire Registry: The
Act also requires each
state to have a Cen-
tralized New Hire
Registry. Utah’s pro-

Ahead vision is found at
\ — —“ Utah Code Ann

§35A-11-101 through 108 and requires
that the newly created Department of
Workforce Services maintain the registry.
The registry database is established for the
purpose of receiving and maintaining
information on newly hired or rehired
employees. The Act requires that employ-
ers report to the registry the name, address,
social security number of each new
employee, and the employer’s name,
address and federal tax identification num-
ber. The standard period for reporting will
be within 20 day of the date of hire or
rehire of the employee. The information

will be shared with support enforcement
agencies and thus is intended to allow for
the rapid enforcement of support orders.

For large employers, if approved by ORS,
the employer may send the information on a
semimonthly basis. For employers who have
employees in two or more states, the infor-
mation need only be sent through one state.
That information will then be accessible by
the other states through the National Direc-
tory of New Hires.

Employers who fail to comply with the
reporting provisions of the act shall be sub-
ject to a fine of $25.00 for each failure to
report or $500.00 if the failure to report is
intentional and the employer and employee
agree to not provide the information or to
provide false information. These penalties
may be determined administratively.

“One of the most sweeping
requirements of the Act mandated
each state to have programs for
the revocation of occupational,
recreational and driver’s license for
the failure to pay child support.”

Financial Institutions
Reporting Require-
ment: Financial
institutions are now
required each quarter to
provide to ORS the

V name, record address,

;_/ social security number,

other taxpayer identification number or other
identifying information for each obligor who
maintains an account at the institution and
owes past support. See Utah Code Ann.
§62A-11-304.5. A data match system will be
developed, and when the financial institution
receives from ORS a notice of lien, said
institution is required to encumber or surren-
der the assets of the obligor.

1 N Definitions: The defin-

itions which previously

were found as part of
N

(IR EALI A5
Dangerous
Curve

the Uniform Civil Lia-
bility for Support Act
found in Title 78 Sec-
tion 45, are now listed
in the section listing the

powers of ORS in Title 62A Section 11.
The use of the term “earnings” has been
replaced with the term “income” and has
been expanded to specifically include
bonus pay, allowances, contract payment,
severance pay, sick pay and incentive pay.
Modification of Sup-
port Orders: The
necessary elements
for the modification of
child support orders
was dramatically
impacted in the Act. See Utah Code Ann.
§62A-11-320.5. If a case is reviewed by
ORS for modification after three years, a
substantial change in circumstances is not
required. If ORS receives a request for
review from the parent or legal guardian of
the child OR there is an assignment of sup-
port rights and ORS determines that a
review is appropriate, ORS will conduct a
review. If that information shows a differ-
ence of 10% or more between the amount
of the present order and the amount that
would be required under the child support
guidelines and the change is not temporary,
ORS shall adjust the amount of an admin-
istrative order or file a petition to modify
for a court order.

The parent who requests such a review
is required to provide notice of the request
to the other parent within five days of the
request. In administrative proceedings, the
parties will have 30 days to respond to the
notice of adjustment.

In cases within the three year cycle,
ORS may now modify if there has been a
substantial change of circumstances. See
Utah Code Ann. §62A-11-320.6. The statute
specifies six circumstances as a substantial
change: (i) material changes in custody; (ii)
material changes in the relative wealth or
assets of the parties; (iii) material changes
of 30% or more in the income of a parent;
(iv) material changes in the ability of a par-
ent to earn; (v) material changes in the
medical needs of the child; and (vi) mater-
ial changes in the legal responsibilities of
either parent for the support of others.

ORS is then to determine whether it is
in the best interests of the child, whether a
substantial change has occurred and whether
the change resulted in a difference of 15%
or more between the amount of child sup-
port ordered and the amount that would be
required under the child support guidelines.

If a party asserts that a modification is
appropriate because that person now has

YIELD
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responsibility for the support of others, that
does not mean that credit will be given for
stepchildren.The Uniform Civil Liability
for Support Act at §78-45-7.2(5) still only
allows consideration of natural or adoptive
children for purposes of credit.

7~ s\ Income Withholding:
NO Another vital part of
U-TURN

Utah’s child support
enforcement program,
the Income Withhold-
ing statute, underwent
construction changes.
Utah Code Ann.
§62A-11-410 et seq. now provides that all
support orders issued or modified after
July 1997 although subject to withholding,
are not subject to the current $7.00 check
processing fee charged by ORS. Further,
for cases that are being serviced by the
ORS (IV-D cases) that include orders that
were issued or modified after October 13,
1990, the order is subject to immediate
income withholding. Essentially this means
that every support order entered after this
date is subject to income withholding with-
out the showing of a delinquency.

An order issued or modified after Octo-

ber 13, 1990 is however exempted from
withholding if there is a finding on the
record of good cause or there is a written
agreement for an alternative payment
arrangement. Note that the exemption lan-
guage must be included in the order. If there
is an exemption in the order, income with-
holding may be implemented upon (i) a
delinquency, (ii) the obligor’s request, (iii)
one of the parties to the written agreement
requests withholding or (iv) if good cause
was a factor, a determination that the good
cause no longer exists.

For IV-D cases that include a support
order that was issued prior to October 13,
1990 and not otherwise modified, income
withholding is applicable if a delinquency
has occurred and the obligor and payor are
notified of the income withholding. An
obligor may contest the withholding only on
the grounds of a mistake of fact and the
decision to implement withholding may be
appealed to the District Court.

Utah Code Ann. §62A-11-501 et seq.
addresses income withholding for cases
where neither the obligee nor obligor are
receiving services from ORS. Implementa-
tion of income withholding in a Non IV-D

800-523-9345 (Idaho)

administered nationally by Poe & Brown, Inc.

To You, It’s An Office,
To Some Clients,
It’s A Gold Mine.

There are clients just waiting to sue you for making the slightest mistake. That's
why you need legal liability insurance that’s strong enough to protect and
defend you. The Lawyer’s Protector Plan®. Nearly 50,000 lawyers

count on it to keep the gavel from coming down on them.

LAWYER'S
PROTECTOR
PLAN®

State Administrator Sedgwick James of Idaho, Inc.
800-635-6821 (Utah)

The Lawyer’s Protector Plan® is underwritten b¥ Continental Casualty Company, one of the CNA Insurance Companies, and

he Lawyer’s Protector Plan is a registered trademark of Poe & Brown, Inc.,
 Tampa, Florida 33601, CNA is a registered service mark of the CNA Financial Corporation, CNA Plaza, Chicago, Illinois 60685 CNA
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order issued or modified after January 1,
1994, follows the same procedural steps as
a IV-D order that is issued or modified
after October 13, 1990. Commencing July
1, 1997 however, implementation of
income withholding for a Non IV-D sup-
port order is commenced upon the request
of the obligee or obligor. If a request is
made, the court shall start withholding by
ordering the clerk of the court or the
requesting party to provide to the payor a
notice of income withholding and to pro-

‘vide to ORS a copy of the notice and a

copy of the support order.

If at the time the order is issued or modi-
fied neither party request withholding, the
order shall contain a provision that with-
holding may be implemented by either the
obligee or obligor applying for IV-D ser-
vices or by filing an ex parte motion with
the district court requesting income with-
holding or representing that a delinquency
has occurred. If the court grants the
motion, either the clerk of the court or the
requesting party shall send a notice of
income withholding to the obligor and the

payor. The obligor may file an objection to
the order based on the grounds of a mis-
take of fact but the objection must be filed
4 N\ Assignment to and
ONE WAY Powers of ORS: If
your client has or is
TRAFFIC ilies with Dependent
Children (“AFDC”) it
# is required that ORS
of support rights. The assignment is effec-
tive for support that has accrued prior to
the assignment and for support that accrues
ates some time limits as to how long the
assignment is effective after the recipient
terminates the receipt of AFDC. Under
ment for unpaid prior support terminates
on and after the date the recipient stops
receiving AFDC if the unpaid prior support
tember 30, 2000 if the assignment was
taken between October 1, 1997 and October
1, 2000. If the assignment was taken after
the unpaid prior support terminates on the
date the recipient stops receiving AFDC.
The Act also expanded ORS’s powers to

within 20 days of the order.

receiving Aid to Fam-
— obtain an assignment
during the receipt of AFDC. The Act cre-
Utah Code Ann. §35A-8-108, the assign-
amount is not collected by ORS by Sep-
October 1, 2000 then the assignment for
establish, modify and enforce support
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orders. Utah Code Ann. §62A-11-107
specifies that ORS may seck an order that
requires an unpaying but physically able
support obligor to participate in work
activities. Further, Utah Code Ann. §62A-
11-304.1 allows ORS, without obtaining a
court order or commencing an adjudicative
proceeding, to (i) require genetic testing,
(i1) subpoena financial and/or locate infor-
mation from public utilities, cable
companies, financial institutions and public
and private employers and (iii) access
information stored in state and local gov-
ernment databases including marriage and
birth records, tax records, property records,
license records, wage-employment security
records, motor vehicle information and
corrections records.

SPEED LIMIT

Paternity: The Act
did have an impact on
the establishment of
paternity in that there
are changes to the
area of genetic test-

MPH ing, assessment of

~— costs, the presumption

of paternity and the admission of evidence.

In a paternity action, genetic tests may
be ordered by the court on its own initia-
tive or any party to the action may request
the genetic tests. Pursuant to Utah Code
Ann. §78-45a-1 et seq. the request must be
supported by a sworn statement either (i)
alleging paternity and stating facts that
show the possibility of sexual contact or
(ii) denying paternity and stating facts that
show the nonexistence of sexual contact.

The party responsible for payment of
the costs for genetic tests depends upon
who requested the tests. If ORS requests
the genetic test then ORS pays the cost but
is able to recoup the costs from the alleged
father if paternity is established. If the
courf requests the tests, then the mother and
alleged father share the cost and if either
the mother or the father request the tests,
the requestor pays the cost but may recoup
their cost from the challenger of paternity
Or nonpaternity if the test results are con-
trary to the position of the challenger.

As to the presumption of paternity, an
alleged father is presumed to be the father
of a child if the genetic test result in a
Paternity index of at least 150. The pre-
sumption of paternity is rebutted only by a
second test that results in an exclusion. The
second test may be requested within 15
days following the results of the first test

being sent to the parties. It should be noted
that if a second test is requested it must be
paid for in advance by the requestor.

The genetic test results are admissible as
evidence of paternity without the presentation
of foundation or other proof of authenticity
if the tests (i) are of a type accepted as reli-
able by a Department of Health and Human
Services designated accreditation body and
(ii) they are performed by a laboratory that
is approved by an accreditation body and
(iii) there is not an objection submitted
within 15 days of the results being sent to
the parties. If genetic expert testimony is
needed, it may be presented in affidavit form
unless a party objects within 15 days of the
results being sent.

(ananren )

PROCEED
WITH

Now that reconstruc-
tion of the public
assistance programs
has begun, we must be
on alert to the many
changes in the way we

CAU.”ON have previously con-
;/ ducted our business.

The Welfare Reform Act pertaining to child
support issues in Utah was 86 pages long.
We hope this information is helpful, but
everyone should review the laws they have
relied on for years to see if there are other
changes. Good luck, and drive carefully.

PRIVATE CARE MANAGEMENT
& CONSULTATION SERVICES

for older, demented, and disabled adults
in Salt Lake City, Provo & surrounding areas

We Specialize in ElderCARE . . .
e Assess/manage any/all aspects of eldercare
(health/personal/social/safety issues
e Assess ability to live independently
» Evaluation mental/physical capacity
e Guardianship Services
. . . 50 you can Focus on ElderLAW

Lois M. Brandriet, PhD, RN, CS
Nurse Gerontologist
(801) 756-2800
(800) 600-1385
(801) 756-6262 (fax)

eldercare@itsnet.com
http://www.itsnet.com/~eldercare
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CORPORATION KITS
FOR

UTAH

COMPLETE OUTFIT

$56.95

Pre-printed By-Laws, minutes & resolutions, printed stock
certificates & full page stubs, transfer ledger, corporate seal
w/pouch, binder & slipcase, index tabs & tax forms for EIN & §
Corporation.

Complete kit w/o pre-printed By-Laws & minutes, 50 shta bond paper.

$53.95

$4.00 additional S & H per kit (UPS Ground).
Next day delivery available on request.

Kit w/o seal $44.95 plus S& H

OTHER PRODUCTS

* NON-PROFIT OUTFIT $59.95
* LTD. LIABILITY CO. OUTFIT $59.95
« LTD. PARTNERSHIP OUTFIT $59.95
* FAMILY LTD. PART. OUTFIT $59.95
* SEAL W/POUCH (CORP., NOT) $25.00
* STOCK CERTS & STUBS (20)  $25.00

OTHER SERVICES

WILL & TRUST STATIONERY

kk

INDEX TABS & CLOSING SETS

LR 2

REGISTERED AGENCY SERVICE
FOR

THE STATE OF MONTANA

k% &

CALL FOR INFO

3

ORDER TOLL FREE !

PHONE 1-800-874-6570
FAX 1-800-874-6568
ORDERS IN BY 2 PM MT SHIPPED SAME DAY

WE WILL BILL YOU WITH YOUR ORDER.
SATISFACTION GUARANTEED.

CORPORATION OUTFITS REQUIRE THE FOLLOWING
INFORMATION:
Exact name of the corporation, state & year of incorporation, total shares of
stock authorized with par value (or no par), preferred shares, complele or w/o
By-Laws

NO CHARGE FOR STANDARD CLAUSES WITH KIT PURCHASE.
SPECIAL CLAUSES AND MULTIPLE CLASSES OF STOCK EXTRA CHARGE.

" CORP-KIT NORTHWEST, INC.
413 E. SECOND SOUTH
BRIGHAM CITY, UT 84302

SERVING THE NORTHWEST




Discipline Corner

RESIGNATION PENDING DISCIPLINE

On April 2, 1997, the Utah Supreme
Court entered an Order Accepting the Peti-
tion of Richard S. Landerman for
Resignation Pending Discipline. Under the
terms of the Order, Richard S. Landerman
(“Landerman”) was enjoined from holding
himself out as an attorney at law or provid-
ing legal services for a minimum period of
five years and until such time as he is read-
mitted to the Bar.

On November 30, 1990, Landerman
was convicted of Conspiracy in violation
of 18 U.S.C. §371, Assisting in the Prepa-
ration of a False Tax Return in violation of
26 U.S.C. §7206(2) and Filing a False Tax
Return in violation of 26 U.S.C. §7206(1).
As a result of his conviction, Landerman
was sentenced to two years imprisonment
and five years probation. Landerman was
placed on interim suspension by the Court
on February 13, 1992. Pursuant to Rule 25,
Rules of Lawyers Discipline and Disabil-
ity, Landerman receives credit from the
date of his interim suspension and is eligi-
ble to apply to the Bar for readmission.

INTERIM SUSPENSION
On April 15, 1997, the Hon. Timothy
Hansen entered an Order Imposing Interim
Suspension suspending Loren D. Israelson

STATE BAR NEWS

(“Israelson”) from the practice of law pend-
ing the outcome of an attorney discipline
action arising out of Israelson’s conviction
for Conspiracy to Defraud the United States
on October 11, 1996.

SUSPENSION

On March 31, 1997, the Honorable Glen
R. Dawson entered an Order of Discipline
by Consent suspending Phillip D. Judd from
the practice of law, the suspension to be held
in abeyance and Judd placed on a term of
supervised probation for a period of two
years. Judd was also ordered to attend Ethics
School and to make restitution. The disci-
pline is being imposed for violations of Rule
1.2 (Scope of Representation), 1.3 (Dili-
gence), 1.4 (Communication), 1.5 (Fees),
and 3.2 (Expediting Litigation) of the Rules
of Professional Conduct.

The attorney discipline case arose from
Judd’s failure to act with reasonable dili-
gence and promptness in representing his
clients, his failure to keep his clients reason-
ably informed about the status of their
matters, and his failure to promptly comply
with his client’s reasonable requests for
information.

Mitigating circumstances included Judd’s
lack of a dishonest or selfish motive in his
dealings with clients, Judd’s good faith
effort to make restitution and to rectify the
consequences of the misconduct involved,
and Judd’s cooperative attitude toward

the disciplinary proceedings since Decem-
ber 1996. Aggravating circumstances
include Judd’s prior record of discipline, a
pattern of professional misconduct, the fact
that there were multiple offenses, and
Judd’s substantial experience in the prac-
tice of law.

ADMONITION

On March 12, 1997, an attorney was
admonished by the Chair of the Ethics and
Discipline Committee of the Utah State
Bar for violating Rule 1.15 (Safekeeping
Property), for negligently handling client
funds resulting in temporary loss of the
funds to the client. In April, 1996, the
respondent received a $500 retainer from a
client and, pursuant to an office practice
followed by other attorneys in the
respondent’s law firm, left cash funds unat-
tended on the desk of his law firm’s
bookkeeper without delivering the funds
directly to the bookkeeper for deposit. The
funds were taken by person(s) unknown
and lost to the client.

In mitigation, the attorney had no prior
record of discipline, voluntarily made resti-
tution to the clients, was fully cooperative
with the OAD’s investigation, and
expressed remorse for the mishandling of
client funds. The attorney will attend the
Utah State Bar’s Ethics School.

NOTICE

Consumer Assistance Hotline Position

The Utah State Bar is secking applica-
tions to fill a position which will staff a
newly-created Consumer Assistance Hot-
line. The telephone hotline will assist
clients in communicating with their partic-
ular attorneys and will respond to requests,
inquiries and less serious complaints
involving fee disputes, ethical concerns,
pro bono projects, and the client security
fund. The hotline will (1) provide clients
with an outlet and/or solution for problems
with their attorneys; (2) improve the cur-
rent disciplinary system by resolving less
serious complaints more quickly without
the involvement of the Office of Attorney

Discipline; (3) save time and effort of attor-
neys in responding to these less serious
complaints; (4) provide assistance to attor-
neys having difficulty communicating with
their clients. The hotline is patterned after
similar programs in other states which have
seen successes in facilitating communica-
tions between attorneys and clients and
resolving disputes before they escalate into
disciplinary complaints.

The position requires a law degree, at
least five years of practice, and an active
Utah State Bar license. The position also
requires the ability to help clients identify
problems over the phone, focus on solutions

and resolve those concerns with attorneys.
The hotline may be staffed from an appli-
cant’s home, but the position is not
intended for someone otherwise engaging
in private practice or soliciting outside
legal work. The time required to perform
this work will take twenty hours per week.
Salary negotiable. Equal opportunity
employer. Submit resume to John C. Bald-
win, Executive Director, 645 South 200
East, Salt Lake City, UT 84111, by June
30, 1997.
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At its regular meeting held on April 25,
| 1997, the Board of Bar Commissioners
unanimously approved the formation of a
new section, the Solo, Small Firm and
Rural Practice Section. The new Section
was created to meet the unique needs of
solo, small firm and rural attorneys in
Utah. All lawyers practicing in firms of
five or fewer attorneys or in rural areas of
the state are urged to join and support the
new Section. Annual Section dues have
been set at $15. Interested attorneys can join
the Section by paying Section dues with
the 1997-1998 Bar licensing statement.
The Section intends on expanding on
the work and efforts of the Small Firm &
Solo Practitioners Committee, which was
created in June 1993 and which has now
been disbanded. The Section plans on
sponsoring CLE programs that will focus
directly on the interests of solo, small firm
and rural attorneys. CLE programs will be
offered at a discount to Section members
and the possibility of permitting attendance
at Section CLE programs by telephone is
being investigated. Other planned benefits
of Section membership include participa-

tion in a Section sponsored mentoring pro-
gram, a free listing in the “Practice
Emphasis Index” of The Intermountain
Commercial Record “Utah Professional
Directory,” discounts on advertising and
subscription rates to The Intermountain
Commercial Record publications (and possi-
bly other legal publications and services in
the future), and continued free access to the
“Solo and Small Firm Resource Library”
located at the Utah Law & Justice Center.
The Section will also continue to participate
in law school career fairs and will continue
to sponsor the popular “Going Solo Semi-
nar.” In addition, the Section plans on
looking into the feasibility of establishing a
computer “list serve” or “e-mail mailing
list” where Section members could pose
queries inviting responses from other Section
members. The Section may co-sponsor CLE
breakfasts or lunches in various communi-
ties in the state, perhaps in conjunction with
the various County Bar Associations, that
would increase the feeling of involvement
and professionalism in the State among solo
and small firm practitioners. The Section
may also sponsor a newsletter, or Bar Journal

New Solo, Small Firm and Rural Practice Section Created

column, focused on solo, small firm, and
rural practice issues. In general, it is hoped
that the benefits of membership in the Sec-
tion will far outweigh the modest cost of
joining.

Perhaps most importantly, the Section
plans on actively lobbying Bar leadership
on those issues directly affecting solo,
small firm, and rural attorneys so their
interests will not be overlooked. The cre-
ation of the Section allows for greater
involvement in the Bar by solo, small firm
and rural attorneys in a Bar Section that is
focused on their needs. The Section plans
on specifically allowing in its by-laws
attendance at Section leadership meetings
by telephone so rural attorneys can fully
participate in the leadership and direction
of the Section by dialing the Bar’s toll-free
number and without having to drive to Salt
Lake City. If you are a solo, small firm or
rural attorney, please consider joining the
new Solo, Small Firm and Rural Practice
Section at the time you pay your 1997-
1998 Bar licensing fees.

The 1997-98 licensing renewal forms
will be mailed during the first week of
June. Please note the return address on the
printed form. If you have not received
your form by June 15 contact the Bar
immediately.

License fees are due regardless of
whether you receive a form. The Client
Security Fund assessment must be paid
with your license fees. Payments received
without the Client Security Fund assess-
ment will not be processed.

License fees are due July 1, 1997. Pay-
ments will be accepted through July 31,
1997 without a late fee. A late fee of $50
will be assessed if your payment is not
received by 5:00 p.m., July 31, 1997. Pay-
ments received without the late fee will
not be processed until the late fee is paid.

If your license fees and other assess-
ments are not received by 5:00 p.m.,
August 29, 1997 you will be suspended
for non-payment of fees. A reinstatement
fee of $100 will be assessed to those who
have been suspended and wish to reinstate

1997-98 Licensing Forms

their license.

If you are aware of an attorney who
has moved and has not changed his or
her address with the Bar or if you have
not changed your address with the Bar,
please do so.now. Changes must be made
in writing and should be submitted to
Arnold Birrell. The fact you have moved
and not changed your address with the
Bar or notified another department of
the Bar either in writing or verbally will
not relieve you from late fees and/or
suspension.

| divided into four panels which hear all

Notice of Ethics
& Discipline
Committee
Vacancies

The Bar is seeking interested volun-
teers to fill ten vacancies on the Utah
State Bar Ethics & Discipline Committee.
The Ethics & Discipline Committee is

E

informal complaints charging unethical
or unprofessional conduct against mem-
bers of the Bar and determine whether or
not informal disciplinary action should
result from the complaint or whether a
formal complaint shall be filed in district
court against the respondent attorney.
Appointments to the Ethics & Discipline
Committee are made by the Utah
Supreme Court upon recommendations of
the Bar Commission. Please send resume
to John C. Baldwin, Utah State Bar, 645
South 200 East, Salt Lake City, UT
84111 no later than June 30, 1997.

June 1997




OPINION NO. 97-03
(Approved April 25,1997)

arbitration services?

OPINION NO. 97-04
(Approved April 25, 1997)

Issue: May an attorney engage in a
direct solicitation, by mail and for pecu-
niary gain, that advertises mediation and

Opinion: A solicitation that is limited to
alternative dispute resolution services is
not prohibited, provided that the solicita-
tion makes it clear to all parties that the
alternative dispute resolution services are
not legal services and that no attorney-
client relationship will be established.

Issue: May a law firm furnish lists of
clients’ names, addresses and telephone

Utah State Bar

Ethics Advisory Opinion Committee

numbers to securities brokers, financial
planners, insurance salesmen and other pro-
fessionals, without receiving prior
permission from the clients?

Opinion: Information given to an attor-
ney by his client, including the client’s
name, address and telephone number, is con-
fidential, and the attorney is prohibited from
disclosing such information under Rule 1.6
unless the client consents after consultation.

OPINION NO. 97-05
(Approved April 25, 1997)

Issue No. 1: Is it ethical for an attorney to
receive payment for legal services other than
in money?

Opinion: The Utah Rules of Professional
Conduct permit an attorney to accept pay-

ment for legal services in a form other than
money. All arrangements for payment of an
attorney’s fees, however, must comply with
the applicable provisions of the Utah Rules
of Professional Conduct concerning fees
and the attorney-client relationship.

Issue No. 2: 1s it ethical for an attorney
to barter legal services through a barter
exchange?

Opinion: Although an attorney’s barter-
ing of legal services through a barter
exchange is not prohibited per se by the
Utah Rules of Professional Conduct, such
bartering is unethical if the attorney’s con-
duct or the structure, terms, or conditions
of the attorney’s arrangement with the
barter exchange violate any of the Utah
Rules of Professional Conduct.

during 1997.

Quantity

Name

Ethics Opinions Available

The Ethics Advisory Opinion Committee of the Utah State Bar has compiled a
compendium of Utah ethics opinions that are now available to members of the Bar for the
cost of $10.00. Fifty seven opinions were approved by the Board of Bar Commissioners
between January 1, 1988 and April 25, 1997. For an additional $5.00 ($15.00 total) mem-
bers will be placed on a subscription list to receive new opinions as they become available

ETHICS OPINIONS ORDER FORM

Amount Remitted

Utah State Bar
Ethics Opinions

($10.00 each set)

Ethics Opinions/
Subscription list

($15.00)

Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, ATTN: Maud Thurman
645 South 200 East #310, Salt Lake City, Utah 84111.

Address

City

State Zip

Please allow 2-3 weeks for delivery.

NOTICE

The Office of Attorney Discipline,
Utah State Bar gratefully acknowledges
the pro bono efforts of Gregory Sanders
and Sidney Baucom, who served as
Trustees in a complex trusteeship of a law
practice where the practitioner disap-
peared. Mr. Sanders served as Trustee for
the practitioner’s criminal cases and Mr.
Baucom served as Trustee for the practi-
tioner’s civil cases. Both devoted
numerous hours to protecting clients of
the disappeared lawyer. I

NOTICE

The Legal Services Corporation (LSC)
announces the availability of competitive
grant funds to provide civil legal services
to eligible clients during calendar year
1998. In accordance with LSC’s multi-
year funding policy, the solicitation of
proposals will only be for specified ser-
vice area. The amount of funds and the
date and terms of their availability are not
yet known. Request for Proposals (RFP)
will be available on or about May 21,
1997. A RFP may be obtained from LSC
by calling (202) 336-8900. The Notice of
Intent to Compete is due July 1, 1997.
Grant Proposals must be received at LSC

by 5:00 p.m. EDT, July 2, 1997.
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The 15th Annual Bob Miller Memorial
Law Day Run was held on Saturday, May
3, 1997. The run started at the Red Butte
Arboretum and finished at the University
College of Law. Scott Chamberlain was the
overall men’s winner with a time of 16
minutes, 5 seconds over the 5K course. He
was followed by Kevin Murphy and Mark
Beilstein. Heidi Rust placed first among
the women with a time of 19 minutes, 57
seconds, followed by Julie Blanch and
Mailei Bucher. The top three finishers in
each division are listed below.

Snow, Christensen & Martineau’s Team
B of Connie Calo, Brittney Nelson, Adam
Price, David Watson, and Stephen Hill tied
for first place with the Christensen & Jensen
team of Jan McCosh, Dave Richards, Nate
Alder, Laurel Alder and Bill Hansen in the
team competition. Tammy Covey, Jenifer
Hulme, Kenneth Cauron, Lon Jenkins and
Parks Mangelson, making up the LeBoeuf,

Lamb, Greene & Macrae team, placed sec-
ond, followed by the Winder & Haslam crew
of Margaret Olson, Christie Babilis, Don
Winder, Craig Ulibarri, and Lincoln Hobbs.

Attorney (under 40) — Men
1. Lincoln Hobbs

2. Robert Keller

3. Mark Hindley

Attorney (over 40) — Men
1. Scott Mercer
2. Doug Griffith
3. Jeftrey Appel

Law Student — Men
1. Paul Oestreich

Law Faculty - Men
1. Reyes Aguilar

2. Boyd Dyer

3. Bob Adler

1997 Bob Miller Memorial Law Day Run Results

Law Enforcement — Men
1. Fred Ross

2. Robert Mitchell

3. Robert Stevens

Legal Secretary/Personnel — Men
1. Dan Platt
2. Gus Bernardo

Attorney (under 40) — Women
1. Christie Babilis
2. Margaret Olson

Law Student —- Women
1. Dana Lee
2. Karen Karevaar

Legal Secretary/Personnel —- Women
1. Mary Jill Roth

2. Kismet Rasmussen

3. Jan McCosh’

The Bar Commission has voted to direct
a contribution to the Scott M. Matheson
Courthouse of up to $250,000 from current
funds to be used exclusively to provide for
a dedicated attorneys’ conference room and
to furnish attorney-client interview rooms.
Our estimates indicate that it would cost
between $75,000-90,000 for the atiorneys’
conference area, with the remainder of the
funds used to furnish up to 70 of the inter-
view rooms. The Commission believes that
this contribution is an appropriate use of
the Bar’s funds because it will improve use
of the building for lawyers and the public
and will provide an environment where
services may be more efficiently, safely
and effectively performed. To augment the
confribution, benefactors in the local busi-
ness community have committed to match,
dollar per dollar, any contribution made by
the Bar, thereby doubling the funds
- received to furnish and improve the ser-
vices and amenities.

The Bar Commission understands that
there are members of the Bar who may dis-
agree with Bar resources being used to
fund the project. Although the contribution
comes from current funds, the Commission

has voted to provide those who would

Notice of Contribution to
Scott M. Matheson Courthouse

choose not to participate in making the con-
tribution with a credit against the 1997-98
licensing fees. This proposed credit would
be $50.00 for active members over three
years of practice, $30.00 for active members
under three years of practice, and $10.00 for
all inactive members. Each credit requested
would accordingly reduce the total amount
contributed by the Bar and diminish the
available matching funds.

If you choose not to participate in the
contribution, please notify the Bar Licensing
Department by sending the card, previously
mailed to all Bar members, with your licens-
ing form and the balance of your licensing
fees, voluntary membership dues, and other
contributions. In order to receive the credit,
the Bar must receive your notice by 5:00
p-m., Thursday, July 31, 1997,

Host Families
Needed!

The Council for Educational Travel is
in need of host families for students of
different countries with one common
goal. They all dream of becoming lawyers
when they return home after studying
abroad for a year. These highly-moti-
vated teenagers will need room and
board while attending your local high
school for the school year. To help one
of these students achieve their dreams,
please call Tracy Amadio at 280-5445 or
Karen Bloomquist at 969-7104.

NOTICE

The Navajo Nation Bar Association
announces it’s August NNBA Bar
Examination scheduled for August 9,
1997. Application packets may be
obtained from the Navajo Nation Bar
Association office.

For further inquiries, please contact
Andrea Becenti, Executive Director for
the Navajo Nation Bar Association
(NNBA), at (520) 871-2211, or fax:
(520) 871-2229.

June 1997
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Thirteen Survival SKkills for the Family LLaw Practitioner

The practice of family law covers broad
areas including, for example, divorce, child
custody and visitation and also requires
expertise in selected areas in the fields of
tax and estate planning, real estate, and
business organizations. The vast majority
of clients engaging the services of a family
law practitioner come to the attorney in
some level of emotional or psychological
distress because of the personal and sensi-
tive nature of their legal problem.
Approximately twenty-five percent of the
Office of Attorney Discipline’s case load is
directly related to handling attorney disci-
pline complaints involving family law
practitioners.

This note suggests and identifies thir-
teen “survival skills” for family law
practitioners that will: (1) assist you in
adopting a “proactive” approach to pre-
venting conflict with your family law
clients; (2) improve the quality of your
relationship with family law clients; and
(3) minimize the likelihood that a client
will file an attorney discipline complaint
against you.

Survival Skill #1: Assess your client’s
expectations at the initial interview. Many
clients in the domestic relations area have
unrealistic expectations about the nature of
the legal process and the role of a lawyer in
a domestic relations or family law dispute.
At the same time, you need to articulate
your expectations of the client regarding
cooperation, communication and agree-
ment as to how to tentatively plan to proceed
in your representation. Many lawyers make
the mistake of opining on the probable out-
come of a case at the inception of the
relationship. Unrealistic expectations
inevitably cause friction, dispute, and a
potential attorney discipline complaint.

Survival Skill #2: Enter into a written fee
agreement with your client. If the client is
anew client, you must comply with Rule 1.5,
which requires a lawyer to confirm the basis
or rate of the attorney’s fee in writing if the
attorney has not represented the client and
the matter is reasonably expected to exceed
$750. In anything but a simple divorce, the
prudent lawyer should have a standard
retainer and fee agreement which estab-
lishes a billing practice and the expectation

By Stephen R. Cochell
Chief Disciplinary Counsel

that the lawyer will be timely paid for ser-
vices rendered. Unless you intend to enter
into a flat fee arrangement, be careful about
estimating the total cost of a representation.

Survival Skill #3: If you reject a poten-
tial client’s case, reject it in writing and keep
a copy. This is particularly true in cases
where a client may have discussed other
unrelated matters (an auto accident, a business
dispute) with you when you undertook the
client’s divorce matter, but did not specifi-
cally request that you undertake the client’s
other legal problems. Years later, the client
then contends that you agreed to represent the
client but failed to timely file a lawsuit. The
“declination” letter negates such a claim.

Survival Skill #4: Don’t take on more
work than you can handle. This is particu-
larly difficult in a competitive environment
where the overhead and secretarial bills, not
to mention your own salary, have to be paid.
However sympathetic the Office of Attorney
Discipline may be to an overworked practi-
tioner, the clients whose domestic matters
are neglected are predictably upset and may
be unforgiving.

Survival Skill #5: Keep accurate time
records detailing what you did and when you
did it. Many clients are irritated when a lawyer
bills them for every minute of their time.
Make sure that clients understand about your
practice of billing telephone calls, even short
calls. As a matter of client relations, you
may wish to consider not billing short status
calls with the client. This type of “goodwill”
has inestimable value with clients.

Survival Skill #6: Recognize a potential
conflict of interest and withdraw from repre-
sentation if you reasonably believe the
conflict may cause injury to the client or to
the attorney-client relationship. Even though
many conflicts can be waived in writing,
clients may still contend that they were not
fully informed of the conflict and that you
talked them into signing a waiver out of self-
interest and greed.

Survival Skill #7: Copy your client with
all letters and pleadings in the case, and doc-
ument that practice in the file. Keep the
client informed by periodic letters explain-
ing the status of the case or advise the client
why nothing is happening.

Survival Skill #8: Return all phone calls

as soon as possible or have your secretary
or preferably another attorney contact the
client and let the client know when you can
talk to him or her. If you are in trial or
unavailable, and you know the client is in
distress or is demanding, let the client
know you care about their matter by fax-
ing, e-mailing or handwriting a note to let
the client know you will be in touch at the
earliest possible moment, and that the mat-
ter is important to you. If it is a short-term
problem, the client may need the assistance
of another lawyer from your office or will,
at least, be comforted that someone is there
to help them in an emergency.

Survival Skill #9: Recognize your own
“burnout.” Experienced practitioners in
family law are at serious risk of burnout.
The combined stress of acting as a ‘“care-
taker” of demanding clients, dealing with
demanding adversaries, the stress of trial

_schedules and court appearances inevitably

take their toll. Burnout in domestic practi-
tioners results in unreturned phone calls,
angry clients, and angry judges.

Survival Skill #10: If your client sends
you an angry letter or leaves an angry
voicemail, respond in writing and be can-
did about how you have handled his or her
matter. Nothing is more frustrating to
clients than a lawyer whom they feel is
lying to them or minimizing their concerns.
If you are too busy to handle the matter,
offer to arrange to transfer the file to a
competent attorney. A sensitive approach
to a frustrated client will prevent the filing
of an attorney discipline complaint.

Survival Skill #11: If you lose a critical
motion, or a trial, be open and honest in
your assessment of the situation. Be pre-
pared to address the client’s frustration and
anger. In a custody or visitation matter, the
stakes cannot be higher for the client. The
lawyer who reacts defensively, appears
unconcerned, or who minimizes the
client’s sense of frustration is a prime can-
didate for an attorney discipline complaint.

Survival Skill #12: If the client fires
you, cooperate fully with your successor.
Even if the client has not paid your past
due fees, Rule 1.16 of the Rules of Profes-
sional Conduct requires you to turn over
the file. Nothing causes a client to file an
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attorney discipline complaint faster than a
lawyer who attempts to keep the file
“hostage.” Don’t be foolish and pick a fight
with an unhappy client. Unless it is
impracticable or prohibitively expensive,
make a copy of the file in case of an attorney
discipline complaint. In the last analysis,
the copy costs should be considered part of
your overhead and cost of doing business.

Survival Skill #13: If the client files an
attorney discipline complaint, respond fully
and candidly to the initial inquiry from the
Office of Attorney Discipline. A lawyer’s fail-
ure to respond, or untimely response may be
construed as support for a client’s allegation
that you did not handle the matter diligently
or failed to communicate with the client. A
full, complete explanation of your handling
of a matter is the best approach to dealing
with the attorney discipline complaint.

CONCLUSION

Focus on good communication skills
with your clients. This will increase the
value of your services to your clients and
minimize your risk of becoming the sub-
ject of an attorney discipline complaint.

Practitioners who need assistance on
ethical matters can call the Bar’s Ethics
Hotline at 531-9110.

NOTICE

The Office of Attorney Discipline, Utah
State Bar gratefully acknowledges the
efforts and spirit of voluntarism of the fol-
lowing lawyers who undertook or
volunteered to take criminal and civil cases

on a pro bono basis following the disappear-
ance of Lewis R. Hansen:
CRIMINAL CASES
Greg Skordas Cathy Roberts
Larry Weiss Mitch Vilos
Lonnie Deland Lowell Summerhays
Robert Pusey Richard Henriksen, Jr.
Greg Bell John Donohue
Aric Cramer Steve Sullivan
Clayne Corey Dave Wilde
Ron Yengich Wayne Braunberger
Joe Fratto Bob Wilde
Mike Harrison Dave Lambert
Ed Brass Mitch Jensen
Robert Archuletta Ned Siegfreid
Don Winder Dan Darger
Lee Rasmussen Ralph Petty
Randy Kester Len McGee

Dave Parker
Charles Abbott
Dallas Massey
Cleo Martinez
Janet Thompson
Robert Muller
Lyle Hillyard

Gil Athay

Mike Sikora
Scott Cottingham

Stan Adams

Steve McCaughey
Kelly Cardon
Bruce Savage
William Parsons
Don Redd

Wally Bugden
Ken Snider

Mary Corporon
Jerry Mooney

CIVIL CASES

Martin Denney
Roger Sandack
Ed Havas
Steve Buhler
Gordon Jensen
Dave West

Jim Boud
Richard Ashton
Bob Sykes
Nelson Abbott
Tim Houpt

Doug Mortensen
Tad Draper

Matt Storey
John Ray
Randall Meek
Erik Ward
Janine Martyn
Stephen Acuna
Richard Lavato
Delia Castillo

I ———————

MEMBERSHIP CORNER
CHANGE OF ADDRESS FORM

Please change my name, address, and/or telephone and fax number on the membership records:

Bar No.

Name (please print)

Firm

Address

City/State/Zip

Phone

Fax

E-mail

All changes of address must be made in writing and NAME changes must be verified by a legal document. Please
return to: UTAH STATE BAR, 645 South 200 East Salt Lake City, Utah 84111-3834; Attention: Arnold Birrell. Fax
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The Annual Meeting Committee extends its gratitude to these
sponsors for their contribution in offsetting the costs to registrants
and making an enjoyable Annual Meeting. Please be sure to show
your appreciation by supporting our sponsors and visiting the exhibit
tables.

Jones, Waldo, Holbrook & Giauque, Crockett, Bendinger &
McDonough Peterson

Parsons Behle & Latimer Haley & Stolebarger

Snow, Christensen & Martineau Holland & Hart

Van Cott, Bagley, Cornwall & Holme Roberts & Owen
McCarthy Prince, Yeates & Geldzahler

Kipp & Christian Winder & Haslam

Strong & Hanni Snell & Wilmer

Clyde, Snow & Swenson Trask, Britt & Rossa

Kimball, Parr, Waddoups, Brown & Watkiss, Dunning & Watkiss
Gee Sykes & Vilos

Kruse, Landa & Maycock Fabian & Clendenin

LeBouef, Lamb, Greene & MacRae Green & Berry

Moxley, Jones & Campbell Richards, Bird & Kump

Ray, Quinney & Nebeker | Stoel Rives LLP

Farr, Kaufman, Sullivan, Gorman, Williams & Hunt
Jensen, Medsker, Nichols & Wood Quinn & Crapo
Perkins

Richards Brandt Miller & Nelson
DeBry & Associates

Sun Valley Company Professional Indexes & Files

Litigation Section Sedgwick

Lexis-Nexis Shoaf & Associates

West Group Stewart Title

American Insurance Utah Bar Foundation

ArosNet Blue Cross/Blue Shield of Utah
City Search Women Lawyers of Utah
Continental Insurance Agency Salt Lake County Bar Association
Key PrivateBank MBNA

Nextlink Affinity (formerly ITC Long Distance)




Mark your calendars now . . .

for the 1997 Utah State Bar
Annual Meeting!
July 2 - July 5, 1997
Sun Valley, Idaho

We hope to see you this summer!

And don't miss a special reception
especially for attorneys and judges -
Wednesday, July 2, 1997 at 5:30 p.m.
Offered for the first time at this year's

Annual Meeting!
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VIEwWS FROM THE BENCH

NOTE: The views herein are those of the
author alone and do not purport to express
the views of other judges or any official
position on the issues discussed. This arti-
cle was completed in January 1997 and
has been since revised and updated to take
into account the amendments enacted by
the 1997 Utah legislature.

The 1994 Utah Child Welfare Reform
Act was a massive piece of legislation. The
enrolled copy of H.B. 265, 1994 General
Session, totaled 180 pages, which amended
existing and enacted new sections primar-
ily in the human services code and the
judicial code. Before its enactment, all of
Chapter 3a of Title 78 of the judicial code,
entitled “Juvenile Courts”, consisted of
some 19 pages of printed text, exclusive of
annotations. The enactment of this legisla-
tion (hereafter referred to as “the 1994
Act”) expanded this Chapter to 28 pages.
Two years before the 1994 Act, a precursor
statute was enacted entitled the “Permanent
Termination of Parental Rights Act”.
Before this 1992 legislation, permanent
termination proceedings were governed by
a single section in the judicial code occu-
pying less than one-half page of printed

By Judge Arthur G. Christean

JUDGE ARTHUR G. CHRISTEAN was appointed
to the Third District Juvenile Court in February
1984 by Gov. Scott M. Matheson after serving as
judge in the Third Circuit Court for six years. He
serves Salt Lake, Summit and Tooele Counties. He
graduated from the University of Utah College of
Law in 1960 and worked as a Utah State Deputy
Court Administrator and Utah State Juvenile
Court Administrator. From 1972 to 1973 he
served as Deputy Clerk for the United States
Supreme Court. He is past chair and a current
member of the Board of Juvenile Court Judges, a
Sformer member of the Judicial Performance Eval-
uation Committee, the Judicial Council, the Salt
Lake Courts Complex Steering Committee, the
State Bar Ethics Commiitee, and the State Child
Abuse and Neglect Advisory Council.

text. As a result of the 1994 Act, which
incorporated and supplemented the 1992
legislation, the portion of the judicial code
dealing with permanent termination was
expanded to 14 sections occupying three full
pages of printed text. Further, prior to the
1994 Act, all statutory provisions in the judi-
cial code governing the conduct of shelter
hearings were combined with detention
hearings within a single section, and con-
sisted of brief references in two paragraphs.
After the 1994 Act, as amended to date,
statutory language in the judicial code

The Child Welfare Reform Act of 1994
Is the Cure Worse than the Problem?

devoted exclusively to this emergency type
proceeding are contained in three sections
which take up over two full pages of
densely worded text.

Even with its corrective amendments
thus far, the Utah Child Welfare Reform
Act remains a singularly ill-conceived and
poorly drafted piece of legislation with
some distinctly dangerous implications. No
doubt this kind of statement will strike
many as an unduly harsh indictment of this
legislation, which was heavily promoted as
a major advance in meeting the needs of
Utah children. It was praised in the media
and social welfare circles alike as a long
overdue improvement which would place
Utah in the forefront as a national leader in
the child welfare field. The reasons for
such a contrary assessment of its merits are
described in this article. With some notable
exceptions, the 1997 amendments enacted
by H.B. 307 have not cured but have com-
pounded the difficulties with this
legislation by reinforcing and even extend-
ing its philosophy.

The ostensible purposes of the 1994 Act
to protect children and provide them with
“permanency” are laudable. Few can argue
with such aims. In fact, it was widely rep-
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resented to the public that this legislation
was necessary to achieve them and to cor-
rect the defects in the prior law which
inhibited their accomplishment. Further, it
is not the good intentions of the promoters
of the Act nor its use to compromise and
settle a difficult lawsuit pending at the time
of its enactment which constitute the
source of the difficulties it presents.
Indeed, the concern is not with the need to
protect children at all, which every civi-
lized society recognizes as does our own.
Moreover, there is no question about the
political reality that the wisdom and valid-
ity of the social policy this legislation
seems to represent, namely, that long term
stability in family relationships and overall
happiness for children can be achieved
through more prompt and extensive gov-
ernment intervention, must be left to the
people of the state and their elected repre-
sentatives to decide.

article seeks to address is what seems to be
the real objectives of this legislation,
whether fully intended or not, and the over-
reliance on the legal system and the misuse
of government power it invites. There is of
course no way to protect all children from
harm without changing the very fabric of
our entire society and the constitutional
structure of government itself. However,
because of the historic regard the State of
Utah has always had for the interest and
welfare of children, it is not surprising that
noteworthy individuals or groups who rep-
resent themselves as child advocates,
whose sole motivation is claimed to be the
protection and welfare of children, are
given considerable deference in their
efforts to protect if not all children, as
many as possible. Likewise, the legislative
proposals they advance are often accepted
as beneficial and appropriate without a
great deal of careful scrutiny. Few are will-
ing to risk the public opprobrium of being
cast on the wrong side of any child welfare
debate. Child advocacy has become big
business. Thus it is that the people of the
state may well endorse and put into law
something which may in reality be quite
different from what they thought it was and
from what it was represented to be. Also,
the problems with such well intentioned
legislation, legal as well as practical, are
not always immediately apparent. It often
takes a few years of actual practice and
application in individual cases for them to

Rather, the major concern which this

emerge. Such is the situation with Utah’s
Child Welfare Reform Act of 1994, as
amended to date.

The serious problems this legislation pre-
sents can for convenience of analysis be
grouped under four main headings, each of
which will be discussed in turn. Due to ethical
as well as statutory constraints, individual
cases cannot be identified or discussed.

“The Utah Child Welfare Reform
Act remains a singularly
ill-conceived and poorly drafted
piece of legislation with some
distinctly dangerous implications.”

1. The serious misunderstanding and
misuse of the judicial process.

While the 1994 Act pays lip service
throughout to preserving family ties, its
desigh and policy pronouncements indicate
otherwise. An objective analysis of the con-
tent of the legislation, and the manner in
which it has been implemented to date, indi-
cates clearly that its basic aims are not to
preserve family ties, but rather to sever them
as quickly as possible in order to protect
children from the risk of neglect or abuse,

| and to redistribute those children over whom

the state can exercise authority from less
deserving biological parents to more deserv-
ing adoptive parents. Indeed, the Act’s
dominant emphasis on speed and certainty
in achieving these results, above all other
considerations, is readily apparent. Further,
the Act’s design and language also seems to
serve as a useful way for the state to offi-
cially support worthy foster parents by
expediting the adoption process for children
placed with them.'

In order to accomplish these broad social
purposes on behalf of children, the judiciary
is enlisted as a necessary if not willing
accomplice. There are numerous examples
of a misunderstanding of the proper function
of the judiciary throughout the legislation. A
general one which strikes the observer at the
outset however is the extensive commingling
of executive and judicial functions, includ-
ing several instances of placement of code
sections pertaining exclusively to executive
responsibilities in the judicial code and con-

versely judicial responsibilities in the
human services code. A specific example
of the former is the placement in the judi-
cial code, within the legislation as
originally enacted, of sections 78-3a-301 to
78-3a-304 inclusive, which pertain wholly
and exclusively to executive branch actions
and duties. Section 78-3a-302 through 304
bave since been relocated into the human
services code, but 78-3a-301, an important
section regarding the authority of case-
workers and peace officers to remove
children from their parents without war-
rant, persons over whom the court
exercises no supervisory authority, remains
within the judicial code.? Doing so appears
to serve no legitimate purpose other than to
give the actions undertaken pursuant to this
section the appearance of greater legal
legitimacy than they would otherwise
enjoy if placed in the human services code.
Yet the grounds recited in this section are
duplicated virtually word for word in sec-
tion 78-3a-306, the shelter hearing section
which governs judicial review of the state
removal action.’?

However, of much greater importance
than the matter of poor drafting or inappro-
priate placement of code sections is the
implicit acceptance throughout this legisla-
tion of the role of the juvenile court as an
instrument of social policy in general, and
the enforcement arm of the Division of
Child and Family Services in particular,
rather than as an independent tribunal to do
justice by deciding each case on its merits
on the strength of the evidence presented.
Whatever misuse of the court of this nature
the 1994 Act may invite seems to be in
support of goals deemed more important or
superior to constitutional notions regarding
separation of powers, namely achieving
“permanency” for as many children as pos-
sible and as quickly as possible, which
basically means “freeing them for adop-
tion” in the words of 62A-4a-205.6(1).
Courts of course do not “free” children
from their parents as a matter of judicial
favor. Yet, with language of this sort high-
lighting the 1994 Act, it is not surprising
that the removal of parental rights can
come to be viewed as something more in
the nature of an annoying legal obstacle,
than the important constitutional require-
ment that it is.

To elaborate further in this regard,
numerous policy statements are to be
found throughout the 1994 Act which are
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more in the nature of extended sociological
statements on the damage to children and
society caused by unfit or neglectful par-
ents, and why government has an obligation
to control them or eliminate their parental
rights, than statutory language with opera-
tive legal effect.* However, other provisions
in the Act set forth specific requirements to
be complied with by the court, which by
their nature and attempt to anticipate all
circumstances, show clear evidence of a
design to structure and control the outcome
of the judicial process. These include sev-
eral sections which provide legislative
direction to the court on what it must “con-
sider” or what it “shall” determine or order
to arrive at certain outcomes.® Also in this
category are mandatory time deadlines
which seek to bring about certain results
regardless of legal rights or physical realities.
Two of the most prominent examples being
the 15 day rule for pre-trial and the 45 day
rule for the “final adjudication hearing” in
section 78-3a-308, neither of which permit
continuances for any reason, presumably
even death, illness, unavailability of wit-
nesses, available work hours, or other matters

totally beyond the control of the court.’

The Act also contains numerous instances
of inappropriate new responsibilities
imposed on the juvenile court. Some exam-
ples include:

“While the 1994 Act pays lip
service throughout to preserving
family ties, it’s design and policy
pronouncements indicate otherwise.”

(a) The duty imposed on the court to
develop a “permanent plan” as defined in
78-3a-403(3), and to “direct” the Division of
Child and Family Services to provide
“reunification services” to the parents under
section 78-3a-311 for “a maximum period
not to exceed 12 months from the date the
child was initially removed from his home by
the division.” This last is a curious example
of legislation which requires one branch of

government to “direct” or control the activ-
ities of another co-equal branch of
government but only for a specific non-dis-
cretionary time period.

(b) The duty imposed on the court in
sections 78-3a-311, 312, and 313 to con-
duct multiple “reviews” to assess the
adequacy and “reasonableness” of services
and the progress of the parents receiving
those services as contained in court
approved “plans”.’

(¢) The duty imposed on the court to
conduct “dispositional review hearings”
under section 78-3a-312(a), now styled
“permanency hearings” as a result of the
1997 amendments, to order termination of
previously ordered services in the case of
non-compliant parents, and to change the
goal for the child accordingly, including
whether termination of parental rights
should be pursued.

All of these mandatory review hearings
consume a considerable amount of judicial
time, particularly if contested. Often these
multiple “reviews” duplicate those in the
executive branch for similar if not identical
purposes.® A more serious concern is that

Salt Lake City

Denver

Holme Roberts & Owen LLP

is pleased to announce its merger with

Haley & Stolebarger, L.C.

George M. Haley
Robert L. Stolebarger

have joined the firm as partners
and

Greggory J. Savage
Ian M. Adams

have joined the firm as associates
and

Honorable Frank E. Moss

will be of counsel

Boulder  Colorado Springs

Holme Roberts & Owen LLP is an international law firm with offices in
London

Moscow  Kiev
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they tend to serve conflicting purposes. To
the extent the court is reviewing the
progress of therapeutic services, and
whether they are appropriate to the needs
and circumstances of the individual parents
and children involved, it is performing
essentially clinical or administrative func-
tions, not judicial. To the extent the court is
reviewing compliance with its orders for
the purpose of determining contempt, or
short of this, determining if there should be
modification due to change of circum-
stances, or if it is appropriate to terminate
court jurisdiction, it is performing neces-
sary judicial functions relating to the
enforcement of its orders. The trouble is
that under the 1994 Act the two purposes
are combined in the same hearing with the
court being expected to perform both
simultaneously, confusing both purpose
and priority. This often occurs without
proper notice to the parties of what, if any,
legal rights or relationships are at stake.
Further, because of the long standing
statutory requirement for juvenile courts to
conduct general non-specific “reviews” of
their custody orders, the impression is cre-

ated that such orders are not true custody
orders at all, but are instead a unique and
conditional kind of “court supervised” cus-
tody requiring periodic renewal and
reaffirmation, and which create a special
form of principle-agent relationship between
the court and the designated guardian/custo-
dian, be it an individual or a state agency.
However, the law neither authorizes nor cre-
ates any such special relationship. The
impressions thus generated by this kind of
review practice are no doubt rooted in the
historic medical as opposed to judicial ori-
entation of the juvenile court in Utah.

In addition, there is a serious problem
with the mandatory 12 month “dispositional
review” under section 78-3a-312, restyled
“permanency hearing” under the 1997
amendments, compromising the court’s
impartiality and neutrality. When the court is
required to hear evidence to terminate
“reunification services” at such hearings,
particularly if contested, it will be compelled
to hear and rule upon the same or similar
evidence that will be presented later in sup-
port of the termination petition which will
inevitably follow. The court implicitly sig-

nals that legally sufficient grounds to ter-
minate the parent’s rights exist and
sanctions the filing of such a petition by
the findings it must make as a basis for its
decision to terminate “reunification” ser-
vices to the parent. In fact, the language in
section 62A-4a-205.6, referred to above,
that the court is “freeing the child for adop-
tion” is very revealing in that is clearly
implies that this is indeed the real purpose
of this hearing. Even though such “review”
rulings are made on the basis of a lower
standard of proof, doing so may well con-
stitute an improper predetermination of the
outcome of the later parental rights pro-
ceeding. Parents can take little comfort that
the judge conducting such reviews will be
able to act as an impartial tribunal to
decide the ultimate question of their
parental rights when in doing so it will be
reviewing its own prior order with respect
to their lack of compliance and fitness.’
H.B. 307 has aggravated this problem with
four amendments with virtually identical
language which provide for court approval
of a “final plan of termination of parental
rights pursuant to Section 78-3a-312”.
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Finally, within the framework and
approach of the 1994 Act, the juvenile
court seems to be regarded as simply one
of a number of governmental agencies
whose primary purpose is the delivery of
social services, albeit the only one with
coercive powers and authority to alter par-
ent-child relationships.The judge’s
function is viewed as not only that of an
adjudicator, but as a manager or overseer
of various professionals, each of whom is
expected to contribute in a particular way
to the achievement of certain outcomes that
will protect children and promote their
interests. Court hearings are for the pur-
pose of development and approval of
“permanency plans” which “address” iden-
tified “concerns” of state workers, and to
ratify diagnostic “assessments” of mental
health specialists or “interdisciplinary
teams”; and to conduct additional reviews
to monitor the progress of such plans, insure
compliance, and adjust long term “goals”
where specified progress does not occur.
An important part of the judge’s responsi-
bility within this approach to child welfare
is the supervision of state workers to see
that they perform their duties properly and
that services are delivered in a timely way.
The dominant influence of the medical
model in all of this is clearly evident.

Under this kind of scheme, the distinc-
tive constitutional functions of the
judiciary become easily confused or
obscured. Considerable governmental
overlap exists, at great public expense,
with both branches engaging in parallel
activities for essentially similar functions,
leaving it unclear who is checking or bal-
ancing the other. Examples include
“multi-disciplinary team meetings” in the
executive branch and “shelter hearings” in
the court; fact finding and “adjudication”
in the court and “substantiation of refer-
rals” in the executive branch; and
“dispositional reviews” in the court and
“administrative reviews” or “citizen review
boards” in the executive branch.

Using judges to function in the above
manner is not only redundant and inappro-
priate, but wasteful of scarce public
resources. That judges are expected to
devote as much time as this legislation
seems to contemplate in overseeing the
Division of Child and Family Services may
indicate a lack of trust that these employ-
ees will perform their duties properly
without constant court supervision. Yet it is

not the constitutional responsibility of
judges to supervise and discipline division
employees; that is the responsibility of the
Governor and his appointees.” To impose
such a burden on the court is not only a mis-
use of judicial time, but will probably
exhaust judges as well in attempting to carry
out a responsibility fraught with conflict
which they are ill-equipped to perform.

The primary responsibility of juvenile
court judges in child welfare cases is not to
implement policies designed to protect chil-
dren and achieve permanency for them. The
preeminent duty of juvenile court judges, as
with all other judges, is to do justice in each
case which comes before them, one at a time,
and each on its own merits. To be sure, doing
so will usually be in harmony with such pol-
icy goals, but in some cases it may not.

“The juvenile court seems to
be regarded as simply one of
a number of government agencies
whose primary purpose is the
delivery of social services.”

2, The disregard or casual treatment of
fundamental rights.

The authority contained in sections 78-
3a-301, 62A-4a-202.1, 62A-42-202.2 and
62A-4a-409 for division workers, with or
without the aid of law enforcement officers,
to seize children without warrant is one of
the most disturbing features of the entire
1994 Act. It constitutes a clear invitation to
serious abuse of power. Under these sec-
tions, no showing of probable cause nor the
identity and credibility of informants need
be made to any judge, magistrate or inde-
pendent fact finder before entry on private
property is made and forcible seizure of
children is accomplished. Under the broad
authority of these statutes, the state worker
need only have “reasonable cause to
believe” that the child’s welfare is “endan-
gered.” Such “endangerment” need not be
something that occurs in the worker’s presence
or on-site observation; it need be nothing
more than the worker’s suspicions of the
parent’s conduct or deficiencies; the parent’s
refusal of offered services; or simply a lack
of cooperation with the caseworker. Section

62A-4a-409(8) provides for authority of
division workers to “enter upon public or
private property using appropriate legal
processes” (emphasis added), but no such
appropriate legal process is anywhere pro-
vided." Further, the 1997 amendments to
section 62A-4a-202.1 and 62A-4a-203
appear to widen rather than contract the
discretion extended to the division in its
removal actions.

Moreover, these sections appear to
afford law enforcement officers, whether in
uniform or not, authority to make forcible
entry into homes and seize children and
take parents into custody if they resist. No
advance warning is required nor reasons
need be given to parents at the time.
Although section 62A-4a-202.2 contains
certain notice requirements to be furnished
to the parents of seized children, this
statute is not self enforcing and there is no
effective remedy available to parents for its
violation. The only effective check of this
exercise of raw state power is judicial
review at the shelter hearing which must be
held within 72 hours after such seizure if
the state elects to file a petition. Note for
example the highly ambiguous language in
section 62A-4a-202.2(3) which seems to
confer blanket immunity on anything state
agents undertake to do in investigating
reports of neglect or abuse. These statutes
appear to grant division caseworkers
greater discretionary power without war-
rant to seize children than other officials of
government possess to seize property or to
arrest people for criminal conduct.

In reply to the expected response of
supporters of the 1994 Act that it will never
come to anything like that, from cases han-
dled by the author it has indeed “come to
that.” It is true that there are sections which
attempt to impose a duty to provide ser-
vices before removing children from their
parents, to make doing so a last resort
rather than the first.> However, given the
expressed policy views within the Act, and
the expanded authority it provides, there is
created an almost irresistible temptation to
use the power provided and an implied
obligation to do so at the first sign of risk
to avoid the criticism of agency actions in
the past as being too hesitant.

As a result of such broadened authority,
other provisions of law with respect 10
search warrants for children or warrants to
take them into custody, such as section 78-
3a-505(6), have been rendered essentially
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superfluous. As an interesting aside, until
the 1997 amendment of section 78-3a-317,
an affidavit of probable cause to support a
search warrant issued by a judge was
required in the case of children who were
suspected of being harbored or ill-treated
by persons other than the parents and
against the parent’s desires, but not so if it
was the parents themselves who were sus-
pected. The 1997 amendment has cured
this omission.

Another disturbing feature of this legis-
| lation is the creation of what amounts to a
de facto presumption of parental unfitness
by a preponderance of evidence standard at
the time of the shelter hearing. This pre-
sumption is later confirmed at the
adjudication of the petition. This comes
about because children can be removed
from parents upon a minimal prima facie
showing of neglect, abuse, or lack of
proper care or supervision. Indeed under
the 1997 amendments to section 78-3a-
306, the state need only show that the
child’s welfare is “otherwise endangered”.
However, once so removed, the parents
cannot earn return except upon a satisfac-
tory showing of compliance with a

“reunification plan” which typically the
court formally adopts as part of its order at
the time the petition is adjudicated. At this
hearing, there is considerable pressure upon
the parents to make certain compromises
and concessions with respect to the state’s
petition against them to speed the return of
their children. The court is often put in the
position of a mediator approving amenda-
tory language in the petition to remove
factually specific or graphic language in
place of more moderate wording acceptable
to the parents, but which is at least mini-
mally sufficient to meet the legal definitions
of neglect, abuse, or dependency, and neces-
sary to establish court jurisdiction.

“Another disturbing feature of this

legislation is the creation of what

amounts to a de facto presumption
of parental unfitness.”

|

By such a procedure, the burden is
effectively shifted to parents to rebut such
a presumption and prove their fitness by
satisfactory compliance with state imposed
“reunification plans”, and to do so within
certain fixed deadlines or lose their chil-
dren permanently.’* The justification for
such threatened permanent deprivation
need not be, and frequently is not, the same
compromise grounds which justified initial
removal and petition adjudication. Rather,
it is the failure of the parents to eliminate
all the state’s “concerns” about them as to
their overall capacity to care for their chil-
dren. This becomes a matter of some
scrutiny as a result of the initial removal of
their children. Thus, such plans typically
contain requirements for parenting classes,
psychological evaluations, general counsel-
ing or more specific individual and group
therapy, suitable housing and stable
employment. While these services are
always characterized as remedial and in the
interest of family preservation, it cannot be
doubted that a parent’s failure to fulfill
them to the satisfaction of state workers
can have but one effect. In fact, current law
now has not one, but three grounds for per-
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manent termination of parental rights
based on failure to satisfy such plans, the
contents of which may consist entirely of
clinical and parent training requirements
quite apart from the identified parental
deficiency which caused the removal of the
children in the first place. Thus, however
styled as “reunification services plans” or
“treatment plans”, they cannot be realisti-
cally or objectively regarded as anything
other than state imposed fitness tests to
determine whether parents deserve to have
their children returned to them or not.

A related problem has to do with the
kind of evidence which has come to be
something of a mainstay in child welfare
cases. This is the heavy use of child thera-
pists and psychologists, professionals

whose training and expertise is usually noz |

in forensics, that is, in the investigation of
child sexunal or physical abuse, but whose
testimony is nevertheless heavily used by
the state for just this purpose. The problem
is most pronounced in cases involving cus-
tody disputes between parents or between a
parent and grandparents, or other relatives,
and where expert medical testimony is
either not presented or is inconclusive,
either as to the cause of the abuse or the
identity of the perpetrator, or both. These
are the kinds of cases where the parties
will be most partisan and where attempts
to influence and manipulate the child’s tes-
timony will be most pronounced. These are
also the kinds of cases where a court is
most in need of impartial expert testimony
which will be the most reliable available in
terms of assessing the truthfulness of the
child’s reports. However, in far too many
cases this is precisely the kind of testimony
the court does not get.

Instead, what the court often does
receive is testimony from highly creden-
tialed experts whose training is not in truth
seeking, i.e. uncovering facts, but in identi-
fying and dealing with perceptions,
Jfeelings, and emotional statis. In the clini-
cal environment in which these reports of
abuse are disclosed, they are taken at face
value and often without any effort to vali-
date or corroborate them, or to test for the
child’s ability to discern truth from fantasy,
or possible motivations to report falsely, as
such is not the purpose of the treatment
process nor part of the clinician’s perceived
professional responsibility. Yet such testi-
mony is often crucial and highly
incriminating. It typically involves hearsay

reports of child victims which form the very
heart of the state’s case, without which the
case would likely not be before the court.
This kind of testimony is usually admissible
under express statutory exceptions to the
hearsay rule, as in Utah, with greater discre-
tion to admit it in civil proceedings before a
juvenile court than in criminal proceedings,
and to do so whether the child is called as a
witness or not.

“The court often receives testimony
Sfrom highly credentialed experts
whose training is not in truth
seeking, i.e. uncovering facts,
but in identifying and dealing
with perceptions, feelings,
and emotional statis.”

The central contradiction presented by
this now common practice is that testimony
which formed the reason for the emergence
of the hearsay rule in the first place centuries
ago is now routinely admitted without any
effective substitute for the reliability pro-
vided by cross-examination. Current laws
and rules, in the interest of protecting chil-
dren, now routinely permit the introduction
of this kind of testimony, which is given
great weight because of its disclosure in a
“trust” or clinical relationship and its pre-
sumed intrinsic trustworthiness. Even
though the express purpose of such thera-
peutic relationships are nor to uncover the
truth of the events reported, such disclosures
are admitted for use in legal proceedings, the
stated purpose of which is, or ought to be, to
do precisely that, namely fo uncover the
truth of such reported events. Utah’s 1994
Child Welfare Reform Act, with its several
provisions which permit the use of such evi-
dence not only to “substantiate referrals”,
but to ease the state’s burden in the prosecu
tion of child abuse cases, and the
termination of parental rights, has merely
added to the dimensions of the problems
associated with this practice."

Given the foregoing, and while no case
has thus far squarely raised the issues dis-
cussed in this article, the 1994 Act appears

| to have within it some serious constitutional

problems. The law can now be interpreted,

as appears to be its intent, to permit depri-
vation of fundamental rights on lesser
grounds and on less stringent evidence
than required under prior law. Appellate
decisions interpreting prior law uniformly
held that state efforts to rehabilitate parents
whose children had been placed in state
custody were relevant to demonstrate that
the parent’s habits or deficiencies were so
severe or chronic that they remained sub-
stantially unchanged despite reasonable
efforts by the state to remedy them. How-
ever, it was still the identified parental
unfitness or incompetence, i.e. fault, that
remained the test for termination, and not
merely the parent’s unsatisfactory coopera-

| tion or response to state rehabilitative

efforts alone.” The current law now per-
mits just this. The state may now satisfy
the requirements for the permanent termi-
nation of parental rights by a showing of
parental inability or unwillingness to
respond satisfactorily to state services as a
totally independent basis for doing so,
referred to in the law alternatively as a
“failure of parental adjustment”, under sec-
tion 78-3a-403(2), an inability to “remedy
the circumstances that caused the child to
be in an out of home placement” under sec-
tion 78-3a-407(4), or by the parent making
only “token efforts to avoid being an unfit
parent” under section 78-3a-407(6). Per-
haps this is because, as discussed above,
that once children are in state custody for
any reason, it is presumed that the parents
are unfit without the need of further proof
and that the burden is thereafter on them to
rebut that presumption.'s

Thus, the basic indictment of the Act
from a constitutional standpoint is simply
this: that it authorizes the state to seek per-
manent termination of the rights of parents
without the need to show any conduct or
condition that is seriously detrimental to
their children or that the parents have been
substantially neglectful or unfit in relation
to them, but, instead, permits termination
on the sole ground that they have failed to
cooperate with state officials and have
been unable to demonstrate parental fitness
as measured by the satisfactory completion
of service plans. It is an oversimplification,
but one with a large measure of truth in it,
to observe that under the 1994 Act parents
run a greater risk of loss of their parental
rights from contempt than for unfitness or
neglect of their children.

Would such grounds meet the constitu-

e e
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onal standards of prior caselaw? Based on
e holdings in leading cases, the answer
ould clearly be no."” Yet, this is precisely
hat the Utah Child Welfare Reform Act
ot only authorizes, but is expres§ly
esigned to do. It is this new feature wh1c.h
ots it apart from all previous statutes in
‘this area of the law regarding termination
of parental rights.

3. The disguised restoration of the
ihest interest test” as the legal standard
for termination of parental rights.

. .Under the 1994 Act and its 1992 prede-
“gessor, there is no longer any requirement
‘fo demonstrate that the parent’s conduct or
condition be “seriously detrimental” to the
>child. As explained above, termination is
‘now permitted without the need to show
any kind of “nexus” between the parent’s
nfitness or incompetency and harm to
their child or children. By this major
‘;;,hange in the grounds for termination, the
‘burden on the state has been made much
dasier, as it no longer is required to pro-
‘duce “hard” evidence of parental unfitness
.or-incompetence, but can rely instead on

the “soft” evidence of the parent’s failure to
comply with service plans. State petitions to
terminate typically allege all the statutory
grounds permitted, often without any differ-
entiation as to custodial or non-custodial
parents, and then present evidence at trial
relating basically to what the assigned case-
workers did, how well the parents responded
to them and the contents of approved service
plans, including psychological evaluations,
followed by testimony as to why it is impor-
tant and in the child’s best interest to be
adopted.

Proving up permanent termination cases
in such a manner affords the state legal
grounds to remove children permanently
from those parents who, while they may not
pose a significant risk of harm to their chil-
dren, and cannot be shown to be
substantially unfit or neglectful, are viewed
as deficient or sub-standard in other ways.
Once a parent has lost custody of a child to
the state on the basis of an adjudication of
neglect or abuse or dependency, that prior
adjudication may well form the basis of a
later permanent termination petition when

the parent fails to correct or remedy the
conditions which caused the original
removal. The state is not required to prove
the same facts twice. But, and this is the
crucial point, under prior law the unfitness
of the parent, be it drug or alcohol abuse,
economic instability and inability to pro-
vide for the basic needs of the child,
mental illness or emotional deficiency,
must have been substantial or serious
enough to warrant termination of the par-
ent’s rights if not corrected within a
reasonable time. State rehabilitation efforts
were important and relevant to show that
despite such reasonable efforts, the original
conduct or condition was not likely to be
corrected.'

Under current statutes, such rehabilita-
tive efforts are basic to the state’s case not
only to establish one of the three new
grounds, but as well to demonstrate that
the child’s best interest would be better
served by awarding the child to other
adults for adoption regardless of what the
original adjudicated reasons for removal
may have been, because of the parent’s
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want of motivation or ability to complete
their service plans. Yet, however com-
pelling the evidence may be that a child
would be better off with adults other than
those who gave it life, parental rights are
not something created by state law or
decree. Nor are they something awarded to
parents by the state as a form of steward
ship or conditional use permit, which the
state can revoke upon a showing of misuse.
Parental rights are something antecedent to
the existence of the state itself and are so
fundamental that they are protected by
both the state and federal constitutions.*
Even though the perception common today
that too many parents abuse their parental
rights may be well founded, this does not
confer authority on the state to reduce or
limit those rights as a matter of public pol-
icy, or to respect them only for parents who
qualify within state standards of fitness. If
such rights are so construed they cease to
be constitutionally protected rights and are
instead only legislatively created and pro-
tected rights.®

Of course coustitutionally protected
parental rights can be lost by those individ-
ual parents who abuse, substantially
neglect, or abandon their children, or who
engage in unlawful conduct which prevents
them from discharging the parental duties
which all parents owe to their offspring.
This has always been a part of the law
which has its origins in the ancient doc-
trine of parens patriae. But the loss or
forfeiture of those rights must be because
of serious parental fault, and not because
of changes in public policy which seek to
redistribute children more speedily from
those adults deemed less able to care for
children to others deemed better able to do
so. As with all constitutionally protected
rights, those of parents cannot be put in
Jjeopardy of alteration or diminishment by
legislative action alone, which in the nature
of things will always be subject to the
shifting winds of public opinion and what-
ever ideas and doctrines about parenthood
and child rearing happen to be in the
ascendancy at a particular time. Further,
such a drastic remedy cannot be hastened
for political reasons because of public out-
cry about abused children, or pressure put
on courts to be good team players in sup-
port of state policies designed to protect
children, however commendable everyone
agrees such a goal to be.

With the foregoing in mind, an assess-

ment of the extent to which the 1994 Act
effectively restores the “best interest of the
child” as the operative legal standard for ter-
minating parental rights needs to explore
two crucial questions. First, does the 1994
Act require a court to base an order termi-
nating parental rights on a showing of
parental fault or unfitness? Second, are the
three new grounds in section 78-3a-407(4),
(5) and (6) merely elaborations or refine-
ments of parental fault or unfitness? Based
on a careful review of the 1994 Act the
answer to both questions is NO. Section 78-
3a-407(3) specifies parental unfitness as
only one of the seven grounds enumerated.
The court is authorized to order termination
if it finds any one of the listed grounds exist.
Four of the grounds are clearly cast in terms
of parental fault or unfitness, but the three
new grounds are not. Rather, as discussed
earlier in this article, they are cast in terms
of parental failure to respond or cooperate
sufficiently with “reunification services”,
provided the parents qualify to receive them.
Further, these three new grounds are not
merely elaborations or refinements of unfit-
ness, but are expressly set forth as separate
and distinct substitutes or alternatives to
parental fault or unfitness.”

“Under the 1994 Act parents run a
greater risk of loss of their parental
rights from contempt than for
unfitness or neglect of their children.”

Section 78-3a-408(2) enumerates several
“conditions” which the court must “con-
sider” in determining whether a parent is

| unfit or neglectful, all of which are cast in

terms of parental fault. However, the court is
not required to find or base its order on any
of these “conditions”, nor is the state obliged
to present evidence as to any of them to sup-
port an order of termination, and certainly
the court cannot “consider” such conditions
if no evidence is presented with respect to
them. Indeed, termination may be ordered
on any one of the grounds in section 78-3a-
407 whether or not any of these conditions
of parental fault exist. Likewise, the court is
required to “consider, but is not limited to”
the factors set forth in 78-3a-409, none of

38

which is cast in terms of parental fault or
unfitness, but in terms of parental response
to state rehabilitation efforts and the child’s
best interest.”

In 1980 and 1981 the legislature |
attempted to substitute the best interest of
the child as the standard for terminating
parental rights. The Utah Supreme Court
ruled such unconstitutional because it
failed to provide adequate recognition and
protection for the constitutional rights of
parents. In defense of these legislative
efforts, it was asserted that the difference
between “the best interest of the child” and
“parental unfitness” was merely a matter of
semantics. Also, that the “conditions” the
court was required to consider, similar to
those in present section 78-3a-409 and the |
three new grounds in section 78-3a-407 |
discussed above, were merely elaborations
or refinements of parental unfitness. The
Court rejected these arguments holding
that a matter of fundamental principle was
at stake and that parental rights could not
be terminated without a showing of “aban-
donment, substantial neglect or
unfitness”,” and that despite the factors
that the court was required to “consider”,
some of which constituted parental fault
but others did not, because the legislation
permitted termination without the need to
show parental fault or unfitness, it was
unconstitutional. When considered in this
light, the 1994 Act is difficult to distin-
guish from the defects found in these
earlier 1980-81 statutes.

The most important impetus for child
welfare reform has come from high profile
media stories about children suffering
death or serious injury at the hands of abu-
sive caretakers in which the criminal law is
portrayed as being too slow in its response,
or child protective service agencies as
being too willing to return children to high
risk parents in the interest of “family
preservation”. There is no question such
high profile cases are serious and merit
prompt and effective response. However,
while cases of such a dramatic nature do
not make up the bulk of cases handled by
Utah welfare workers or the juvenile court,
the 1994 Act seems to have been in part at
least a response to public pressure gener-
ated by them. It is very broad and
ambitious in its overall design, and with
greater authority to intervene in family life
than any prior legislation of its type in the
state’s history. The authority it confers
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tends to encourage workers to err on the
side of removing children at the first sign
of risk, and to withhold them until parental
fitness can be determined. While specific
provisions of the 1994 Act do not express
it thus, the reality is that with its expanded
grounds for permanent termination as
explained above, a legally sufficient basis
for termination can easily become some-
thing to be sought for gfter it is determined
that it is in the “best interest of the child”
to do so as the “polar star” standard for
such proceeding. This is precisely what the
Utah Supreme Court in 1982 said the state
could not constitutionally do.? If the State
of Utah, in its zeal to protect children,
sought to create an enlarged child welfare
system by which children could be seized
from parents without a showing of proba-
ble cause, and then withheld from them
permanently if the beliefs, attitudes, and
ways of life of the parents did not merit
official approval, as measured by state
designed tests, such would be ominous
indeed. The majority of Utah citizens
would almost certainly not approve. Yet as
described above, the 1994 Act comes dan-
gerously close to doing just this.

4. The significant increase in costs to
the taxpayers.

Speaking from a judicial viewpoint,
there is no doubt that the pre-1994 child
welfare statutes, and particularly those in
the judicial code, were in need of improve-
ment and clarification. That the system
needed such a massive overhaul, with so
many expanded burdens on the juvenile
court, without relating such changes to
carefully identified legal problems or
defects, is far less clear. A great many of
the changes governing proceedings relating
to dependent, neglected and abused chil-
dren, and termination of parental rights,
appear to have been made without ade-
quate study as to the impact on the courts,
and insufficient consultation with a suffi-
cient number of judges “in the trenches”
doing the work; and too much reliance on
the opinions of too few individuals with
excessive haste to satisfy pressures from
outside sources.

As it is, this legislation has been highly
P}'Oductive of litigation and gives every
S1gn of continuing to be so in the future.
Multiple and repetitive hearings and “mini-
trials” are now required far beyond that
'equired under prior law and which do not
appear to have been necessary to satisfy
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either state or federal constitutional require-
ments, or to have been essential to provide
identified benefits for children which could
not have been obtained without increased
adversarial court proceedings.” There is a
substantial likelihood that the shortcomings
in the prior law could have been remedied
without such a massive expansion in state
government power and expenditures.

“The answer to child abuse
and neglect lies not in
the courtroom but in the culture.”

One measure of the magnitude of the
change brought about by the 1994 Act can
be seen in the way shelter hearings must
now be handled, even though the basic pur-

| pose of these hearings has not changed.

Shelter hearings are essentially probable
cause type hearings to review the legal
grounds for removal of a child from its par-
ents, and to return the child to the parents
forthwith if such grounds were not present;
but if such grounds were and continue to be
present, to make temporary orders for cus-
tody and visitation pending initial hearing on
the petition which must be filed to begin
legal proceedings. Before the 1994 Act,
these hearings were most often informal in
nature much like detention hearings, often
handled by court commissioners, and with
some exceptions, usually took up a similar
amount of time. Now these hearings have
been converted into full fledged adversarial
proceedings, with attorneys representing all
parties required to be present, including the
parents, the state, and the guardian ad litem.
Given the number of contesting parties
which occasionally appear, and the conflict
of interest that may exist between them, up
to five or six attorneys may need to be pre-
sent at these hearings, which may on
occasion have to be delayed if all parties or
attorneys cannot be present. Due to the antic-
ipated volume of cases, in the urban courts
at least, large blocks of judicial time must
now be set aside each week in anticipation
of these hearings without knowing to what
extent such time will be productively used.
Finally, in considering the impact on the
taxpayers, it is useful to recall that to meet
the demands of the 1994 Act, the state was

required to add three additional juvenile
court judges, the largest percentage
increase in the juvenile bench in its history,
and 16 additional deputies in the Attorney
General’s office which was made neces-
sary as a result of the shift in prosecutorial
responsibilities from the county to the state
level.” As a result of the new burdens
imposed on judges to carry out the expanded
requirements of the 1994 Act, the propor-
tion of judge time devoted to child welfare
matters for many judges, particularly in the
urban areas, has increased from about 25%
of total bench time to 65% or even higher
in some districts or for some judges.

RECOMMENDATIONS

The recommendations which follow are
suggestions as to steps that can be taken to
restore some measure of balance in the
Utah child welfare statutes and provide
additional checks on the expanded use of
power that the system now authorizes.
They are offered as well in the spirit of
promoting greater awareness of the reality
that the answer to child abuse and neglect
lies not in the courtroom but in the culture.

1. Eliminate the requirement for the
juvenile court to conduct shelter hearings
in all cases of removal of a child from its
parents under the authority of the 1994
Act. Provide instead for a non-waivable 48
hour administrative hearing, which meets
basic standards of due process, to deter-
mine grounds for removal, whether styled
“shelter hearing” or something else, with a
right of prompt judicial review upon the
request of aggrieved parents.

Comment: The nature of these hearings
is to review the legal and factual justifica-
tion for removals authorized under the
1994 Act. The 24 hour “child protection
team” meeting which is required under
section 62A-4a-202.3(5) is currently per-
forming essentially this same function,
which is often preceded by an informal
meeting with parents. Thus, there does not
appear to be a need to duplicate this activ-
ity in each and every case by requiring
expensive and time consuming court hear-
ings. Further, in the majority of these
hearings, the legal grounds or justification
for immediate removal will not be in dis-
pute, but rather issues surrounding
substitute care with relatives and visitation
while court proceeding are pending, mat-
ters which are far better handled in a less
formal atmosphere than adversarial judicial
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proceedings. However, for the reasons
mentioned above in the second major
topic, a right of immediate judicial review
is vital and must be preserved to serve as a
check on the abuse of state power. This kind
of procedure is already in place under section
62A-4a-206 and 78-3a-315 with respect to
removal of children from foster parents.

2. Eliminate entirely the requirement
for judicial “dispositional review” or “per-
manency hearings.”

Comment: 1f the real purpose of the
court adopting “service plans” at the time
the petition is adjudicated is to promote
family reunification through the delivery of
social services, and not to build a case for
severing of family ties and the redistribu-
tion of children, then the court should not
be involved at all in the business of review-
ing each and every case to determine the
adequacy of such services and whether
they are having their intended effect.
Reviews for such purposes confuse clinical
and administrative functions with judicial
functions as explained above. Hearings to
seek punishment for contempt due to non-
compliance, which will be quite rare as the
withholding of children from parents has
always been the greatest penalty the state
can exact, or to modify or terminate ser-
vice plans, or to seek other modifications
of court orders due to changed circum-
stances, can and should be by way of
motion and hearing as the need arises as in
all other judicial proceedings.

A related question is whether the estab-
lishment of the most important long term
family “goal” for a child, as required by
section 78-3a-312, is an appropriate judi-
cial determination at all. What legal rights
or relationships are involved in the court
specifying, as it must, that subject to fur-
ther proceedings, the best long term goal
for a child in state custody is adoption,
long term foster care or something else?
Who does such a decision bind and in what
way? Unless the child is returned forthwith
to the custody of the parents at these hear-
ings, all of the rights and duties of the
child’s legal guardian and custodian, as
defined by law, remain intact and are unaf-
fected by such ruling, including the day to
day care of the child and the assessment
this involves of the child’s present and long
term welfare. In fact, such a ruling appears
to be little more than a mandatory advisory
opinion by the court as to what seems to be
in the child’s long term best interest.
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Once children have been made wards of
the state by way of formal judicial proceed-
ings, monitoring the length of time in or out
of placements, the suitability of such place-
ments, the services they are receiving and
their progress or want of it, and conformity
to state social policies or goals as to their
overall welfare is and must be the sole
responsibility of the executive branch of
government, not the judicial branch. The
function and role of the court is not to be the
administrative supervisor of the Division of
Child and Family Services, its employees or
constituent activities. The judiciary’s func-
tion should be limited to those things which
only courts of law can perform, including
hearing and ruling on issues of law and fact
and the determination of legal rights and
duties when brought before them in the
manner provided by law and rules of proce-
dure. The entire philosophy of the Act that
the most effective way to accomplish “per-
manency” for children is by continuous
judicial oversight, and that judges should be
managers of executive agencies charged
with the responsibility of delivering ser-
vices, needs to be seriously reconsidered.

“The function and role of the
court is not to be the administrative
supervisor of the Division of
Child and Family Services.”

3. Except in emergency circumstances,
including the need for immediate medical
care, require warrants upon affidavits of
probable cause before entry upon private
property is permitted for the forcible removal
of children from their parents. Specifically
amend sections 78-3a-301, 62A-4a-201, 202
and 62A-42a-409 to conform.

Comment: 1t is undeniable that com-
plaints about the promptness, diligence and
competence of division workers in child pro-
tection matters formed a significant part of
the Jawsuit against the state which the 1994
Act was instrumental in resolving. However,
because a government agency and some of
its workers have failed to act properly in the
past within the existing authority provided
by law, and have been found to lack ade-
quate training to be able to do so, and that as

a result cases have been mishandled and
some children or families have suffered, is
by no means a sufficient, or even rational,
justification to dramatically increase the
authority of that same agency and its work-
ers to intervene in people’s lives with even
greater discretion, and attempt to limit or
reduce by legislation the constitutional
rights of parents. Increased discretionary
authority is not an acceptable substitute for
professional training.

Whether recognized as such or not, cur-
rent Utah child welfare statutes when
viewed as a whole create what amounts to
an independent, self contained statewide
system, outside the criminal justice system,
that has complete internal authority to
investigate® all reports of child abuse,
neglect or dependency, to prosecute®™ par-
ents deemed unfit by administrative action,
to adjudicate® claims against them, and to
punish® those parents who fail to measure
up to state standards by withholding their
children from them as long as possible;
and further, to monitor and supervise them
in a similar fashion to probation officers,
but styled “case management”.*" Such
activities are not social work. They are
highly judgmental and intrusive in charac-
ter, and bear a very close resemblance to
law enforcement, prosecution, and judicial
activities. As such, they ought to be care-
fully separated from agency services that
are represented as being strictly for the
purpose of “helping” families stay together
in time of crisis. Family preservation ser-
vices and child protection intervention
have some inherent conflicts of purpose.
Involuntary “family reunification” service
plans by their nature are designed to mea-
sure the extent of parental fitness by how
well parents measure up to state expecta-
tions. They will also be used to build a case
against parents who fail to measure up but
who are nevertheless compelled to partici-
pate in them as the only effective way to
try and regain their children. There is a
huge inconsistency and an element of |
deception involved in the delivery of such
“services” when they are represented to be |
for one purpose when in fact they will
serve another, which may well be adverse
to the interests of the participating parents
as they perceive it, but who have no effec-
tive means of challenging such plans if
they wish to regain their children.

Further, the system as presently
designed operates with very little over-
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sight. That which is provided by the legis-
lature is generally by way of complaints
that generate sufficient scandal or litigation
to compel corrective action. That provided
by so called “citizen” review boards may
be well intended but is largely ineffective
because of the way in which these boards
must be selected and staffed from within
the Department of Human Services, and
their essentially voluntary and part time
nature. Also, they have no legal standing in
judicial proceedings or means of enforcing
their “review” decisions, determinations
which result from proceedings which usu-
ally lack the essentials of due process. The
only effective check against this concentra-
tion of governmental power is the judiciary
and those judges who do not share the pre-
sent legislation’s presumptive view of the
juvenile court as basically a part of the

state’s child protection “team” and who try
to do their best to perform their duties as
constitutionally intended. However, for
judges to perform this vital function, it must
not become clouded or confused by impos-
ing on judges additional duties of child
welfare supervisor, chief clinician responsi-
ble for developing “permanency plans”, or
quasi-child protection “team” leader.

4. Amend Part 4, Termination of Parental
Rights, to delete “inability to correct”, “fail-
ure of parental adjustment”, and “token
efforts” as independent grounds for termina-
tion of parental rights without any
corresponding need to show parental unfit-
ness or conduct which is detrimental to their
children.

Comment: For the reasons explained
above these matters should not be used as
independent grounds for termination but

rather as an important matter of evidence
of state rehabilitation efforts in relation to
the identified conduct or condition of a
parent which is a ground to do so if not
corrected within a reasonable time.

5. Review all existing child welfare
legislation to remove the present duplica-
tion of functions between the juvenile
court and the division which the present
statutes require and to remove the numer-
ous instances of inappropriate
responsibilities imposed on the judiciary.

Comment: While too extensive a subject
to be addressed in this article, for many of
the reasons discussed above, this is an
important task that should be undertaken as
soon as possible. The present kind of pecu-
liar “partnership” arrangement the present
statutory scheme seems to promote, with
its numerous statutory cross-references and
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duplicate responsibilities, needs to be cor-
rected. Inter-branch cooperation is
certainly appropriate, but a special kind of
unique and often blurred interdependency
between the juvenile court and one particu-
lar agency of state government is not. In
many respects the 1994 Act represents a
step in the direction of reversing the trends
of the last 30 years by attempting to return
the juvenile court to the pattern of the early
1960’s child welfare era in Utah when the
juvenile court and all child welfare agen-
cies were united in an unconstitutional
arrangement within the then entitled
Department of Public Welfare. We should
seek to avoid repeating the missteps of an
earlier time.”

INote the stress on “permanency plans” and time limits in 78-
3a-311 and 78-3a-312, and the change in title to “permanency
hearings” in the 1997 amendments. See also 62A-4a-607;
62A-42-201(5) and 62A-4a-205(1). Additional support for this
view is to be found in the background and philosophy of the
state’s “Permanency Project”, the final report for which was
issued in October, 1996.

20ther examples include 62A-4a-204, which is duplicated in
part in 78-3a-307(9); 62A 4a-409(9); however, courts do not
“approve” shelter facilities or the actions of workers placing
children in them as this language implies; 62A-4a-101(16)(d);
also, situations in which protective services are provided are
not informally “brought to the attention of the court” Courts
act when their jurisdiction is properly invoked as provided by
law; 62A-4a-203(1)(b); again, courts do not provide “guide-
lines” for determining removal of children from their parents
as this language and cross reference seems to imply; section
78-3a-403(3) implying removal is a joint enterprise between
the court and the division, and 78-3a-311(3) and (4) most of
which belongs in the human services code as a guide to the
division as to circumstances when services need not be provided.

3Subsection (k) of 78-3a-301 governing removal justification
“as documented by the caseworker” being the one exception.
While this may provide support for removal action by the divi-
sion, it does not constitute support for an order of continued
removal by the court, as it is not one of the enumerated
grounds in section 78-3a-306. However, the 1997 amendment
has added as a new ground for removal in subsection (k) of 78-
3a-306 if “the child’s welfare is otherwise endangered”, which
amounts to virtually unlimited discretion for the court to rati-
fy agency removal action.

43ee section 62A-4a-201. Note the lecturing tone of the lan-
guage used and the almost grudging nature of the statements
included in subsection (1) selected from various cases that
“there is a presumption that it is in the best interest of a child
to be raised under the care of his . . . natural parents”, and that
the right of parents to conceive and raise their children . . .
have found protection in the . . . Constitution, and that the right
of a fit, competent parent has long been protected . . . by the

laws and Constitution . . > Also, in subsection (5) that it is “the

division’s obligation, under federal law, to achieve permanen-
cy for children . . * (Emphasis added). The 1997 amendments
to this section seek to narrow even further the rights of parents
and indicate an even greater philosophical shift in this direc-
tion than the original language.

5Examp1es include the numerous specific requirements set
forth in sections 78-3a-306, 307, and 307.1, relating to shelter
hearings. Also the “shall consider” or “shall review” language
in sections 62A-4a-204; 78-3a-312; 78-3a-408(2); and 78-3a-
409 and 410.

6The 1997 amendment to this section has extended the time to
60 days which is helpful but does not cure the problems with
such an inflexible requirement. One can imagine the due
process difficulties involved in the situation where upon the
expiration of the mandatory time period only the state has
been able to present its evidence and, construing this strict
statutory provision as a jurisdictional rather than a procedural
requirement, the court proceeds to make a “final” adjudication
on the basis of the state’s evidence alone.

7TH.B. 307 has modified section 78-3a-518 to impose even
greater burdens on the court by requiring “reviews” of DCFS
cases “every six months” after the initial 12 month “permanen-
cy” hearing required by section 78-3a-312. Requests for even
more judges can be anticipated to perform such added adminis-
trative responsibilities.

8See 62A-42-116(2)(b), 62A-4a-117, and 62A-4a-102(4). Also
78-3g-101 to 103, regarding Foster Care Citizen Review Boards,
another instance of inappropriate placement in the judicial code
where there are no judicial functions or responsibilities involved.
H.B. 178 passed by the 1997 legislature appears to be moving in
the direction of making this Board a permanent statewide body
with review responsibilities every six months and whose reports
“shall be received and reviewed” by the court.

9 A further complicating feature exists if at the time this hearing
is otherwise to take place, proceedings for permanent termina-
tion of parental rights have already been initiated. In such a sit-
uation the court is faced with a dilemma. If section 78-3a-312 is
construed to require this hearing to be conducted separately, and
without regard to other parts of the Act which may well have a
decisive bearing on the child’s “permanency”, the court will be
compelled to hear evidence and rule on parental unfitness before
the permanent termination proceedings, involving the very same
ultimate issue, can take place. If the court finds in favor of the
parent at this “permanency” hearing, with its lower standard of
proof, and returns the child only to rule against the parent later
on at the conclusion of the permanent termination proceedings,
this will prove traumatic and emotionally disruptive to the child
and against its best interest. On the other hand, if the court
declines to return the child due to a determination that doing so
would “create a substantial risk of detriment to his physical or
emotional well being”, valuable time and effort will have been
wasted in conducting two hearings to determine the same or sim-
ilar issues.

105ee 62A-42-105.5.

UEyen though Section 78-3a-106 authorizes search warrants
“pursuant to the same procedures as set forth in the code of crim-
inal procedure” (emphasis added), this does not appear in any
way to limit the authority of caseworkers or officers under the
referenced statutes to seize children without warrants. Section
77-23-202, governing the issuance of search watrants, does not
adapt well to the circumstances of neglect proceedings.
However, it does clearly require that warrants be based on prob-
able cause and a showing of some form of “illegal conduct” by
the parents before a search and seizure of children from private
homes is undertaken.

128ee 62A-4a-203.

135ce language in 78-3a-311(2)(d) which expressly shifts the
burden to parents “in the case of children two years of age or
younger”; the legislative finding as to a parent’s limited interest
in receiving reunification services in subsection (3); and 62A-4a-
205 which requires that a plan be “finalized” within 45 days of
temporary custody even before the court’s jurisdiction over the
parents has been established and which must include “what the
parent must do to enable the child to be returned home”. One
interesting indication of the philosophical flavor of the 1997
amendments in H.B. 307 can be found in the language used in
four separate places in the bill that neither the court nor the divi-
sion has a duty to maintain a child in his home or to provide
rehabilitative services to parents in cases where “obvious sexual
abuse or abandonment, or serious physical abuse or neglect are
involved.” (Emphasis added). Of course the pertinent question is
“obvious” to whom?

14gee 78-32-512(4) and (5) and 62A-4a-202.3(3) and the general
exceptions to hearsay in Rule 803(4) as interpreted in the case of
State of Utah, in the interest of E.D. et al. v. E.J.D. and B.D., 876
P.2d 397, 401 (Utah App. 1994). The 1997 amendment to 78-3a-
512 now permits admission of written “reports” in evidence in
permanent termination proceedings in the same manner as was
permitted before in dependency, neglect and abuse proceedings.

15See State in the interest of PH. v. Harrison, 783 P.2d 565
(Utah 1989) and cases cited.

16While there may have been sufficient evidence to uphold ter-
mination for parental unfitness, the most recent case upholding
termination on the sole ground of “failure of parental adjust-
ment” is State v. L.D. 894 P.2d 1278 (Utah App. 1995).

171 re J.P, 648 P:2d 1364 (Utah 1982); In re Castillo, 632 P2d
855 (Utah 1981); and In re K.S. Jr, K.S. and B.S., 737 P24 170
(Utah 1987). In the latter case the Utah Supreme Court in reiter-
ating that the “parent-child relationship is constitutionally pro-
tected”, added that to terminate that relationship the parent’s
conduct or condition must be “a substantial departure from the
norm” and that an unfit or incompetent parent is one who “sub-

stantially and repeatedly refuses or fails to render proper
parental care and protection.” In upholding such required stan-
dards for permanently severing the parent-child relationship,
the Utah Supreme Court was doing so not as a policy making
body superior to the legislature, but simply affirming the exis-
tence and nature of fundamental rights, and the limits both
state and federal constitutions place on the exercise of all gov-
emment power with respect to them.

18 1arrison, at 570. Note as pointed out in this case that the
state’s obligation to assist with rehabilitation efforts, i.e. now
styled “reunification services,” only applied to cases of
parental unfitness and not abandonment or physical abuse.
However, section 78-3a-311(3) has essentially eliminated any
such express duty on the part of the state altogether by per-
mitting the court to waive it “under any circumstances”, and
the 1997 amendment to subsection (2) authorizes the court to
terminate services “at any time.” Further, the 1997 amendment
to this section also contains one of the four references to the
elimination of any state or court duty to provide services in
“obvious” cases as mentioned in note 13,

197 re J.P, at 1373.

20Note the use of language in 62A-4a-201(1), especially in
light of the 1997 amendments, which seems to imply that such
protection is selective in that only parents deemed fit by the
state are entitled to it. Yet it is the requirement of judicial pro-
ceedings to determine unfitness or incompetence, to which all
parents are entifled before their parental rights are disturbed,
which gives substance to such constitutional protection.

21Cf. In re J.P, at 1376. Note the inconsistency of the present
statutory approach with the language used by the Court in this
case.

2214, at 1370.
2314, at 1375, 1377.
2414 a1 1377, 1378.

25 An illustration of this is the significant problem which now
confronts judges as to whether “reunification services” are a
legal right or merely a privilege. Section 78-3a-311(3) uses the
term “parent’s inferest” in describing the limits on the state’s
obligation to provide such services and then enumerates the
circumstances in which that obligation does not exist.
However, in the same section “the courf” (emphasis added)
may determine “under any circumstances” that such services
are not reasonable and relieve the state of any burden to pro-
vide them. Such language indicates an intent on the part of the
legislature to regard such services as a privilege to be extend-
ed only to deserving parents. If so, there is little justification
for the court to be engaged in the regular practice of holding
mandatory hearings to review the “reasonableness” or services
to which parents have no claim as a matter of legal right. The
1997 amendments provide even greater emphasis on the limits
to.the state’s duty to extend services. See notes 13 and 18.

263ee 62A-4a-113(4).
27See 62A-42-202.3, 202.4 and 62A-4a-409(1).
285ce 62A-4a-202.3(5) and 62A-4a-409(4).

295ce 62A-4a-202.3(3), 62A-42-409(3), and 62A-4a-115. An
interesting question is whether an administratively “substanti-
ated referral” of a sibling under these sections may serve as the
basis for a later judicial order of permanent termination with-
out further proof of parental unfitness? Section 78-3a-’
408(4)(a) seems to imply as much by use of the term “sub-
stantiated” which is used in the cited sections in Title 62A to
refer to administrative not judicial determinations which are
made without due process procedures.

30see 62A-4a-205(5)(c).
31gee 62A-42-205(5)(d) and (6).
321y, re Woodward, 384 P2d 110 (Utah 1963).
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Judge Jackson Recognized
for Child Advocacy

Utah Children’s 1997 Award for Outstanding Advocacy for Children was present-
ed on May 9 to Judge Joseph E. Jackson of Cedar City. The award, sponsored by
Smith’s Food & Drug Centers, Inc., is given to an individual who has shown sus-
tained activity of uncommon merit to improve the quality of life for children. Judge
Jackson was presented with an original Dennis Smith sculpture during a child wel-
fare forum held at the Law and Justice Center in Salt Lake City. The award presenta-
tion was made by Utah Children Trustees Dave Manookin who is KSL Program
Director and Judge Regnal Garff who is senior Judge on the Utah Court of Appeals.

Appointed to the Fifth District Juvenile Court in January 1977, Judge Joseph E.
Jackson has worked with youth and on youth issues for 20 years. He serves
Washington, Iron and Beaver Counties. Judge Jackson has been an advocate for early
intervention with children before they develop serious delinquent patterns of behav-
ior. He has supported and worked with the schools to intervene with truants early
on. Because of his positive attitude and effort at involving the community, he has
received high praise and respect from both young people and adults. In conjunction
with Utah State University and local County Extension Agents, a survey was made of
high school seniors to identify most serious problems of youth. Judge Jackson speat-
headed the local effort to hold meetings and explore solutions; a grant was secured
to establish a mentoring program for delinquent youth.

He received his law degree from the University of Utah College of Law in 1961
and was an attorney with a Cedar City law firm from 1963 to 1971. He was a City
Attorney for Milford and Beaver from 1965 to 1975 and a City Attorney for Cedar
City from 1972 to 1977. Judge Jackson served two terms as Presiding Judge of the
Juvenile Court Board of Judges and was named Juvenile Court Judge of the Year in
1987 by the Utah State Bar.

Utah Children, a statewide child advocacy organization, recognizes annually a
Utahn who has exhibited the following criteria:
* spoken out and educated others in ways that led to specific changes for children,
¢ affected a significant number of children,
* shown initiative and vision in addressing one or more problems that impede
mental, emotional and physical development of children,
* confronted and overcome institutional barriers to the healthy development of
children,
* and provided leadership and involved others in improving the lives of children.

For more information about child advocacy in Utah and about how you can
become a child advocate in your community, call (801) 364-1182.
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UTtAH BAR FOUNDATION

The Utah Bar Foundation honors all
individuals and law firms who have sup-
ported the Foundation by converting their
trust accounts to the IOLTA Program
(Interest on Lawyer Trust Accounts).

Foundation funding is generated pri-
marily with interest earned on IOLTA.
These are the accounts that are too small or
held for too short a period of time to eco-
nomically benefit the client or to justify
paying bank service charges. When pooled

Adamson, Craig G.
ADAMSON & SUMMERHAYS
AFFORDABLE LEGAL ADVOCATES
ALDRICH NELSON WEIGHT & ESPLIN
Aldous, Jeffrey N.
Alex, John
ALLEN & BILLETER
ALLRED, DAVID M.
Allred, Steve F.
ANDERSON & KARRENBERG
ANDERSON & SMITH
ANDERSON & WATKINS
Angerhofer, David J.
Archuleta, Robert M.
ARMSTRONG RAWLINGS & WEST
Ascione, Patrick
Ashton, Paul H.
ASHTON BRAUNBERGER POULSEN
& BOUD
ATKIN & LILJA
Atkin, Gary Eugene
Atwood, Robert
ROBERT F. BABCOCK & ASSOCIATES
Baden, Wesley
Badger, Deborah R.
Bailey, Steven R.
Baird, Bruce R.
Baird, John K.
BAGLEY & DENVER
Bagley, Marvin D.
BALLARD SPAHR ANDREWS
& INGERSOLL
Barber, James N.
Barking, Judy Dawn
Barnard, Brian
Barneck, Matthew C.
Barnum, Craig M.
Barrett, W. Scott
Barton, C. Bruce

together, these accounts provide significant
amounts.

Lawyers can take pride in the work the
Utah Bar Foundation is performing on their
behalf. The Foundation strives to invest their
support in projects and programs that will
enhance the public understanding of the
legal system, improve the administration of
justice, provide access to legal services, and
support other worthwhile law-related com-
munity projects in Utah. Every time a

Barton, Paul J.

BEASLIN NYGAARD COKE
& VINCENT

Becker, Dean H.

Beesley, Wilford A.

BELL & BELL

Bell, Gary L.

Bell, Mark F.

Benge, William

Bennett, Wendell E.

Berceau, David J.

BERTCH & BIRCH

BERMAN GAUFIN & TOMSIC

Berry, David T.

Beshear, Sanford L.

EDWIN H. BEUS & ASSOCIATES

Bigelow, Richard N.

Biljanic, Matt

Billeter, J. David Jr.

BIRD & FUGAL

Bishop, Lee

Bishop, Willard R.

BISHOP & RONNOW

BLACK & BLACK

BLACK, JAMES R. & ASSOCIATES

BLACK STITH & ARGYLE

Black, John L.

BLACKBURN & STOLL

Blakelock, Rosemond G.

Blaser, Scott G.

BLATTER & FIELDING

Blonquist, Thomas R.

Bogar, D.

BOTTUM & WELLS

Bouwhuis, Michael D.

BOWEN & WRIGHT

Bowen, David R.

Bowen, Travis L.

BOWLER & ASSOCIATES

I.O.L.T.A. Honor Roll

project is funded, the community i

S

enriched and the image of the legal profes-

sion enhanced.

If any name has been omitted, we regret
the oversight. To rectify the error or omis-
sion, please contact the Bar Foundation
office (297-7046). We encourage all of
those who are not now participating in the
IOLTA Program to call and make arrange-
ments to join the following lawyers and

law firms.

1997 IOLTA HONOR ROLL

Boyer, Laura L.
Boyer, Robert B.
Boyer, Ted

Bradford, R. William
Bradford, Richard D.
Bradshaw, James
Bradshaw, Kenneth D.
Brantley, Steven D.
BROADBENT HULSE PIERCE & PATE
Brown, David W.

Brown, Kenneth R.

Brown, Marilyn M.

Bullock, J. Jay

BULLOCK LAW FIRM

BUNDERSON & BARON
BURBIDGE & MITCHELL

Burrows, Dana D.

BURTON & ASSOCIATES

BUSH LAW FIRM

Bushman, Rex B.

Bybee, John M.

Cabanilla, Laura H.

CALLISTER DUNCAN & NEBEKER
CAMPBELL & CAMPBELL
CAMPBELL MAACK & SESSIONS
Cannon, Russell A.

CANNON CLEARY & ASSOCIATES
Carr, Taylor D.

Cathcart, Terry L.

Challed, David G.

CHAMBERLAIN & HIGBEE
CHAPMAN & CUTLER

Charlier, Scott G.

CHRISTENSEN & JENSEN
Christensen, Krege B.

Christensen, Steven A.
CHRISTOPHERSON THOMAS WHITE
& FARRIS
Chrystler, Gary L.
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Clark, Lynn J.
Clark, Scott W.

Cline, Russell A.

CLYDE SNOW & SWENSON

| COHNE RAPPAPORT & SEGAL

Coleman, Brian A.
| constantino, Gregory M.
| COOK & DAVIS
COOK & LAWRENCE
Cook, David S.
Cook, Glen A.
Cook, Stephen R.
Cooper, Michael J.
CORBRIDGE BAIRD & CHRISTENSEN
CORPORAN & WILLIAMS
2| Cragun, Michael J.
‘| CRAVER & WEST

| Crettin, Terry M.

Crippen, Michael W.

| Crist, Neil B.

| CROWTHER & REED
| Crum, Judith E.

- | cunningham, Scott N.
| DAIGLE SULLIVAN DUPRE & ALDOUS

- | Dalby, Ronald E.

| Dalebout, Richard S.

el Dalgleish, William J.

g Dallimore, Suzanne M.

* | Dalton, Donald F.

Dangerfield, Joel R.
=) Darger, Daniel
:I DART ADAMSON & DONOVAN

| Dawson, Bruce L.

= Delonge, Nicolaas

‘Deland, Loni F.
Demler, Shannon R.
Denver, William James
- Deschamps, Daniel P.
“Dibb, Bruce L.
Dipietro, Anthony
Dillon, Robert C.
Dishell, Amy B.

Ditto, Daniel T.

Dunn, Clifford V.
Dunn, James T
“Dunn, Ronald 1.
Durando, Nan N.
DURBANO & ASSOCIATES
Bastmond, M. Dirk
Behard, Robert A

}ason, Gery W.
Bdwards, er Duke

ELGGREN & VAN DYKE

Eliason, Max D. :

Ellis, Dean B.

Erickson, Gary L.

Evans, John T.

Eyre, Donald, Jr.

FARR KAUFMAN SULLIVAN GORMAN
JENSEN MEDSKER & PERKINS

Fenstermaker, Sherlynn W.

Fenton, Steven L.

Fenton, Wendy W.

Ferrero, P. Gary

Fielding, Donald K.

Fields, Sharon

FILLMORE BELLISTON & ISRAELSEN

Fisher, Darwin C.

FISHER SCRIBNER MOODY
& STIRLAND

Fitzgerald, Machelle

Flint, Edward D.

FLORENCE & HUTCHISON

Foley, Joseph

Fonnesbeck, Christian S.

FOSTER & FOSTER

Fox, Katherine A.

Fratto, Joseph C., Ir.

Freestone, Wayne A.

Friel, David J.

FROERER & MILES

Frost, Clarence J.

Fratto, Joseph

Fullmer, Nathan J.

Gale, Gary L.

Geary, David W.

Geurts, Bryan A.

GIAUQUE CROCKETT BENDINGER
& PETERSON

Giffen, John

Gilbert, Donald D.

Giles, Wayne B.

Gill, L. Zane

Glassman, Thatcher

Godfrey, Ted K.

Golden, Richard R.

Goldstein, Janet A.

GRANT & GRANT

Gray, Laura

Green, John

GREEN & BERRY

GREEN & LUHN

Griddle, Marlin G.

GRIDLEY WARD HAVAS HALMILTON
& SHAW

Griffin, Ronald E.

Grow, Steven L.

Gubler, Scott A.

Guarino, Andrew J.

GUSTIN & CHRISTIAN

ROBERT W. GUTKE LAW OFFICE

HADLEY & HADLEY

HALEY & STOLEBARGER

HALLIDAY WATKINS & HENRIE

Halliday, Paul M.

Hallock, Todd N.

Halls, Craig C.

Halls, William C.

Hanni, Kenneth J.

Hansen, C. Clayton

Hansen, F. Mark

Hansen, James K.

Hansen, Steven L.

HANSEN & ANDERSON

HANSON NELSON CHIPMAN
& QUIGLEY

Hardcastle, Floyd A.

HARDY, DAVID & ASSOCIATES

Harding, Phillip A.

Harmond, George M. Jr.

Harms, Clark A.

Harper, Ward

Harris, Stephen K.

Harris, W. Thomas

Harris, Walter

HARRIS PRESTON & CHAMBERS

HART & HART

Hatch, Denton M.

Hatch, Joseph E.

Hawkins, Gregory P.

Hawley, Natasha

Healy, Tim W.

Hendricksoﬁ, Jean P.

HENRIOD & NIELSEN

Heward, Lynn P.

HILLYARD ANDERSON & OLSEN

HILTON & CLARK

HOLLAND & HART

Holm, Floyd W.

HOLME ROBERTS & OWEN

Honarvar, Nayer H.

HOWARD LEWIS & PETERSEN

Howard, Thomas

Howe, Jeffrey C.

HOWELL FETZER & HENDRICKSON

HSU & PERRERO

Hufnagel, Wendy

Huggins, Joseph J.

HUGHES & REED

Hughes, Robert W.

Hult, Nathan D.

Hunt, Jefferson B.

HUNTSMAN LAW OFFICE

Huntsman, R. Clayton

Hutchins, Richard M.

Hutchison, Richard C.

| ISOM & ASSOCIATES

IVIE & YOUNG

JANOVE & ASSOCIATES
JARDINE LINEBAUGH & DUNN
Jaussi, Clair J.

JEFFS & JEFFS




Jenkins, Scott R.

Jensen, Brent J.

Jensen, Jerrold S.

Jensen, Jonathan K.

Jensen, Michael A.

JENSEN & KILLPACK

JENSEN & LEWIS

Jewell, Stephen W.

Jocums, Kristen B.

Johnson, Drew M.

Johnson, Paul H.

Johnson, Penniann

Johnson, S. Austin

JONES & TOWNSEND

Jones, Dan S.

Jones, Linda Q.

Jones, Marti L.

Jones, Michael G.

Jones, Michael K.

Jones, N. Brett

JONES WALDO HOLBROOK
& McDONOUGH

Judd, Phillip D.

Kanell, Leo

Kelm, Brian D.

Kesler, John T. F.

Kesler, Susannah E.

Killpack, David G.

KIMBALL PARR WADDOUPS BROWN
& GEE

KING & ISAACSON

KIPP & CHRISTIAN

KIRKHAM & ROOKER

KIRTON McCONKIE & POELMAN

Knauer, Louise

Knowlton, Daniel K.

Kofford, Quinn M.

KRUSE LANDA & MAYCOCK

Kuhnhausen, Steven

Kunz, David S.

LAHERTY & ASSOCIATES

Lambert, L.oren M.

LaPolla, Ann E.

Larsen, Bryan A.

Larson, Curtis L.

Lauritzen, A. W.

LAWLER & JONES

LEAVITT & LEAVITT

Lee, Jennifer P.

Lee, Wallace A.

Leigh, William H.

Lewis, Janet

Lewis, Kay M.

LIAPIS GRAY & STEGALL

Lilja, Scott

Litizette, Stanley V.

Little, D. Scott

LITTLEFIELD & PETERSON

Long, S. Dee

Loreman, David D.

Lowe, John W.

Lunnen, Robert C.

LYNN J. LUND & ASSOCIATES

Macfarlane, Grant

Maddox, David R.

Madsen, Mark R.

MADSON & METCALF

Major, Lois

MALOUF LAW OFFICES

Mangum, D. Karl

MANN HADFIELD & THORNE

Marelius, Suzanne

Margetts, Kenneth C.

MARQUARDT HASENYAGER
& CUSTEN

MARSDEN ORTON CAHOON
& GOTTFREDSON

Martinez, Michael N.

Marychild, Suzanne

Match, Marva L.

MATHESON MORTENSEN OLSEN
& JEPPSON

Mathews, Dennis R.

Matthews, Elaine M.

Maughan, Mitchell D.

Maycock, John B.

MAZURAN & HAYES

MCcALLISTER & CHUNTZ

McAllister, E. Craig

McBride, Blaine PF.

McBride, Kevin P.

McCoy, John L.

McCully, Michael D.

McDONALD & WEST

McDOUGAL & SMITH

McDougal, Bryan L.

McDOWELL & GILLMAN

McGaha, Kevin W.

McGEE & BRADSHAW

Mclntyre, James

MCcINTYRE GOLDEN HARGOS & DIAZ

McKAY BURTON & THURMAN

McKEACHNIE & ALLRED

McKeown, Richard B.

McMURRAY McMURRAY DALE
& PARKINSON

McRAE & DELAND

Medlin, James B.

Meservy, Jay A.

Metos, Allan M.

Mickelson, James D.

EUGENE MILLER & ASSOCIATES

Minas, Russell Y.

Miner, Robert C.

Mitchell, Scott B.

Mitsunaga, Jimi

MOHLMAN & YOUNG

Montgomery, Carolyn

Monson, Scott G.

MONTREUX FRERES LAW OFFICE

MOONEY & ASSOCIATES
MORGAN & HANSEN
Morgan, Brian W.

MORRIS & MORRIS

Morrison, Grant W.P.

Morrison, Heather E.

Morrison, John K.

Mortensen, Paul W.

Morton, Joseph L. III

MORTON & GARCIA

Mower, Connie L.

MOXLEY JONES & CAMPBELL
MOYLE & DRAPER
MUELLER & NELSON
MURPHY TOLBOE & MABEY
Murray, Duncan T.

- Nebeker, Richard

NEELEMAN & STEPHENS
Neeleman, Thomas D.
Neeley, Douglas L.
Neeley, Robert L.
NEIGHBORHOOD JUSTICE CENTER
Nielsen, D. Michael
NIELSEN & DIXON
NIELSEN & SENIOR
Nielson, Robert J.
Nilsen, Todd B.
NORRIS & ASSOCIATES
Oda, Stephen 1.
Ogilvie, John W.L.
OLMSTEAD & OLMSTEAD
Olmstead, Michael F.
OLSEN MCcIFF & CHAMBERLAIN
OLSON & HOGGAN
Olson, Mark T.
Ong, Luke H.
PATRICIA O’RORKE & ASSOCIATES
Orifici, Joseph F.
OSMOND & ISAACS
Palacios, Frances M.
PALMER & ASSOCIATES
Palley, Mary Flynn
Pappas, Sam N,
Park, Michael W.
PARK FIRM
Parker, David W.
PARRY MURRAY WARD & LAWRENCE
PARSONS BEHLE & LATIMER
PARSONS DAVIES KINGHORN
& PETERS
Patterson, David L.
PATTERSON BARKING & THOMPSON
Payne, David Young
Perkins, Richard W.
PERRY MALMBERG & PERRY
PETERSON & SIMPSON
PETTEY & BRANTLEY
Petty, Ralph C.
Phillips, Delbert R.
PODRIS BLACK & ASSOCIATES
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WELL & LANG
PRESTON & CHAMBERS

" Prince, Frederick S. I
PRINCE YEATES & GELDZAHLER

s ‘Prisbey, Aaron J.

PROFESSIONAL SERVICES
PRUITT GUSHEE & BACHTELL
PURSER, DONALD & ASSOCIATES
Pusey, Robert D.
Ragsdale-Pollock, Candice
Rasmussen, Lee C.
RASMUSSEN MINER & ASSOCIATES
Reber, Fay E.
Reeve, Kenlon W.
Reilly, Rosalie
Retallick, James M.
Rice, John K.
Rich, Stephen D.
RICHARDS BIRD & KUMP
RICHARDS BRANDT MILLER

& NELSON ‘
BRUCE L. RICHARDS & ASSOCIATES
RICHARDSON PACKARD & LAMBERT
Ridge, Raymond L.
RILLING & ASSOCIATES
Riiter, Arthur J.
Roberts, Thomas P.

~<|'ROBINSON & SHEEN

| ROBINSON SEILER & GLAZIER
‘| Rogan, Thomas F.
‘| Rogers, Jon H.
‘| Rohan, Joseph W.
‘| Rose, Brent D.
| Ross, David E.
| Ross, Yan M.
‘[ Rounds, Raymond B.
:| Rouse, Morna Bowman
| Rowe, Del B.
:| Roybal, Frank A.
{ Rushton, Kenneth A.
Russell, M. Reid
Sabey, Deanna D.
Sagers, Joanna B.
| Sallenback, Deloy M.
| Sampinos, Nick J.

| Sandack, A. Wally
| Sandberg, Sidney M.
Sanders, David L.
Sanford, Dan L. ‘
{ SCALLEY & READING
Schetselaar, Janet Zarbock
Schollian, Jerry
Schumacher, Robert J.
Schwarz, Victor D.
Schneider, Mark N.

.| SEAL & KENNEDY

| Semmell, Jane Pett

e Sensenig, Laura K.

Sessions, Brook J.

Sharp, John M.
Shaw, Ryan C.
Shea, Patrick A.
Shy, Cindy
Siggins, Olga B.
SILVESTER & CONROY
Simpson, Steven P.
Skoubye, Jeff B.
Smay, E. Craig
Smedley, James J.
Smith, Byron L.
Smith, David K.
Smith, Duane R.
Smith, Frank G.
Smith, G. Brent
Smith, Scott H.
Smith, Sheldon A.
SMITH & GLAUSER
SMITH KNOWLES & HAMILTON
SMITH REEVE & FULLER
SMITH & STRATTON
SNELL & WILMER
Snider, Kent E.
Snow, Vernon L.
SNIDER & PACE
SNOW CHRISTENSEN & MARTINEAU
SNOW HUTCHISON & NEIDER
SNOW & JENSEN
Snow, V. Lowry
Sorge, John D.
Speciale, George H.
Stanger, Ronald R.
Stark, LaVar E.
Steadman, Duncan F.
Steffensen, Brian W.
Steffensen, David W.
Stephens, Jeffrey R.
Stewart, Alan R.
Stewart, Steven H.
Stith, James L.
STOEL RIVES BOLEY JONES & GREY
STOKER & SWINTON
STREICH LANG
STRONG & HANNI
SUITTER AXLAND & HANSON
SUTHERLAND & ENGLAND
Tanner, James R.
TANNER & TANNER
Tate, Ralph R.
Taylor, Margaret Sidwell
Taylor, Thomas S.
TAYLOR ADAMS LOWE
& HUTCHINSON
TAYLOR MOODY & THORNE
Taylor, Stephen O.
Taysom, Ted
TESCH THOMPSON & SONNENREICH
Thompson, Roger H.
THOMPSON & HIELLE
THORPE NORTH & WESTERN

Thorne, William A.

Tolbe, Christopher A.

TRASK BRITT & ROSSA

TRAVIS & BOWEN

Trueblood, D. Randall

Trujillo, Jose L.

Tunks, Rodney B.

Tyler, Lillian Jean

Uipi, Filia H.

Uresk, Roland

UTAH LEGAL CLINIC

UTAH LEGAL SERVICES

UTAH SCHOOL EMPLOYEES ASSN.

VAN COTT BAGLEY CORNWALL
& McCARTHY

Van Dijk, Teneke

Van Tran, Thuan

VAN WAGONER & STEVENS

Vance, Ronald N.

Vilos, James D.

WADDINGHAM & PETERSON

Wagner, Ruth

Walker, Alexander H. 111

WALKER & GOODWILL

Walsh, John

WALSTAD & BABCOCK

Wangsgard, Craig

WARD & ASSOCIATES

Ward, Clark R.

Warthen, Robert Lee

Wasserman, Ann L.

WATKISS DUNNING & WATKISS

Waterfall, R. Scott

Weiss, Loren E.

Winger, Curtis L.

West, Orson

West, Suzanne

WHATCOTT BARRETT & HAGEN

WILCOX DEWSNUP & KING

Wilde, Robert H.

WILKINS ORITT & HEADMAN

WILLIAMS & HUNT

Williamson, Thomas D.

WILSON & WILSON

WINDER & HASLAM

Winters, Donald W.

Withers, Mark V.

Wolbach, Judith

Woodall, James H.

WOODARD & WOODARD

WOODBURY & KESLER

Wootton, Noall T.

WORKMAN NYDEGGER & SEELEY

Wray, William B.

YOUNG & BROADHEAD

Zeuthen, Carolyn D.

Zager, Mitchel

ZIEGLER SLETTEN & ASSOCIATES

ZOLL & BRANCH

ZOLLINGER & ATWOOD




ALI-ABA SATELLITE SEMINAR:
UNDERSTANDING THE NATIONAL
SECURITIES IMPROVEMENT ACT

AND ITS EFFECT ON THE

INVESTMENT ADVISORY FIRM

Date: Tuesday, June 3, 1997
Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center
Fee: $160.00 (To register, please

call 1-800-CLE-NEWS)
CLE Credit: 4 HOURS

ALI-ABA SATELLITE SEMINAR:
FIDUCIARY RESPONSIBILITY
ISSUES UNDER ERISA - 1997

Date: Thursday, June 5, 1997
Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center
Fee: $160.00 (To register, please

call 1-800-CLE-NEWS)
CLE Credit: 4 HOURS

ALI-ABA SATELLITE SEMINAR:
PART I - UNDERSTANDING
THE INTERNET:

PART II - HANDLING
PROFESSIONAL
RESPONSIBILITY DILEMMAS

Date: Thursday, June 12, 1997
Time: 10:00 a.m. to 2:30 p.m.
Place: Utah Law & Justice Center

Fee: $95.00 for one part
$175 for both parts

(To register, please call
1-800-CLE-NEWS)

2 HOURS for one part
4 HOURS for both parts

CLE Credit:

NLCLE: DOMESTIC RELATIONS

Date: Thursday, June 12, 1997

Time: 5:30 p.m. to 8:30 p.m.

Place: Utah Law & Justice Center

Fee: $30.00 for YLD Members
$60.00 for all others

CLE Credit: 3 HOURS

POWERFUL WITNESS PREPARATION

CLE CALENDAR

ALI-ABA SATELLITE SEMINAR: SEC-
TION 1983
CIVIL RIGHTS LITIGATION

Date: Thursday, June 19, 1997
Time: 9:00 a.m. to 4:00 p.m.
Place: Utah Law & Justice Center
Fee: $249.00 (To register, please

call 1-800-CLE-NEWS)
CLE Credit: 6 HOURS

1997 ANNUAL CONVENTION

Date: July 2 - July 5, 1997
Place: Sun Valley Resort,
Sun Valley, Idaho
CLE Credit: 13 HOURS, WHICH
INCLUDES 4 IN ETHICS
Times & Please look for your Annual
Fees: Convention brochure in the

mail for fees and times.
Also, please register for this
convention on the official
registration form included
in the brochure. Thank you.

Those attorneys who need to comply with the New Lawyer CLE requirements, and who
live outside the Wasatch Front, may satisfy their NLCLE requirements by videotape.
Please contact the CLE Department (801) 531-9095, for further details.

Seminar fees and times are subject to change. Please watch your mail for brochures and
mailings on these and other upcoming seminars for final information. Questions regarding
any Utah State Bar CLE seminar should be directed to Monica Jergensen, CLE Adminis-

trator, at (801) 531-9095.

TITLE OF PROGRAM

CLE REGISTRATION FORM

FEE

Make all checks payable to the Utah State Bar/CLE

Total Due

Name

Phone

Address

City, State, Zip

Bar Number

American Express/MasterCard/VISA

Exp. Date

Credit Card Billing Address

City, State, ZIP

Date: Friday, June 13, 1997
Time: 8:30 a.m. to 4:15 p.m. Signature
Place: Utah Law & Justice Center Please send in your registration with payment to: Utah State Bar, CLE Dept., 645 S, 200 E., S.L.C., Utah 84111. The
Fee: $140.00 - Pre—registration Bar ag&li the Co?tiln?in% Le%al Educ_zftion De[t)l'ilrtment are working with Sections to provide a full complement of live semi-
. A nars. ease watch ror brochure mailings on these.
$16000 = RengtI'athIl at Registration Policy: Please register in advance as registrations are taken on a space available basis. Those who register
he d at the door are welcome but cannot always be guaranteed entrance or materials on the seminar day.
the door Cancellation Policy: Cancellations must be confirmed by letter at least 48 hours prior to the seminar date. Registration
CLE Credit: 7 HOURS fees, minus a $20 nonrefundable fee, will be returned to those rqgislrants who cancel at least 48 hours prior to the seminar
date. No refunds will be given for cancellations made after that time.
NOTE: It is the responsibility of each attorney to maintain records of his or her attendance at seminars for purposes of the
2 year CLE reporting period required by the Utah Mandatory CLE Board.
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ALI-ABA SATELLITE SEMINAR:

U.S. SUPREME COURT UPDATE - ATTENTION
HIGHLIGHTS OF THE 1996-97 TERM '
Date: Thursday, July 17, 1997 NEW LAWYERS-
Time: 10:00 a.m. to 1:00 p.m.
1 Credible E
Place: Utah Law & Jl%S[ICG Centgy Change Of Date ATlele\y:ici:g: I;rse board-certified
Fee: $75.00 (To register, p lease f . medical school faculty members or
call 1-800-CLE-NEWS) or Upcoming caliber,
A NLCLE Workshop el
imely, h d obj
NEGOTIATING THE ETHICS A i

MINEFIELD: BROADCAST LIVE TO
SEVERAL CITIES ACROSS UTAH!

The New Lawyer CLE Workshop
entitled “Domestic Relations” orig-

Selection of Experts
Within 90 minutes of talking with

Dr. Lerner we will fax the proposed

Date: Friday, August 15, 1997 lnally scheduled for Thursday, May specialist’s curriculum vitae and
Time: To be determined 15, 1997 has been postponed. Please retainer agreement for review.
Place: Southern Utah University mark your calendars for Thursday, Plaintiff or Defense
(Broadcast live to several June 12, 1997 to attend this work- Since 1975 our MD's, DDS’s, DPMs,
.. OD’s, PharmD’s, PhD’s, RN’s and
clties across t.he state) ShOp. The WOI'kShOp will be held RPTS’S have provided services to
Fee: To be determined from 5:30 p.m. to 8:30 p.m. at the legal professionals.
redit: 3 HOURS ETHICS .

CLE Credi Utah Law & Jqstlce Center. ‘If you DR. STEVEN E. LERNER
have any questions about this pro- & ASSOCIATES
gram, or any other NLCLE
Workshops, please contact the CLE 1 8(').0'95277563
Department at (801) 531-9095. Kf;f,f;’;ﬁ?ﬁfﬁgwm

A PROFESSIONAL CORPORATION
is pleased to announce that
Michael F. Richman
formerly a shareholder of
Van Cott, Bagley, Cornwall & McCarthy
has become of counsel to the firm
and will specialize in Personal [njury,
Medical Malpractice and Natural Hazard Litigation.
5684 South Green Street
Murray, Utah 84123
Telephone (801) 266-0999 « (800) 224-7399 « Facsimile (801) 266-1338

June 1997
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Case Studies:

When Government is Involved

A client’s vehicle had stalled on a
snowy mountain road. He managed to
move the vehicle to an area with a large
curb. He believed this was an area desig-
nated by the state for motorists to pull off
the road in an emergency. While walking
behind his stalled vehicle, he was struck by
another driver and severely injured. The
client lost his leg in the accident.

At the time the accident occurred, the
client was visiting relatives in a distant
state. After the accident, he returned home
and retained local counsel the represent
him. The firm agreed to pursue a claim
against the other driver and to investigate
the merits of the claim against the distant
state for negligent design or marking of the
roadway. The firm settled the case with the
other driver for the full amount of the dri-
ver’s policy limits. When they began to
pursue the action against the distant state,
the state argued that the claimant had not

complied with the state’s requirement that
written notice of a claim against the state be
given within six months of the date of acci-
dent. This is prescribed by statute. The six
month period had long expired.

The client is now barred from bringing
his claim against the state and is pursuing a
claim against his former attorneys. The
defendant attorneys state that they advised
the client from the beginning that the claim
against the state was of questionable merit, but
given the severity of his injuries, they would
attempt some recovery from that state.

CURRENT STATUS

The insurer is in the process of reminding
the claimant of the questionable merits of
the claim against the state and gathering
information as to how the accident occurred
along with the claimant’s medical records
and bills. The claimant denies that the attor-
neys advised him of the questionable merits

of a claim against the state. We view the
attorneys’ exposure as the amount the state
would have paid the claimant had the statu-
tory notice been timely filed.

CLAIM AVOIDANCE

When accepting a case where the cause
of action accrues in another jurisdiction
outside the firm’s general geographical
area of practice and a governmental entity
of some sort is a likely or possible defen-
dant, immediately determine what
statutory reporting requirements may exist
as well as all other applicable legal require-
ments. We typically think of attorneys
being sued for missing the statutes of limi-
tations. The number of claims involving
the failure to either timely or properly file
a statutory notice in cases involving gov-
ernmental entities may well equal the
number of claims involving a missed
statute of limitations.

Attorneys Needed to Assist the Elderly
Needs of the Elderly Committee Senior Center Legal Clinics

Attorneys are needed to contribute two
hours during the next 12 months to assist
elderly persons in a legal clinic setting. The
clinics provide elderly persons with the
opportunity to ask questions about their
legal and quasi-legal problems in the famil-
iar and easily accessible surroundings of a
Senior Center. Attorneys direct the person
to appropriate legal or other services.

The Needs of the Elderly Committee
supports the participating attorneys, by
among other things, providing information
on the various legal and other services

available to the elderly. Since the attorney
serves primarily a referral function, the attor-
ney need not have a background in elder law.
Participating attorneys are not expected to
provide continuing legal representation to the
elderly persons with whom they meet and are
being asked to provide only two hours of time
during the next 12 months.

The Needs of the Elderly committee insti-
tuted the Senior Center Legal Clinics pro-
gram to address the elderly’s acute need for
attorney help in locating available resources
for resolving their legal or quasi-legal prob-
lems. Without this assistance, the elderly
often unnecessarily endure confusion and
anxiety over problems which an attorney
could quickly address by simply directing the
elderly person to the proper governmental
agency or pro bono/low cost provider of legal
services. Attorneys participating in the clin-
ics are able to provide substantial comfort to
the elderly, with only a two hour time com-
mitment.

The Committee has conducted a number
of these legal clinics during the last several
months. Through these clinics, the
Committee has obtained the experience to

support participating attorneys in helping
the elderly. Attorneys participating in these
clinics have not needed specialized knowl-
edge in elder law to provide real assistance.

To make these clinics a permanent ser-
vice of the Bar, participation from individ-
ual Bar members is essential. Any attorneys
interested in participating in this rewarding,
yet truly worthwhile, program are encour-
aged to contact: Tom Christensen or Mary

Ann Fowler @ 531-8900, Fabian and |

Clendenin, 215 South State, #1200, Salt
Lake City, Utah 84111.
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CLASSIFIED ADS

RATES & DEADLINES

Bar Member Rates: 1-50 words —
$20.00 / 51-100 words — $35.00. Confi-
dential box is $10.00 extra. Cancellations
must be in writing. For information regard-
ing classified advertising, please call (801)
297-7022.

Classified Advertising Policy: No
commercial advertising is allowed in the
classified advertising section of the Jour-
nal. For display advertising rates and
information, please call (801) 486-9095. It
shall be the policy of the Utah State Bar
that no advertisement should indicate any
preference, limitation, specification or dis-
crimination based on color, handicap,
religion, sex, national origin or age.

Utah Bar Journal and the Utah State
Bar Association do not assume any respon-
sibility for an ad, including errors or
omissions, beyond the cost of the ad itself.
Claims for error adjustment must be made
within a reasonable time after the ad is
published.

CAVEAT — The deadline for classified
advertisements is the first day of each
month prior to the month of publication.
(Example: May 1 deadline for June publi-
cation). If advertisements are received later
than the first, they will be published in the
next available issue. In addition, payment
must be received with the advertisement.

BOOKS FOR SALE

Utah Code Annotated. Complete and up to
date; excellent condition, most volumes
“out of box” new. $400.00. Contact Jean @
(801) 538-8262.

POSITIONS AVAILABLE

Large established, full-service Salt Lake
City firm seeks an associate with three to
five years quality experience in litigation
and a strong academic background. Exper-
tise in employment law and/or medical
malpractice would be useful. All inquiries
will be kept confidential. Please send
fesume to: Confidential Box #30, ATTN:
Maud Thurman, Utah State Bar, 645 South
200 East, Salt Lake City, Utah 84111.

AV firm seeks 2-4 year LR/Coif Associ-
ate to litigate for ski resorts, government
and commercial clients. Send resume to

Gordon Strachan, Old City Hall, Upstairs,
P.O. Box 3747, Park City, Utah 84060-3747.

Small firm seeks associate attorney with one
to three years experience to handle family
law and other civil litigation. Excellent writ
ing ability, initiative and strong desire to try
cases and resolve problems for clients
required. Send resume to Debra Doucette,
O’Rorke & Gardiner, LLC, 6995 Union Park
Center, Suite 470, Midvale, Utah 84047 or
fax to (801) 569-3434.

St. George firm seeks two associate attor-
neys with 1 to 3 years experience in civil
litigation or tax/estate planning. Strong cre-
dentials, writing skills and references
required. Inquiries will be kept confidential.
Please send resume and writing samples to
Box 2747, St. George, UT 84770.

Small Salt Lake City firm seeking an associ-
ate with 1-3 years experience. Background
in employment and retirement benefits
preferable. Strong research and writing skills
necessary. Litigation/appellate experience
also helpful. Reply to Maud C. Thurman,
Utah State Bar, Confidential Box #31, 645
South 200 East, Salt Lake City, UT 84111.

POSITIONS WANTED

ATTORNEY: Former Assistant Bar Counsel.
Experienced in attorney discipline matters.
Familiar with the disciplinary proceedings
of the Utah State Bar. Reasonable rates. Call
Nayer H. Honarvar, 39 Exchange Place,
Suite #100, Salt Lake City, UT 84111. Cali
(801) 583-0206 or (801) 534-0909.

CALIFORNIA LAWYER ... also admit-
ted in Utah! I will make appearances
anywhere in California; research and report
on California law; and in general, help in
any other way I can. $75 per hour + travel
expenses. Contact John Palley @ (916) 455-
6785 or palley] @palley.com

OFFICE SPACE/SHARING

Deluxe shared office space for one or two
attorneys with established law firm in
Broadway Centre (111 East Broadway).
Spacious offices, conference room, storage
and secretarial station included. Fax, copier,
telephones and receptionist available. Call

Jody or Martin @ (801) 575-7100.

Deluxe office space for two or three attor-
neys. Avoid the downtown/freeway
congestion. 7821 South 700 East, Sandy.
Includes three spacious offices, large
reception area, conference room, space for
library, file storage, wet bar and refrigera-
tor, convenient parking adjacent to
building. Call (801) 272-1013.

“Class A office sharing space available for
one attorney with established small firm.
Excellent downtown location, two blocks
from courthouse. Parking provided. Com-
plete facilities, including conferences
room, reception area, library, telephone,
fax, copier. Excellent opportunity. Please
call Larry R. Keller or A. Howard Lund-
gren @ (801) 532-7282."

Large office space in 5 attorney suite. Ter-
rific location next to state and federal
courts and law library. Secretarial station
available if desired. Includes reception,
conference room, two offices, telephone,
fax and copier. Convenient covered parking
located adjacent to building. Contact She-
lia @ (801) 364-4040.

Historic Bamberger Mansion: 623 East 100
South: Small Firm: Spacious Offices, con-
ference room, fax, copier, telephone, free
parking and receptionist available. Rent
negotiable. Call (801) 363-5060 or (801)
583-5927.

SERVICES

UTAH VALLEY LEGAL ASSISTANT
JOB BANK: Resumes of legal assistants
for full, part-time, or interim work from
our graduating classes are available upon
request. Contact: Mikki O’connor, UVSC
Legal Studies Department, 800 West 1200
South, Orem, UT 84058 or call (801) 222-
8850. Fax (801) 764-7327.

Help Clients Raise Cash on secured pay-
ment streams: Real Estate Notes, Business
Notes, Structured Settlements, Annuities,
etc. Purchase can be all payments, splits,
partial, multi-stage. Call about advances on
Estates in Probate. Abram Miller, Ph.D.,
(801) 281-9723, pager (801) 460-9500.
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EXPERT WITNESS & CONSULTANT:
Chemical Accident Reconstruction;
Hazardous Chemicals; Disposal; EPA,
OSHA, DOT Regulations; Labeling; Pack-
aging; Drums; Aerosols: Propane; Fires &
Explosions; hot water/beverage burns,
Metallurgy, Corrosion; Failure Analysis.
Certified Fire & Explosion Investigator.
Michael Fox, Ph.D. (800) 645-3369.
e-mail: mikefox @flash.net

http://www flash.net/~mikefox/chemistry

LUMP SUMS CASH PAID For Remain-
ing Payments on Seller Financed Real
Estate Contracts, Notes & Deeds of Trust,
Notes & Mortgages, Business Notes,
Insurance Settlements, Lottery Winnings.
CASCADE FUNDING, INC. 1(800)
476-9644.

SKIP TRACING/LOCATOR: Need to
find someone? Will find the person or no
charge/no minimum fee for basic search.
87% success rate. Nationwide Confidential.
Other attorney needed Searches / records /
reports in many areas from our extensive
data bases. Tell us what you need. Verify
USA Call toll free (888) 2-Verify.

EXPERT WITNESS: industrial acci-
dents, reconstruction, machine design &
guarding, environmental, toxic expo-
sures, Twenty-six + years experience. F.
David Pierce, MSPH, CIH, CSP, CIH
(801) 576-0380 or fax (801) 576-0361.

CASH PAID! WE FUND - Appeals, Con-
tracts and Structured Settlements!! Full or
Partial — For Information, Phone, Toll Free
(800) 426-8367. HMC INTERNA-
TIONAL, INC. (referral fee)

MEDICAL EXPERT EVALUATION AND
TESTIMONY: Physician/lawyer, 15 years
Emergency Medicine experience, Board
certified and Fellow of American College
Emergency Physicians. Articulate and
knowledgeable. Free phone consultation and
initial informal opinion. Clark Newhall,
MD, JD. (801) 530-0350 anytime.

SEXUAL ABUSE/DEFENSE Children’s
statements are often manipulated, fabri-
cated, or poorly investigated. Objective
criteria can identify valid testimony. Com-
monly, allegations lack validity and place
serious doubt on children’s statements as
evidence. Currently research supports

STATEMENT ANALYSIS, specific juror
selection and instructions. B. Giffen, M.Sc.
Evidence Specialist American College
Forensic Examiners (801) 485-4011.

The American Board of Professional
Psychology has awarded nearly 200 psy-
chologists in the US and Canada the
Diplomate in Forensic Psychology desig-
nating excellence and competence in the
field of forensic psychology. For referrals to
Diplomates by region or specialty, contact:
The American Academy of Forensic Psy-
chology, 128 N. Craig St., Pittsburgh, PA
15213; Phone: (412) 681-3000; Fax: (412)
681-1471. Internet: http://www.abfp.com/aafp

APPRAISALS: CERTIFIED PERSONAL
PROPERTY APPRAISALS/COURT REC-
OGNIZED - Estate Work, Fine Furniture,
Divorce, Antiques, Expert Witness,
National Instructor for the Certified
Appraisers Guild of America. Eighteen
years experience. Immediate service avail-
able. Robert Olson C.A.G.A. (801)
580-0418.

HELP!!! - LOOKING FOR LAWYER
WHO HELPED MY DAD WITH A
WILL. My father’s name is Samuel L.
Kiniry. Please call Guy Kiniry @ (801)
280-3262 or (801) 557-7153. Thank you!

combined expertise of 33 out-
standing and experienced
natural resources law profes-

43rd Annual
Rocky Mountain
Mineral Law Institute

The Rocky Mountain Mineral Law
Foundation is sponsoring the 43rd Annual
Rocky Mountain Mineral Law Institute in
Portland, Oregon, on July 24-26, 1997.

The 43rd Annual Institute offers the

sionals. Presentations will address
a variety of practical legal and land
problems associated with the
exploration for and development of oil and gas, hard minerals,
and water on both public and private lands.

Several general sessions, as well as split sections on mining,
oil and gas, landmen’s issues, and water topics are offered. Papers
focusing on environmental, public lands, and international topics
are interwoven throughout the program.

Attorneys, landmen, corporate management, government rep-
resentatives, university faculty, and consultants will benefit from
knowledge gained from this year’s program.

For additional information, contact the Foundation at (303)
321-8100. '

52

Vol. 10 No. 5




CERTIFICATE OF COMPLIANCE
For Years 19 and 19

Utah State Board of
Continuing Legal Education
Utah Law and Justice Center
645 South 200 East
Salt Lake City, Utah 84111-3834
Telephone (801) 531-9077 FAX (801) 531-0660

Name: Utah State Bar Number:

Address; Telephone Number:

Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity**

Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity**

Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity**

Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity**

Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity**

Provider/Sponsor

Program Title

|
|
Date of Activity CLE Hours Type of Activity** ’

IF YOU HAVE MORE PROGRAM ENTRIES, COPY THIS FORM AND ATTACH AN EXTRA PAGE




**EXPLANATION OF TYPE OF ACTIVITY

A. Audio/Video Tapes. No more than one half of the credit hour requirement may be obtained
through study with audio and video tapes. See Regulation 4(d)-101(a).

B. Writing and Publishing an Article. Three credit hours are allowed for each 3,000 words in a
Board approved article published in a legal periodical. An application for accreditation of the article must
be submitted at least sixty days prior to reporting the activity for credit. No more than one-half of the
credit hour requirement may be obtained through the writing and publication of an article or articles. See
Regulation 4(d)-101(b). :

C. Lecturing. Lecturers in an accredited continuing legal education program and part-time teach-
ers who are practitioners in an ABA approved law school may receive three hours of credit for each hour
spent in lecturing or teaching. No more than one-half of the credit hour requirement may be obtained
through lecturing and part-time teaching. No lecturing or teaching credit is available for participation in a
panel discussion. See Regulation 4(d)-101(c).

D. CLE Program. There is no restriction on the percentage of the credit hour requirement which
may be obtained through attendance at an accredited legal education program. However, a minimum of
one-third of the credit hour requirement must be obtained through attendance at live continuing legal
education programs.

THE ABOVE IS ONLY A SUMMARY. FOR A FULL EXPLANATION SEE REGULATION 4(d)-101
OF THE RULES GOVERNING MANDATORY CONTINUING LEGAL EDUCATION FOR THE
STATE OF UTAH.

Regulation 5-102 — In accordance with Rule 8, each attorney shall pay a filing fee of $5.00 at the time
of filing the statement of compliance. Any attorney who fails to file the statement or pay the fee by
December 31 of the year in which the reports are due shall be assessed a $50.00 late fee.

I hereby certify that the information contained herein is complete and accurate. I
further certify that I am familiar with the Rules and Regulations governing Mandatory
Continuing Legal Education for the State of Utah including Regulations 5-103(1).

DATE: SIGNATURE:

Regulation 5-103(1) — Each attorney shall keep and maintain proof to substantiate the claims made on
any statement of compliance filed with the board. The proof may contain, but is not limited to, certificates
of completion or attendance from sponsors, certificates from course leaders or materials claimed to provide
credit. This proof shall be retained by the attorney for a period of four years from the end of the period
of which the statement of compliance is filed, and shall be submitted to the board upon written request.




They always said you'd gOf(l/" In [{fé,

No matter how far you went, you were covered.

That's the beauty of Blue Cross and Blue Shield. Your coverage knows no boundaries. It follows
you wherever you go. It also gives you the freedom to choose from any hospital network in Utah.
And virtually every doctor. Our plans also include ValueCare, a flexible preferred provider net-
work with statewide coverage and ValueCare Premier for self-employed people, their families
and small businesses. We even offer a low-cost, managed-care plan called HMOBlue that puts
the emphasis on your relationship with your physician. No other Utah company can match the
choices we can offer. For health insurance, the best solutions come out of the blue.

BlueCross BlueShield
of Utah
o The COMPANY of CHOICE

Blue Cross and Blue Shield of Utah and ValueCare are independent
licensees of the Blue Cross and Blue Shield Association.

http://www.bebsutah.com
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All Utah
CD-ROMis

are not created equal.

If you thought all CD-ROMs were outdated,

you haven’t seen Michie’s™ Utah Law on Disc’’

Now Michie’s Utah Law on Disc includes the

exclusive Online Connection™ program—at no

cost—for up-to-the-minute Utah caselaw

updates directly from the LEXIS®-NEXIS®

services! Get the currentness AND convenience

of Michie’s CD-ROM Library including:

e Utah Code Annotated

* Utah Court Rules Annotated

o Utah Supreme Court Decisions since
January 1945

 Utah Court of Appeals Decisions since
April 1987

e Selected federal court decisions since 1865

 Utah Administrative Code

* Opinions of the Attorney General

* Utah Executive Documents

» Utah Tax Commission Decisions

e Utah Session Laws

Act now and you’ll receive 30 days of unlimited

access to the LEXIS-NEXIS services at NO

additional cost!

Call 1-800-356-6548
today!

All the right solutions at prices you can afford.

LEXIS-NEXIS

A=<MICHIE ADVANTAGE

FOR SMALL LAW FIRMS

LEXIS and NEXIS are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo,

Z A ° o
% LEXIS' NEXIS Online Connection, Michie’s and Law on Disc are trademarks of Reed Elsevier Properties Inc., used under license. SHEPARD’S is a
registered trademark of Shepard’s Company, a Partnership. ©1997 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved.
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