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~LETTERS~ II

Note from editorial board of Voir Dire: Because of the overwhelming number of responses to the letter of Mark Gould printed in the
Winter Issue of Voir Dire, the Utah Bar Journal has agreed to publish a group letter signed by several attorneys. The letters which were
submitted by individual attorneys will appear in the Summer Issue of Voir Dire.

Dear Editor:
This letter is in response to the letter of

Mark H. Gould (Voir Dire, Winter 1997)
attacking Voir Dire for honoring Jane Mar-
quardt as a "Credit to the Profession."

According to Mr. Gould, Ms. Marquardt is
unworthy of such an honor because she is
an "admitted homosexual."

Many of us have known Jane Marquardt
throughout her twenty-year career as a
lawyer and we concur that she is, indeed, a
credit to our profession. During her early
career as a skilled and effective litigator
and in her current field of tax and estate

planning, Ms. Marquardt has exhibited the
finest attributes of a member of the bar. Her
thoughtfulness and reputation for hard work
have made her a sought-after candidate for
bar committees and community assign-
ments. In addition to the many
accomplishments noted in the Voir Dire arti-
cle, she is cUlTently serving as President of
the Utah Bar Foundation. In her practice,
Jane Marquardt has always demonstrated an

uncompromising integrity and adherence to
ethical standards to which we all should
aspire. She has given much to the profession
and the community and she has earned the

recognition she was given.

Ms. Marquardt's sexual orientation has
nothing to do with her ability to practice
law or to be an outstanding member of the
bar. By contrast, one's eligibility to partici-
pate in civilized society, much less to
practice law, is substantially compromised
by bigotry and insensitivity. Intolerance
has no place in our profession.

Ms. Marquardt's decision to make her
private life a matter of public record in a
dignified manner is courageous. Jane Mar-
quardt is well deserving of the admiration

and respect that we hold for her.

I

I I
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Take a Number and Get in Line

It's a beautiful winter's day in Utah.The sun is shining, and it's 18 degrees
outside. I have always loved the fact that it
could be so cold but yet so clear and won-
derfully sunny. When I was in law school
23 years ago, 1 only remember drab, winter
days where the last thing I saw was sun-
shine. My personal weather report has
gotten progressively better over the last 20
years, and lowe that to a profession that
has allowed me to progress as an individ-
ual, a father, husband and son, a friend, and
a lawyer. Along that long road which is
ever-changing, I have learned that how one
practices, as a member of our noble profes-
sion, has a great deal to do with how one
progresses within its ranks.

As you probably know if you have read
any number of my one-sided "Let's Kiss All
the Lawyers" articles, my tendency is to
cheerlead for our Bar and its membership.
Well, guess what! I'm not finished yet. But I
am ready to put a different slant on it, because
l d like to emphasize that the best lawyers are
those who treat not only their peers with
respect and kindness, but also those who
acknowledge that we, as attorneys, must real-
ize that our most important commodity
besides our knowledge is our client.

I spent a few days in grand San Antonio,
Texas, as I previously reported to you, attend-

By Steven M. Kaufman

ing an ABA convention. I always tty to bring
back something useful for our members, some-
thing that reestablishes the view that these
getaways are worthwhile and purosefuL. When
I was elected your President, the thought of
going out of town to all sorts of different events
sounded, quite franky, exciting and worth the
time. Most have been; a few have not. But I can
honestly say that none have been a total bust. I
seem to always bring back some idea or pro-
posal, meet someone who shares a program
some other Bar has found useful, or meet an
attoiiey or judge who helps me keep my unfal-
tering view about our profession. I also come
back from these meetings knowing that our Bar
is as progressive as any, and that we are moving
in the right direction.

This brings me back to the basis for this
message - that our clients are not to be forgot-
ten. At this most recent convention, I listenéd to
the President of Southwest Airlines speak about
customer service. You have probably seen this
gentleman, who is also a lawyer, espouse
loudly that he has taken a relatively unknown
airline and turned it into one of the most
revered and profitable companies in the airline
industry (or any industry, for that matter). We
can learn a great deal from him because we
must never forget that, for most of us, without
the client, our practices don't grow or prosper.
Whether we teach or do research, practice in a

solo, small, mid-size or large firm, work for a
goveiimental agency or corporation, or what-
ever our legal endeavors might be, without a
client, a happy client, our career could be
short-lived. We need to remember that
although we are the captains of our ships, the
clients help the ships get out of the harbor.

Sound like a goofy analogy? I don't think so.
If we don't keep in good touch with our
clients, acknowledge their questions without
acting high and mighty, and react to their
legal needs with respect and caring, then soon
our reputations will sink the ships, for we
have forgotten that without the clients, we
have nothing to pursue. Each clients repre-
sents a paricular position, ideal, or need that
cannot be gainfully and rightfully pursued
unless we show our gratitude toward the
client by addressing his or her needs in an
honest, caring way. No, we need not be a
babysitter, but we do need to remember that a
return phone call, a timely response, a short
letter of acknowledgment sent in a timely
manner, an explanation setting out the legal
procedure, and just plain old honest conceii
for the client's needs will cause our reputa-
tions to glow, our client to trust and retain
confidence in us, and our brothers and sisters
in the Bar to take us at our word. If we have a
service-oriented attitude toward our practice,
no matter who the client we serve represents,
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I suggest we wil see our practices grow and clients and adversares ale that our profession notch on the survey of favorite professions.
prosper. We wil gain that respect we hopefully is client-oriented, client-friendly, and lawyer- Maybe then there would be one less lawyer
deserve, and our peers will appreciate our pro- responsible. Maybe I overdid the hyphenated joke, one less disgruntled client who tells
fessionalism. The client and opposing counsel words, but they tend to emphasize my point, the world how much we don't do for soci-
both deserve our constant attention until a par- and I am hopeful that you get the picture. ety, and maybe then there would be a
ticular case, dispute, or matter has been totaly Professionalism is a word which may mean happier workplace for you and me.
resolved. Customer/client preservation requires many thgs to many people, but I hope we all As much as I like ice cream, I hope our
nothg less. We always refer to the customers agree that we can do better in our efforts to profession never gets to the Baski-Robbins
of our services as clients, but as I leamed a few facilitate quicker and kinder resolutions to the status of "take a number and get in line"
weeks ago in San Antonio, they are one and the problems we try to solve for our clients. As because there is a better way. Being accessi-
same. We are not salespeople in the sense of lawyers, we have a solemn duty to best serve ble, providing good legal services and
the retail world, but we are our profession's our clients and their needs. We also have the caring about the entire circle of people
own best advertisement. It really doesn't take same duty to clar our role in society, whie involved in a parcular case (from the client
much to retun a phone call, answer a question serving the public and private sector alike. We to the courts) are the best ways to promote
which may have gone unanswered too long, or are duty-bound to serve our clients to the best something other than what I cal "ice cream
just be diligent in handling our legal duties. of our ability, which goes without saying, even store access." If clients or peers ever feel
When a lawyer doesn't return my call in a though I just said it. Withn those boundares, lie they have to tae a number, somethig
timely manner and then gives me the excuse we must do our best to complete our tasks in a is realy wrong. It's time to take a good look
that he or she has been so busy, I tend to want timely maner, keep our clients apprised as to at ourselves and how we practice law. Take
to put that lawyer on eternal hold, but then tlie status of their case, deal faily and appropri- one less scoop, have a few less choices of
being the civil kind of guy I am and remember- ately with opposing counsel, and help the ice cream, and then give our richest and
ing that I have a duty to practice what I preach, courts and judges remai avaiable to the public most tasty ice cream to those chosen few
I kindly acknowledge that the lawyer is lucky so everyone has equal access to justice, which who are lucky enough to have us as their
to have so much business, and then I think to should begin when the attomey-client relation- lawyers. Scoop it in a meaningful way, and
myself about the last 30 days of meetings I ship commences. If we take this duty seriously, let's not make those ice cream lovers wait in
have attended outside of my everyday practice we wil have happier clients, whether the out- lie. The law and ice cream - nothing and

and that I was stil able to return those tele- come is ultimately in their favor or not. The everything to do with how we practice. I
phone calls. I defitely am not perfect, but we judges wil have more time to make their courts think I'll take a break now to retun a call
al can make time to do the right thing, follow available to those who really need access to and get a cone. But no waiting in line. Talk
through with common couresy, and show our them, and our profession will surely move up a to you soon!
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tax and shipping.
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With purchase of book, full text available
on two 1.44 MB computer disks in
WordPerfect 5.1 for an additional cost of
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In my last Commissioner's Report I dis-cussed the issue of diversity - not
diversity in a necessarily politically correct
sense, but the diversity of our profession as
it related to the broad category of clients
and interests we represent. I had intended
to write this Commissioner's letter on a
totally unrelated topic. However, a couple
of recent events involving our organization
cause me to review the issue again from a
different angle.

Diversity is a broad term. In addition to
the broad spectrum of our clients' interests,
it must also include different perspectives

or philosophical points of view on various
issues, as well as the more commonly
understood reference, which includes dif-
ferences in physical characteristics or
cultural background. As lawyers trained in
the Constitution we should be the first to
recognize that those other aspects of diver-
sity should also be respected.

Two recent events relate to both of those
aspects of diversity. As most of you recall,
the recent winter issue of Voir Dire pub-
lished a letter to the Editor from a Bar
member criticizing a previous Voir Dire
article which had commended the positive
contributions to our profession of another
member, whose lifestyle the letter writer
did not approve of. The second event which

Diversity Revisited
By Charles R. Brown

sparked my interest involves an ongoing
national controversy. A suggestion was
floated regarding whether the United States
Supreme Court Justice Clarence Thomas
should be invited to speak to our 1997 Annual
Convention. That suggestion created the same
type of controversy and strong disagreement
which has occurred on a national leveL.

My point of view on both events, as an
absolutist on First Amendment issues, is
that, although I strongly disagree with the
opinion of the Voir Dire letter writer (more
on that later) and one may not necessarily
agree with the judicial philosophy or behav-
ioral history of Justice Thomas, they both
have a right to be heard. As Voltaire stated

centuries ago: "I disapprove of what you
say, but I wil defend to the death your right
to say it." A number of people believe that
Voir Dire should not have published the

letter. The decision to publish must have
been a difficult one. However, the purpose of
letters to the editor is to allow publication of
viewpoints, no matter how offensive or
objectionable, which differ from those of the
editorial board. Our profession should be the
last group in society which attempts to sup-
press a point of view with which we
disagree.

Regarding Justice Thomas, no less an
authority than NAACP President Kweisi

Mafume, in scolding a Maryland Chapter
which had protested a scheduled speech by
the Justice to a youth group, stated:

Free speech in a democratic society
must be fought for, whether we like
what we hear or not, because one day
someone will come to silence us and
then who wil speak for us?

Certainly President Mafume could not,
under any stretch of the imagination, be
considered to agree with the judicial phi-
losophy of Justice Thomas.

President Mafume's words should also
apply to us. Our organization should not be
tentative about inviting speakers who may
be objectionable to some. We are, after all,
a diverse group. If we are hesitant to invite
speakers whom some may find objection-
able, we wil end up with speakers on
important issues who are not threatening
but who also fail to challenge us. We
should invite Justice Thomas; and other
conservatives such as Judge Richard Pos-
ner; Professor Michael McConnell or even
Rush Limbaugh. We should also invite
speakers representing the other end of the

spectrum on important issues - examples

might be Professor Angela Davis; Profes-
sor Catherine McKinnon; a proponent of
critical legal scholarship or a legal advo-
cate for gay rights. I mayor may not agree
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with the philosophical or political point of
view of any or all of the foregoing speak-
ers, or others from the right or left.
However, 1 still want to hear what they
have to say and hope that it may stimulate
all of us to an intellgent, rational discourse
which wil provide more insight into the
important issues facing us.

With that premise in mind, I wil now
exercise my free speech rights. The second
important aspect of diversity on which I
am focussing in this report involves differ-
ences in physical characteristics or cultural
background. Those include, of course, dif-
ferences in gender, race, religion, political
affliation and sexual preference, among
others. A couple of years ago there was a

minor controversy in the Bar Commission
involving our ex-officio members. A group
of us, of whom I was one, wanted to reduce
the number of ex-officio members. That pro-
posal was not successfuL. My motivation in
supporting a reduction in the Bar Commis-
sion was because, as a corporate attorney, it
is my experience that the effciency of a pol-
icy-making Board becomes substantially
diminished once it exceeds a certain number.
While I am still concerned about effciency,
I am pleased with the result. All the ex-off-
cio members of the Board contribute
substantially to our discussions. They
improve our understanding of the impact the
issues we face may have on those with a dif-
ferent background or perspective.

As I stated in my previous report, our
principal role should be to zealously repre-
sent the interests of our clients, who are as
diverse as the population in general. So
long as an individual member of our orga-
nization represents her or his clients with
creativity, competence, diligence, ability
and ethical behavior, his or her back-
ground, physical characteristics or personal
preferences should not be relevant. Each of
us is an individual and we each have per-
sonal characteristics which may not be
appreciated by others. I know many people
think I am a little off kilter because of my
love of the cinema of David Lynch and the
lyrics and music of Warren Zevon. That is
my personal cÌ1oice. Likewise, although I
may disagree with the personal preferences
or philosophical viewpoint of many of our
members, that has no bearing on their com-
petence as attorneys or their contribution to
our profession.

I am not acquainted with the writer of
the recent Voir Dire letter. However, I con-
sider myself a friend of the person who
was the subject of that letter. I have worked
with her often on tax law matters, have

served with her on Bar commttees and call
on her often when I need a competent
answer to an esoteric area of estate planning
or probate law. Although I do not practice
her lifestyle choice, neither do I share simi-
lar religious beliefs and political views
with many other Bar members whom I also
consider to be a credit to and a positive
public representative of our profession. I
have many friends, including members of
our profession, who run the gambit of
diversity. I judge them as individuals, and
as individuals only; not as members of a
gender or race; or as subscribers to a reli-
gion, a political party or a paricular sexual
preference. In fact, I wil even admit that I
have some friends who are, and I have
been known on occasion to associate with,
- (dare I speak the word) - Democrats.

Our principal role as attorneys should
be to serve our clients with diligence and
competence. As long as our members ful-
fil that goal they are a credit to our

profession and should be respected. Like-
wise, the members of our enlightened
profession should not be in the business of
intimidating or suppressing expression by
those with a different point of view, history
or lifestyle. Otherwise, the next time that
intolerance or suppression may be directed
at each of us.
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The Law and Economics of
Patent Infringement Damages

Traditionally, economists haveplayed a surprisingly limited role in
the damage phase of patent infringement
cases. Until recently, patent infringement
damages have been the exclusive domain
of accountants and patent lawyers. This is
unfortunate because economic theory can
be a powerful tool for both calculating
your client's damages or challenging the
logic of your opponent's damage calcula-
tion. i The purpose of this article is to
familiarize Utah Bar members with how
economists approach the murky law of
patent damages.

THE PATENT STATUTE
The starting point for any analysis of

patent damages is 35 U.S.c. § 284 (the
"Patent Statute"), which provides that:

Upon finding for the claimant the
court shall award the claimant dam-
ages adequate to compensate for the
infringement, but in no event less
than a reasonable royalty, for use made
of the invention by the infringer.

(Emphasis added.)
Prior to 1946, the precursor to section

284 went beyond "compensation", allow-
ing for both recovery of compensation and
the infringer's profits. The 1946 Amend-
ment, Act of August 1, 1946, Ch. 726, § 1,
eliminated the language regarding the
infringer's profits and added the reference
to compensation.2

This revision is important. Before 1946,
patent owners were awarded damages that
included both the lost profits to the patent
owner and the infringer's profits.3 Essen-
tially, a successful plaintiff was placed in a
better position than had the infringement
not ~ccurred because profits on some sales
were counted twice-once as lost profits to
the patent owner and again as the actual
profits the infringer received. The Supreme
Court interpreted the 1946 revision as cor-
recting this situation. Aro Manufacturing
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Co. v. Convertible Top Replacement Co., 377
U.S. 476 (1964), held that the intent of the
revised statute was to limit a plaintiff's dam-
ages to "compensation for the pecuniary loss
(the patent owner) has suffered from the
infringement, without regard to the question
whether the defendant has gained or lost by
his unlawful acts." Id. at 507. According to
the Court, the statutory reference to compen-
satory damages means that damages are
limited to "the difference between (the
patent owner's) pecuniary condition after the
infringement, and what his condition would
have been if the infringement had not
occurred." Id. In other words, "(h)ad the

infringer not infringed, what would (the)
Patent Holder. . . have made?" Id.

LOST PROFITS
The Patent Statute is also abundantly clear

as to how compensation is to be calculated.
Compensatory damages have consistently
been interpreted by the United States Court
of Appeals for the Federal Circuit (the
"Federal Circuit")4 to mean "lost profits,"
with a reasonable royalty acting as the floor
for damages when lost profits cannot be
proven. Accordingly, plaintiffs wil typically
seek lost profits when possible, and attempt
to calculate a reasonable royalty only when
insufficient information is available to
prove lost profits, or when the require-
ments of such proof cannot be satisfied.

Proof of lost profits requires that the
patent owner demonstrate that, absent
infringement, he would have made the
sales that the infringer actually made. The
standards for such proof have changed
measurably in the last fifteen years. Before
the establishment of the Federal Circuit,
the burden of proof to establish lost profits
was substantial. Any possibility that some-
one other than the patent owner could have
made any sales of the infringer completely
negated a recovery of lost profits. See Tek-
tronix, Inc. v. United States, 552 F.2d 343,
349 (Ct. Cl. 1977) ("if lost profits are ever
to be awarded . . . it should be only after
the strictest proof that the patentee would
actually have earned and retained those
sums in its sales"). In contrast, the Federal
Circuit has adopted a lower standard of
"reasonable probability." Under that stan-
dard, the patent owner must show only that
it is more probable than not that he would
have made the infringer's sales.

While the Federal Circuit has made it
clear that there is no single method by
which the patent owner must carry its bur-
den of proving lost profits, by far the most
common approach is the four-part test out-
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lined in Panduit Corp. v. Stahlin Brothers

Fibre Works, Inc., 575 F.2d 1152 (6th Cir.
1978). The Panduit test requires that the
plaintiff establish (1) the existence of
demand for the patented product, (2) the
absence of acceptable noninfringing substi-
tutes, (3) the patent owner's ability to meet
demand, and (4) some proof of the amount
of profit lost per lost sale. Id. at 1 156. Sat-

isfying these four factors results in the
establishment of the fact that, absent
infringement, the patent owner would have
made the infringer's sales.

The first prong of the Panduit test is rarely
difficult for the plaintiff to meet. In fact, it
is nonsensicaL. After all, if there were no
demand for the patented product, there
would be no infringement either. Likewise,
the fourth factor may require little more
than the production of the plaintiff's
income statement. It is not surprising, then,
that the key inquiries involved in proving
lost profits are the absence of acceptable
noninfringing substitutes and the patent
owner's ability to produce, market and sell
to the infringer's customers. Both of these
questions are well-suited for economic
analysis, and the Federal Circuit has

increasingly incorporated economic analy-
sis when addressing these issues.

Initially, the Federal Circuit required
proof that non infringing substitutes did not
possess all of the attributes of the patented
product. See e.g., TWM Manufacturing
Co., Inc. v. Dura Corp., 789 F.2d 895, 901
(Fed Cir. 1986) ("a product lacking the

advantages of the patented (product) can
hardly be termed a substitute acceptable to
the consumer who wants those advan-
tages"). Such a test cannot withstand even
cursory scrutiny, however, because substi-
tutes that possess literally all of the
attributes of the patented product would be
infringing, not "noninfringing." Accord-
ingly, the effect of this early Federal
Circuit doctrine was to assure that patent
owners virtually automatically met the crit-
ical second prong of the Panduit test.

The logical defect in this first approach
led the Federal Circuit to focus on the atti-
tudes of consumers toward the patented
product and any substitutes, rather than on
their physical attributes. While this change
of focus marked an improvement, the Fed-
eral Circuit also held that acceptable

noninfringing substitutes are legally absent
when some set of customers can be shown
to prefer the patented product. See Stan-

dard Havens Products, Inc. v. Gencor Indus-
tries, Inc., 953 F.2d 1360, 1373 (Fed. Cir.
1991) ("if purchasers are motivated to pur-
chase because of particular features
available only from the patented product,
products without such features - even if oth-
erwise competing in the market place -
would not be acceptable noninfringing sub-
stitutes"). The difficulty with this approach
is that, if consumer tastes are not uniform,
some subset of consumers will always prefer
the patented product. As a consequence, this
second approach also negated any serious
analysis and assured that the patent owner
could satisfy the second Panduit prong.

"It is not surprising, then, that the
key inquiries involved in proving

lost profits are the absence of
acceptable noninfringing substitutes

and the patent owner's ability to
produce, market and sell to the

infringer's customers."

Federal Circuit case law has now advanced
significantly. In State Industries, Inc. v. Mor-
Flo Industries, Inc., 883 F.2d 1573 (Fed. Cir.
1989), the Federal Circuit held that lost prof-
its are available to the patent owner only for
the share of the infringing sales that would
have gone to the patent owner absent the
infringement. The Federal Circuit has thus
finally dispensed with the rigid all or nothing
approach of Panduit. Under this new proce-
dure, a court can award lost profits to the
patent owner on the portion of the infringer's
sales that are equal to the patent owner's
market share. This approach, though a sub-
stantial improvement, is still not without its
problems, however. The Mor-Flo approach
is economically conect only for cases in which
the products at issue are "homogenous", that
is, where the products lack significant brand
name recognition or significant physical or
quality differences. However, in cases where
products are heterogenous, the Mor-Flo
market share approach may still lead to erro-
neous conclusions.

Consider the following example of
infringement in the carbonated soda industry
where products are heterogenous. Suppose it
were found that Pepsi had been infringing

on the patented formula used by Coca-Cola
(in reality the formula is a trade secret).
Assume further that the relevant market is
defined as branded soda in the United

States and includes the sales of 7-Up, Dr.

Pepper, several root beer brands and a few
other products sold nationally5. Moreover,
for purposes of illustration, assume that in
this market, Coca-Cola's market share is
30% and Pepsi's is 20%. Using the Federal
Circuit's current analysis, Coca-Cola
would be entitled to lost profits on 30% of
Pepsi's sales. The lost profits calculation
would take Coca-Cola's profit margin and
multiply it by 30% of Pepsi's sales." The
theory is that if Pepsi had not infringed its
customers would have switched to other
branded soda products in proportion to
their market shares. But this assumption is
clearly erroneous. If Pepsi had not
infringed, Coca-Cola would have more
likely garnered more than 30% of the Pepsi
sales. This is because Coke and Pepsi are
very close substitutes while the other

branded sodas are more distant substitutes.
Consumers who purchased Pepsi are likely
to have preferred another cola product like
Coca-Cola to products like 7-Up, Dr. Pep-
per or root beer. The problem being
illustrated is that the market share
approach treats all competing products in
the market as equals, even when clearly
this is not the case.

In BIC Leisure Products, Inc. v. Wind-

surfing Intern, Inc., 1 F.3d 1214,1218
(Fed. Cir. 1993), the Federal Circuit recog-
nized the importance of product
differentiation to the lost profits analysis.

In that case, the patent owner sold a high-
end, high-priced wind surfing board, while
the alleged infringer sold a similar but

lower priced, low-end board. The Federal
Circuit reached beyond the standard mar-
ket share approach to lost profits and held
that the two products at issue, while
arguably part of the same product market,
were sufficiently differentiated that the
patent owner would probably have sold to
very few of the infringer's customers. This
was the court's conclusion despite the fact
that the patent owner had a significant
overall market share. BIC Leisure thus rep-
resents a clear advance in economic
thinking for the Federal Circuit.

In order to be entitled to lost profits
damages, the patent owner must also
demonstrate that he possesses the market-
ing and manufacturing capability to make

I
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the infringer's sales. The reason is that,
even if it can be shown that demand would
have gone to the patent owner absent the
infringement, the patent owner must still
show that it could have met the additional
demand.7 While in the past the ability to
make the infringer's sales was considered
solely from the point of view of manufac-
turing capacity, courts today inquire

whether the patent owner has the ability to
market and service the infringer's cus-
tomers as welL. See Polaroid Corp. v.
Eastman Kodak Co., 16 U.S.P.Q. 2d 1481
(D. Mass. 1990). This is important
because, as any businessman knows, the
ability to procure sales requires much more
than merely producing the product. The
ability to distribute, market and service a
product is equally as important as the man-
ufacturing capacity to produce it. In sum,
the Federal Circuit's analysis of the Pan-
duit factors has evidenced a willingness
and increasing ability to apply economic
analysis in the calculation of the patent

owner's lost sales.

PRICE EROSION
Lost profits include not only the loss of

sales due to infringement but also the price
reduction that results from the unlawful
competition from the infringer. This reduc-
tion in price, or "price erosion," is now a
recognized part of the lost profits damage
measure. According to the Federal Circuit,
"lost profits may be in the form of diverted
sales, eroded prices, or increased expenses.
The patent owner must establish a causa-
tion between his lost profits and the
infringement. A factual basis for the causa-
tion is that 'but for' the infringement, the
patent owner would have made the sales
that the infringer made, charged higher
prices, or incurred lower expenses." See
LA M,Inc. v. Johns-Manville Corp., 718
F.2d 1056, 1065 (Fed. Cir. 1983) (empha-

sis added).'
The earliest case to establish a price

erosion element of lost profits was Yale

Lock Manufacturing Co. v. Sargent, 117
U.S. 536, 548 (1886). In Yale Lock, the

Supreme Court found that the infringer
was selling locks that included the infring-
ing device at a lower price than the patent

owner. As a result, the patent owner was
forced to lower his price by $ 1 on some
types of locks and $2 on other types of
locks. The Court awarded, as part of the
patent owner's lost profits, the erosion of

the patent owner's lock price multiplied by
the sales on which the lower price had been
applied. But Yale Lock failed to consider the
impact that the hypothetical price increase
might have on output or sales. As some later
courts have recognized, it is not consistent
for the patent owner to claim that "but for"
the infringement prices would have been
higher, while at the same time contend that
total sales would have remained unchanged.9

"This reduction in price, or "price

erosion," is now a recognized part of
the lost profits damage measure."

Economic principles teach that there is a
direct relationship between the price level
and the level of output or sales.'o Some
courts have recognized this connection. For
example, in the seminal case of Panduit
Corp. v. Stahlin Bros. Fibre Works, 575 F.2d
1152, 1157 (6th Cir. 1978), Judge Markey
held for the purposes of calculating lost
profits that demand was sufficiently elastic
that "any loss in Panduit's profits due to the

price reduction was more than compensated
by the gain in profits due to the increase in
plaintiff's sales volume because of the price
reduction." Id. at 1157. Similarly, in

Polaroid Corp. v. Eastman Kodak Co., 16
U.S.P.Q. 2d 1481 (D. Mass. 1990), the
Massachusetts District Court concluded that
no lost profits from price erosion were justi-
fied because "the higher prices Polaroid says
it would have charged would have depressed
demand so substantially that the strategy
they historically pursued is actually the more
profitable one." Id. at 1506. Put differently,
the court found that price elasticity was
already too high to justify an award based on
price erosion.

Despite the apparent simplicity of this
principle, the majority of courts that have
awarded damages for price erosion have
done so without adjusting the level of output
on which lost profits are calculated. The
case of Micro Motion, Inc. v. Exac Corp.,
761 F. Supp. 1420 (N.D. CaL. 1991), is ilus-
trative. The case involved Exac's
infringement of Micro Motion's patent for
flow meters. Before Exac entered the mar-
ket, Micro Motion was the only supplier of
the flow meters at issue. Micro Motion
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claimed patent damages in the form of lost Professor Rubinfelds analysis. The court covered by the patent in suit be a basis for
profits on Exac's sales for which Micro was clearly in error. Either output should lost profits? The contours of the proper
Motion had the capacity to produce, and a have been reduced based on the theorized legal and economic limitations to recovery
reasonable royalty on the remainder of price, increase as plaintiffs' expert conceded, on the sales of non-patented items raises
Exac's sales. But Micro Motion also or the court should have refused to grant serious legal and constitutional issues.
claimed that, but for the infringement, its damages for price erosion all together on the Only a brief outline of the pertinent rules is
prices on its sales would have been higher. theory that, if Micro Motion would have provided here. 

11 The Federal Circuit

It called Professor Daniel Rubinfeld, a licensed Exac (the basis for the reasonable recently addressed this issue in Rite-Hite
nationally recognized economist, who tes- royalty award), Exac would have competed Corp. v. Kelley Co., Inc., 56 F.3d 1538, 35
tified that absent infringement Micro with Micro Motion for all sales (since it had U.S.P.Q. 2d 1065, 1071 (Fed. Cir. 1995).
Motion's prices would have been 4% a license), eliminating any ability of Micro There, the Federal Circuit held that lost
higher, and as a result total output would Motion to raise price. profits on non-patented components or
have been 1 % lower (thus, elasticity was complementary products sold with the
.25). Citing to this testimony, the court THE ENTIRE MARKET RULE patented product must satisfy the so-called
awarded the plaintiff an additional 4% of Another issue often raised in patent "entire market rule" to be compensable.
sales on the lost profits portion of Exac's infringement cases is what product sales are The entire market rules requires that, in
sales, but surprisingly did not reduce the eligible for compensation to the patent order to be recoverable, the "unpatented
size of the total output base consistent with owner - that is, can the sale of products not components must function together with
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the patented components in some manner
so as to produce a desired end product or
result. All the components together must
be analogous to components of a single
assembly or be parts of a complete

machine, or they must constitute a func-
tional unit." Id. at 1071. Thus, the sale of
products that are complementary to a
patented product (i.e., convoyed sales) but
not functionally integrated, are not com-
pensable.12 The court reasoned that the

Patent Statute sought to compensate only
competitive injury, and products sold with
the patented product do not necessarily

compete directly with the infringer.
While this reasoning narrows the lost

profits recovery by eliminating awards for
convoyed sales, it expands potential recov-
eries for lost sales on products not covered
by the patent in suit, but which nonetheless
compete with the infringer's products. To
ilustrate such a situation, suppose that the

patent owner sells two products, A & B.
Assume further that the infringer infringes
the patent covering product A, but sells its
product in competition with product B.

According to Rite-Hite, the patent owner
can recover for lost profits on its lost sales
of product B, even though product B does
not use the patented technology.

The Rite-Hite holding is likely to raise
future controversy.13 The foundation of the
Rite-Hite rule lies in the court's definitions
of "competition" and "functional integra-
tion." Both concepts are defined narrowly
by the Federal Circuit. Functional integra-
tion is defined in physical rather than
economic terms, focusing on how products
physically relate to each other in use, rather
than the efficiencies or inefficiencies from
complementarity. Likewise, competition is
limited to a direct product by product con-
frontation and does not consider broader
strategic rivalry among firms. Economic
analysis can be useful in unpacking the
logic of the Rite-Hite holding as these
issues are revisited in the future.

REASONABLE ROYALTY
One of the most confusing areas of

patent damage law is the calculation of a
reasonable royalty. In my view, application
of three economic principles is critical to
maintaining even minimal consistency in
calculating a reasonable royalty. The three
bedrock economic principles are: (i) there
must be gains from voluntary trade; (ii)
measures of cost must include "opportunity

~

cost"; and (iii) distribution of the gains from
trade are indeterminate. 14 As discussed below,
strict adherence to these three basic eco-
nomic principles is necessary to arrive at any
defensible reasonable royalty calculation.

Absent an "established royalty,"15 the
Federal Circuit requires that a reasonable

royalty be determined as the "hypothetical
results of hypothetical negotiations between
the patentee and the infringer (both hypo-

thetically willing) at the time infringement
began." Mahurkar v. C.R. Bard, Inc., 79 F.3d
1572, 1579 (Fed. Cir. 1996). In other words,
the Federal Circuit test asks what royalty
would have resulted from a voluntary nego-
tiation between the patent owner and the
infringer prior to the onset of the infringe-

ment. This test is called the willing
licensor/wiling licensee test.16

"Economic theory can be a
powerful tool in the calculation
of patent infringement damages."

In applying the willing licensor/willing
licensee test, it must be assumed that there
are mutual gains from voluntary trade, that
is, that both the licensor and the licensee
wil be better off if a license is granted. If
this were not the case, no trade between the
parties would occur. To see why, suppose
that the patent owner is the low cost pro-
ducer over the entire range of output. In this
case, the patent owner can make more prof-
its by producing the product entirely himself
than he could by licensing over any range of
output, and thus he will have no incentive to
license the infringer. The willing
licensor/willing licensee test requires us to
assume away this case and presume that a
license will benefit both the patent owner
and the licensee. 

I?

But how should the magnitude of the
mutual gains be measured? The mutual
gains, or the "profitability pie," is the net
profit that the licensee can gain from the
license. To calculate the "profitability pie",
or any measure of net benefit, requires that
we use the second economic principle
described above-that cost must include the
infringer's opportunity cost. Opportunity
cost means the benefits that could have been
derived from the licensee's next best oppor-

tunity. To illustrate, ask yourself what is
the maximum amount that a willing
licensee would pay for use of a technology.
The answer is an amount equal to the addi-
tional profits that would accrue to the
infringer from using the technology. These
profits are equal to the profits that the
licensee expects to receive from using the
new technology net of the profits that it
could obtain by utilizing the next best
alternative technology available.

lt would be a fundamental error to con-
sider the licensee's potential gains to be the
actual accounting profits. Yet, this is pre-
cisely what many courts do in calculating
patent damages.18 An example will ilus-

trate. Suppose that a licensee can make
$5000 using technology A. But using this
technology wil cause infringement. In the
alternative, the licensee can obtain only
$4000 from using an available noninfring-
ing technology. In these circumstances, the
licensee will be willing to pay no more
than $ 1 000 for a license to use A, even
though on its income statement the
licensee will report $5000 in profit. Notice
that if the licensee were forced to pay more
than $ 1000 for a license, he wil be better

off simply using technology B. As a result,
he can be expected to pay no more than
$1,000 for a license. While many courts
are inconsistent on this point, several have
recognized that taking account of opportu-
nity cost is the only correct method.19

The most difficult issue in calculating a
reasonable royalty involves how to divide
the gains or the profitability pie between
the patent owner (his reasonable royalty)
and the licensee (his profit). The division
will be the result of the patent

owner/licensee bargaining process. It has
been traditional in economics to suggest
that the outcomes of bargaining are essen-
tially indeterminate.2o One possible method
for dealing with this problem is to make
assumptions about the characteristics of
the bargaining process in order to narrow
the range of indeterminacy.21 A second
approach taken by some licensing attor-
neys is to rely on a rule of thumb that
distributes 25-33% of the profitability pie
to the patent owner.22 A third approach is to

evaluate the relative bargaining strengths
of the parties using the famous 14 factors
set forth in Georgia-Pacifc Corp. v. u.s.
Plywood Corp., 318 F. Supp. 11 16, 1120
(S.D.N.Y. 1970), modified on other
grounds, 446 F.2d 295 (2d Cir. 1971), cert.
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denied, 404 U.S. 870 (1971).23 While the
Georgia-Pacific factors can be useful for
determining the portion of the potential
gains that should be awarded to the patent
owner as the reasonable royalty, they can-
not be used to calculate a reasonable

royalty directly as some experts attempt to
do. Such an application of the Georgia-
Pacifc factors becomes simply an arbitrary
exercise at best, or more often, an example
of result-oriented reasoning.

THE FUTURE,
A "UNIFIED" APPROACH?

At bottom, calculating economic com-
pensation requires a determination of what
the patent owner's income would have
been absent the infringement. If there had
been no infringement, the patent holder
may have produced and sold the product
itself, or it may have licensed another pro-
ducer or seller either exclusively or
non-exclusively. If it would have produced
the product "but for" the infringement,

then lost profits are the appropriate

approach to compensation. If the patent
owner would have licensed the patent "but

~. EDICAL
XPERT

ESTIMONY

· Credible Experts

All physicians are board-certified
medical school faculty members or
caliber.

· Objective Case Evaluations

Our specialists wil provide
timely, honest and objective case
evaluations.

· Selection of Experts
Within 90 minutes of talking with
Dr. Lerner we will fax the proposed
specialist's curriculum vitae and
retainer agreement for review.

· Plaintiff or Defense
Since 1975 our MD's, DDS's, DPM's,
OD's, PharmD's, PhD's, RN's and
RPT's have provided services to
legal professionals.

DR. STEVEN E. LERNER
& ASSOCIATES

1..800..952..7563
Visit our web site at
http://www.drlemer.com

for" the infringement, then the best damage
measure is the lost "reasonable" royalty.

The problem is that the most likely opti-
mal strategy for the patent owner, absent the
infringement, may have involved both pro-
duction and licensing. The patent owner is
likely to be the lowest cost producer only
over some range of output, while others may
be more efficient in producing additional
units of output or sellng in other markets.

Under such circumstances, the patent owner
has an incentive to produce over a limited
range of output and then license any further
production. This is because the licensee can
produce more cheaply, and, therefore, can
sell the patented item more profitably than
can the patent owner over these additional
units of output. The licensee's costs, how-
ever, must include the royalty charged by the
patent owner. As a result, the division of out-
put between the patent owner and the
licensee is functionally related to the size of
the royalty. The patent owner's price is also
related to the level of output it can selL.

Thus, for the patent owner, the decision of
what range of output to produce, what price
to charge and what royalty to offer is really a
single interrelated decision.

The optimal combination of production
and licensing, as well as the optimal royalty
rate and price level wil depend on (i) the
nature of competition, (ii) the number and
characteristics of the competitors, (iii) the
cost structure (economics of scale) of the
patent owner and the potential licensees, and
(iv) the extent to which license fees are

"passed on" in final product prices. These
factors are uniquely suited to economic
analysis. Economic theory can be used to
model such a situation and simultaneously
compute an estimate of the size of lost prof-
its and the optimal (or reasonable) royalty.

This "unified theory" of patent damages,
though not yet adopted in any reported deci-
sions, is likely to be on the horizon.24

CONCLUSION
Economic theory can be a powerful tool

in the calculation of patent infringement
damages. The patent damage problem
requires that the analyst study what the eco-
nomic world would look like if the infringer
were removed from the market. Economic
analysis is well-suited to address this issue,
whether considered globally or within a cir-
cumscribed analysis of lost profits, price
erosion or a reasonable royalty. As discussed
above, the influence of economic thing is

becomig more and more evident in judicial
decisions that address patent damages
issues. This is likely to continue in the
future as lawyers and judges recognize the
potential impact that economics can bring
to bear in this area of law.

1 In my opinion, it is best to treat accountants and economists

as complements rather than snbstitutes. Acconntants, I believe,
are better suited than economists for assisting in the fashion-
ing of discovery requests and reviewing financial documents.
Economists, on the other hand, are better eqnipped to assist in
the development of an effective damage theory. I have experi-
enced the benefits of this complementary relationship in work-
ing with Coopers & Lybrand in patent cases.
2The legislative history of the Patent Statute is discussed in

Kori Corp. v. Wilco Marsh Buggies & Draglines, Inc., 761
F.2d 649, 654 (Fed. Cir. 1985).
3See Kori COtp. 761 F.2d at 655.

4Pursuant to the Federal Courts Improvement Act of 1982, the

Federal Circuit was created and given exclusive jurisdication
over appeals in patent cases.
5This is how the Federal Trade Commission has defined the

relevant market in this industry.
6profit margin is calculated as sales less variable costs, with

the total divided by sales.
7This third Panduit prong is connected to the second becanse

the size of the patent owner's capacity impacts the number of
non-infringing substitutes in the market. If the patent owner
cannot meet demand, then the class of acceptable non-infring-
ing substitutes must expand as consumers tum to other prod-
ucts to satisfy their needs. Despite their connection, the two
issues can be treated separately.

8 See also General American Transp. COtp. v. Cryo- Trans.

Inc.. 893 F. Supp. 774, 796 (N.D. l1 1995) ("price erosion

occurs when a plaintiff is forced to lower prices due to the
presence in the market of the defendant's infringing product");
Saf-Guard Pmducts. Inc. v. Service Parts, Inc.. 491 F. Snpp.
996, 1002 (D. Ariz. 1980) ("Computation of the plaintiff's lost
profits also requires determination as to the plaintiff's effective
selling price. If the plaintiff's reduced selling prices are used in
the compntation of lost profits, the defendant would receive a
substantial henefit as a result of its infringing competition with
the plaintiff.")
9Courts have granted damages based on a price erosion theo-

ryan the basis of a variety of types of evidence. For example.
in TWM Mfg. Co.. Inc. v. Dura Corp.. 789 F.2d 895, 902 (Fed.
Cir. 1986), the Federal Circuit upheld an award of damages
based on price erosion because of proffered evidence that
TWM "had to give special discounts to compete with Dura's
pricing practices." Id. at 902. The court further dismissed
defendant Dura's argument "that there was no correlation
between the special disconnts and its infringing activity." ¡d.
Similarly, in Bmoktree COtp. v. Advanced Micm Devices, Inc.,
977 F.2d 1555, 1579 (Fed. Cir. 1992), the Federal Circuit
upheld an award of lost profits based on price erosion because
of evidence presented by Brooktree that "it was forced to
reduce its prices when AMD annonnced its chips at lower
prices, and that hut for the infringement. Brooktree would
have continued to sell its chips at the prices that had already
been established." Id. at 1579.
IOThis relationship is measured by the economist's concept of

"elasticity." A product is said to be very elastic when con-
sumers are willing to switch to a different good that is only
slightly less expensive. Gasoline and groceries are common
examples of elastic goods. This is demonstrated hy the way
gas stations display their prices in hig signs at intersections
and grocery stores always promise to give the lowest price in
town. An inelastic good Is one in which consumers are not
willing to switch. Prescription medication is an example of an
inelastic product; an AIDS patient is not likely to quit buying
the prescribed medicine regardless of any price increases.
i i Those readers interested in the deeper issues raised by the
entire market rule should consult the complete set of opinions
in Rite-Rite Corp v. Kelley Co., Inc., 56 F.3d i 538 (Fed. Cir.
1995).
12pi'Ior to Rite-Hite convoyed sales were compensahle if they

were normally sold with the patented product.
13For a discussion, see Lisa C. Childs, "Rite Hite Corp. v.
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Kelley Co.. The Federal Circuit Awards Damages for Harm
Done to a Patent Not in Suit," 1996 Loy. U. Chi. L. Rev. 665.
14For a discussion of these principles, see Robert Cooter and

Thomas Ulen, Law and Economics at 72-78 (1995).
15 An established royalty is defined as the prevailing royalty in

the industry as evidenced by a substantial number of prior
licenses. To qualify as "established" such prior licenses must
have the following characteristics:

1. They must be secured before the alleged infringement
2. They must be paid by a substantial number of industry

participants
3. They must be in the same market involving the same

technology
4. They cannot be secured under threat of litigation or

settlement.
See Railroad Dynamics, Inc. v. A. Stucki Co., 727 F.2d 1506,
1518 (Fed. Cir. 1984); American Original Corp. v. Jenkins
Food Corp., 774 F.2d 459,462 (Fed Cir. 1985).
16There is an alteinative approach to the wiling licensor/wil-

ing licensee test called the "analytical method." The analytical
approach takes the profits of the infringer, subtracts the
infringer's normal profit and award the remainder to the patent
owner. The approach in Tektronix. Inc. v. United States. 552
F.2d 343 (Ct. Cl. 1977), is typicaL. In that case the court cal-
culated the reasonable royalty as follows: First, the court
determined the infringer's sales, and subtracted both variable
and fixed costs to arrive at gross profits. Next. the infringer's
rate of profit on his other products was subtracted. Finally. the
remainder was divided among the infringer and the patent
owner in order to provide some return to the infringer for the
risks of manufacturing the patented product.
17We are asked to make this assumption despite tbe knowl-

edge that the parties themselves did not arrive at a mutually
acceptable license agreement.
18See e.g.. Polaroid Corp. v. Eastman Kodak Co., 16 U.S.P.Q.

2d 1481 (D. Mass. 1990); Fromson v. Western Litho Plate &
Plate & Supply Co.. 853 F.2d 1568, 1575 (Fed. Cir. 1988).
19See. e.g.. Columbia Wire Co. v. Kokomo Steel & Wire Co..

194 F. 108, 110, 114, CCA. 186 (CCA 1911); Union

Carbide Corp. v. Graver Tank & Mfg. Co., 345 F.2d 409, 411,
145 U.S.P.Q. 240 (7tb Cir. 1965); Hanson v. Alpine Valley Ski
Area. Inc.. 718 F.2d 1075, 1078, 219 U.S.P.Q. 679 (Fed. Cir.
1983); Smith Intern, Inc. v. Hughes Tool Co., 1986 Wi. 4795,
299 U.S.P.Q. 81, 83 (CD. CaL. 1986); Ellipse Corp. v. Ford
Motor Co., 461 F. Supp. 1354, 1369,201 U.S.P.Q. 455 (N.D. Il

1978); and Slimfold Mfg. Co., Inc., v. Kinkead Industries, Inc. 932
F.2d 1453, 1458, 18 U.S.P.Q. 2d 1842 (Fed. Cir. 1991).
20 See Paul Milgram and John Roberts, Economics.

Organization & Management at 140 (1992).
21 For example, rather than try to recreate a hypothetical negoti-

ation that has already been tried and abandoned, one might ask
what would have been the outcome of such negotiations assum-
ing full information. See id. ("informational asymmetrcs can
prevent any agreement from being reached, even when an agree-
ment would be effcient under complete information").
22See e.g.. Robert Goldscheider, The Licensing Law Handbook

(1993-94). Reference to this rule can be found in Tektronix, Inc.
v. U.S., 552 F.2d 343, 350 (Cl. Cl. 1977), Paper Converting

Machine Co. v. Magna.Graphics Corp.. 745 F.2d 11, 22 (Fed.
Cir. 1984); Syntex Inc. v. Paragon Optical Inc., 7 U.S.P.Q. 2d
1001, 1027 (D. Ariz. 1987); and Polaroid Corp. v. Eastman

Kodak Co., 16 U.S.P.Q. 2d 1481, 1535 (D. Mass. 1990)
23The fourteen factors are:

1. The royalties received by the patentee for the licensing
of the patent in suit, proving or tending to prove an
established royalty.

2. The rates paid by the licensee for the use of other
patents comparable to patent in suit.

3. The nature and scope of the license, as exclusive or non-
exclusive; or as restricted or non-restricted in terms of
terrtory Of with respect to whom the manufactured
product may be sold.

4. The licensor's established policy and marketing pro-
gram to maintain his patent monopoly by not licensing
otbers to use the invention or by granting licenses under
special conditions designed to preserve that monopoly.

5. The commercial relationship between the licensor and
licensee, such as, whether they are competitors in the
same territOlY in the same line of business; or whether

they are inventor and promoter.
6. The effect of sellng the patented specialty in promot-

ing sales of other products of the licensee; the exist-
ing value of the invention to the licensor as a genera-
tor of sales of his non-patented item; and the extent of
such derivative or convoyed sales.

7. The duration of the patent and the term of the license.
8. The established profitability of the product made

under the patent; its commercial success; and its cur-
rent popularity.

9. The utility and advantages of the patent property over
alternative products or methods, if any, that had or
could have been used to obtain similar results.

10. The nature of the patented invention; the character of
the commercial embodiment of it as owned and pro-
duced by the licensor; and the benefits to those who
have used the invention.

11. The extent to which the infringer has made use of the
invention; and any evidence probative of the value of
the use.

12. The portion of the profit or of the selling price that
may be customary in the partcular business or in
comparable businesses to allow for the use of the

invention or analogous inventions.
13. The portion of the realizable profits that should be

credited' to the invention as distinguished from non-
patented elements, services provided in conjunction
with the product, the manufacturing process, business
risks, or significant features or improvements added
by the infringer.

14. The opinion testimony of qualified experts.
24The problem of an optimal license fee is similar to the prob-
lem faced by a vertically integrated firm deciding whether, and
at what price, to sell upstream inputs to its downstream com-
petitors. See Duncan Cameron and David Reifen, "Merger
Analysis With Captive Capacity: A Suggested Approach," 17
Res. in Law & Econ. 127 (1995). Therefore, economic models
already exist to perform the analysis necessar to implement
the unified theory. In my opinion, it is only a matter of time
before judicial decisions wil catch up with available analyti-
cal techniques.
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Tenth Anniversary of the Utah Court of Appeals

i. INTRODUCTION
In case you haven't been keeping track,

the Utah Court of Appeals recently noted
its tenth anniversary. i An entire decade has
passed since we set out on this venture to
start up the new court. Before our debut,
Utahns had seen only one major change in
their appellate court system since territorial
days-in 1918, the three-justice supreme

court was enlarged to its present member-
ship of five justices. By the 1980s, Utah's
burgeoning population, urbanization, com-
merce and crime overwhelmed the
supreme court with appeals. Many cases
took four or five years to process. Some lit-
igants were being told their cases would
not be calendared for seven years. A task
force was empaneled to study the problem.
In 1985, the task force recommended that
Utah add a seven-judge court of appeals to
its appellate system. The legislature
approved this proposal and the judicial
selection process began.

As with any new venture, involvement
as a judge was not without some risks. For
example, suppose someone proposed that
you become a member of a new seven-per-
son law firm. Suppose one condition would
be that a third party (in this case, the Gov-
ernor) select all the members, even
complete strangers. Those selected would
be required to work together and succeed
or fail together. These were some of the
risks facing the original judges of the Utah
Court of Appeals. Now, looking back at the
last decade and what has been wrought by
the judges selected, it seems like a splendid
odyssey. Thus, in attempting to recall what
we have experienced, I feel the concern
expressed by Joseph Conrad that "in pluck-
ing the fruit of memory one runs the risk of
spoiling its bloom."2 Even so, in this article
I plunge forth, intending not only to
recount historical facts, but to view Utah's
appellate system as a living organism, con-
sidering its past, present and future.

By Judge Norman H. Jackson

JUDGE NORMAN H. JACKSON was
appointed to the Utah Court of Appeals

in 1987 by Gov. Norman H. Bangerter.
He graduated from the University of Utah
School of Law and was a practicing
attorney for twenty-five years. He has
Masters and Bachelors Degrees in Eco-
nomics from BYu.

Formerly, he served on the Utah State
Bar Commission, Utah Legal Services
Board, J. Reuben Clark School of Law
Board of Visitors, Utah Bar Foundation
Board of Trustees, and the Utah Air
Travel Commission. Presently, he serves
on the Board of Appellate Judges, the
Judiciary's Alternative Dispute Resolu-
tion Committee and the Utah Information
Technology Commission.

II. PERSONNEL
To launch our second decade, Presiding

Judge James Z. Davis is at the helm, with the
assistance of Associate Presiding Judge
Michael 1. Wilkins. Judge Gregory K. Orme
kept us on a steady course the past two years
as Presiding Judge. He succeeded Judge Judith
M. Bilings. She succeeded Judge Russell

W. Bench who presided over this court at the
time of the Fifth Anniversary article.

Ten judges have served on the court: Rus-

sell W. Bench, 1987 -present; Judith M.
Bilings, 1987-present; Richard C. David-

son, 1987-1990; James Z. Davis,
1993-present; Regnal W. Garff, 1987-1993;
Pamela T. Greenwood, 1987-present; Nor-
man H. Jackson, 1987-present; Gregory K.
Orme, 1987-present; Leonard H. Russon,3

1990-1994; and Michael J. Wilkins, 1994-
present. All the current judges, except
Judge Wilkins, stood for retention election
in 1996 and were retained for a six-year
term beginning January 6, 1997.

Because five of the founding judges
continue to serve, it would be correct to
assume that we enjoy our work and enjoy
working together. The work of the court is
shared equally as judges rotate on and off
thirty-five different configurations of oral
argument panels, the law and motion
panel, the per curiam panel, and case-
screening duties. Along with our shared
institutional history, we and staff members
have a shared personal experience of
births; deaths, marriages, and other notable
lifetime events.

The judges on the court form a cos-
mopolitan group who maintain close
contact with the public in many areas of
the state. For instance, at this writing, the
seven judges are residents of six different
Utah counties, four Utah judicial districts,
and all three congressional districts. Also,
three or four times a year, panels go on cir-
cuit to different judicial districts. We have
heard cases in Logan, Monticello, St.
George, and Vernal, and in many. cities in
between. Hopefully, our ongoing interac-
tion with Utah's citizenry has dispelled the
possible perception that we are isolated
judges occupying ivory towers.

Further, the judges of this court have
continued their support of and involvement
in the legal profession. Besides service in
the judiciary, judges are involved in the
Utah State Bar, American Inns of Court,
American Bar Association, American Judi-
cature Society, and related organizations
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and associations. We have been wiling to
go the second mile to advance the adminis-
tration of justice and other worthwhile
law-related projects and programs.

In 1990, the court operated for six
months with only six judges. This hap-
pened when there were unexpected delays
in filling a vacancy on the court. To deal
with the consequent additional work, each
remaining judge simply took up some of
the slack. In 1995, Judge Greenwood
served as interim Utah Court Administrator
for nine months when that post became
vacant. At that time, Senior Judge Garff
stepped in to help with our caseload by
assuming a portion of Judge Greenwood's
cases. Their efforts and cooperation helped
both the court and the administrative offce
to keep operations on an even keeL.

Over the past ten years, we have been
capably served by three clerks of the court:
Tim Shea, 1987-1988; Mary Noonan,
1988-1994; and Marilyn "Matty" M.

Branch, 1994-present. On January 1, 1997,
Matty began serving us and the supreme
court in the recently created position of

Appellate Court Administrator. She has a
key assignment as the two courts collocate
at the new Scott M. Matheson Courthouse
in downtown Salt Lake City and merge
some operational and administrative func-
tions early in 1998.

Our staff attorneys also appear to enjoy
the working environment at the court.
Karen Thompson has been on board since
our inception. Karin S. Hobbs began at the
court as a law clerk, also at the outset, and
returned to her staff attorney position after
a brief hiatus with the Division of Child
and Family Services. Julia C. Attwood has
been with us since 1992, and Michelle

Mattsson joined our team in 1995. Deputy
clerks Janice Ray and Julia D' Alesandro
also provided support from the outset
until last year. Kathy Vass has served as
a legal secretary since August 1987, with
a short break at the Salt Lake County
Attorney Offce.

The stability of judges and staff has
added much to our increased productivity.
The installation of computers at all work
stations and the addition of a second law
clerk in each chambers in 1992 have also
been highly beneficiaL. Further, productiv-
ity has been enhanced by increasing the
use of unpublished memorandum decisions
and summary dispositions, and by reducing
the number of cases scheduled for oral

argument. During the 1990- i 994 period, the
court increased dispositions by 25.8%.

III. 1994 TASK FORCE
RECOMMENDATIONS

In 1994, a blue-ribbon task force led by

attorney Alan L. Sullivan was empaneled to
study appellate court operations and recom-
mend ways of dealing with an escalating
number of appeals. Chief Justice Michael D.
Zimmerman indicated that the supreme
court had placed a cap on the number of its
personnel and the number of justice-
authored opinions. He advised the task force
that the court of appeals was designed to be
expandable and to absorb the elevated appel-
late caseload. The task force study was thus
devoted to identifying means by which the
court of appeals could handle the remaining
appellate work and avoid building a backlogof cases. i

"By the 1980s, Utah's burgeoning
population, urbanization,

commerce and crime overwhelmed
the supreme court with appeals."

The task force issued its final report on
August 17, 1994 and made the following
recommendations to increase the court's post-
briefing dispositions: (l) adopt procedural
means to boost the number of cases decided
by the court; (2) add one central staff attor-
ney and two clerical staff by July 1, 1995;
(3) institute a three-year pilot program of
settlement/mediation conferences; (4) add

one judge and two law clerks by January 1,
1996; and (5) possibly add one more judge
and two law clerks by January 1, 1998.

In 1995, this court began implementing
the task force's recommendations. First, we
started screening cases more carefully to
evaluate which would actually benefit from
oral argument and published opinions. Sec-
ond, we added a staff attorney. Third, we
began planning to implement a settement/
mediation process to be patterned after the
successful settlement/mediation conferences
used by the Tenth Circuit. There, a two-per-
son settlement staff has been disposing of as
many cases as a judge's chambers at half the
cost. More important, however, is the resolu-

tion of disputes by parties fashioning their
own "win-win" remedy rather than accept-
ing a court-imposed "you win-you lose"
outcome. Our proposed settlement opera-
tion received wholehearted support from
the 1996 Utah State Legislature. However,
funding failed at the eleventh hour. Even
so, we continue to pursue the development
of settlement conferences as part of our
case disposition process. To avoid con-
flicts, the settlement staff will be
independent, reporting only periodically to
the presiding judge.

For the present, the above measures
seem adequate for managing our current
caseload. Thus, additional judges are not
needed at this time. I believe we can post-
pone the task force's proposal of adding
other judges by introducing up to three
more staff attorneys. With the addition of
three staff attorneys, the staff attorneys

would total seven, and would create a one-
to-one ratio with the judges. By adding
more'than three staff attorneys, we would
likely reach the point of diminishing
returns. A point of diminishing returns can
also be reached with judges. As I pointed

out in my prior article, simply increasing
the number of judges on intermediate
courts of appeals is not necessarily a
panacea for all appellate systems facing
increasing caseloads. With the addition of
more members, the dynamics of any small
group organization can reach a point where
it wil break down from the sheer weight of
numbers, the loss of collegiality, and the
inability to enhance productivity while
accommodating more divergent personali-
ties. Accordingly, I favor adding judges as
a last resort, only after all other feasible

means have been tried and tested.

I'

Ii

IV. APPELLATE SYSTEM
STATISTICAL ANALYSIS

A. Case Disposition Time and Back-

log Status
Presently, the court of appeals' caseload

is "current." While a small number of cases
is always under advisement or awaiting
argument on our calendar at any time, we
have no backlog of cases awaiting disposi-
tion by judge-authored opinion or

memorandum decision. As soon as appel-
late counsel have completed their briefing,
the appeals are calendared for final action
within a few weeks. In 1996, 192 days

passed between notice of appeal and end of
briefing, compared to 265 days in 1994. In
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1996, 158 days passed from end of briefing
to issuance of decision or opinion, com-
pared to 330 days in 1994. The total age of
all cases in 1996 was 350 days, compared
to 536 days in 1994. These processing

periods show the usefulness and productiv-
ity of the reforms initiated by the court
based on the task force recommendations.
In short, as the court of appeals enters its
second decade, appeals are being

processed, beginning to end, in less than
one year.

B. Petitions for Writs of Certiorari
Over the last five years, the court of

appeals has been averaging 828 disposi-
tions per year. Petitions for writs of

certiorari have averaged 107 annually. The
supreme court has on average denied 85
petitions and granted 19 petitions each
year. Petitions which have been granted
have resulted in an average of 4.6 reversals
per year. In 1996, there were no reversals.
An appellate practitioner could analyze
these statistics as follows: When filing a
petition for writ of certiorari your odds of
obtaining a grant are less than one in five.
Assuming you make that cut, your odds of
obtaining a reversal are less than one in
four. A view of the gross numbers reveals
that of 828 court of appeals dispositions

per year, less than five will obtain a differ-
ent result on supreme court review.

V. THE DEVELOPING APPELLATE
BENCH, BAR AND LAW

The number of appeals filed at both
appellate courts has plateaued recently.
Total filings at the court of appeals
peaked at 878 in 1992. Filings have aver-
aged 823 over the last four years.
Meanwhile, supreme court filings peaked
at 634 in 1993: They have averaged 579

over the last three years. This has tem-
porarily helped us manage our caseload.

It is impossible to identify the specific
reasons for the filings plateau, particularly
in light of the increasing caseloads in the
trial courts. Perhaps one significant reason
is that more attorneys and their clients are
becoming more sophisticated about the
appellate process. Practitioners may have
recognized and are explaining to clients the
substantial distinction between "harmless"
error and "reversible" or "prejudicial" error
at the trial court When this distinction is
noted, fewer unwarranted appeals wil be

undertaken.
Further, it is also possible that our

appellate system has become more sophisti-
cated. With the addition of the court of
appeals, the supreme court has had to take a
fresh look at how it operates and sets forth
law, both as an appellate court and as the
state's court of last resort For example, in
1994, the supreme court recognized that it
had "not focused much attention on the
articulation of . . . standards (of appellate
review) until recently, when they assumed
an increased level of importance." State v.
Pena, 869 P.2d 932, 935 (Utah 1994). The
supreme court and this court have therefore
placed more emphasis on specifically setting
out and following standards of review.

"In short, as the court of appeals
enters its second decade, appeals
are being processed, beginning to

end, in less than one year.n

The appellate rules likewise now require
appellant's counsel to state the standard of
appellate review for each issue. Utah R.
App. P. 24(a)(5). The rules also require
appellant's counsel to specify where in the
record the issue they desire to raise was pre-
served for appeaL. ¡d. As the bench and bar
become more focused on standards of
review and the requirement that issues be
preserved, more attorneys may evaluate
cases for appeal with a sharper eye, leading

to fewer unmeritorious appeals being fied.
Attention to these appellate details may
account, in part, for a slower growth rate in
appeals now being filed.

Moreover, with over eight thousand cases
handled by the court of appeals in ten years,
and with substantially more appellate opin-
ions being issued in virtually every area of
the law, Utah law has developed a higher
degree of clarity and certainty. Our early
years were marked by many significant first
impression cases which focused on a vast
array of questions. In recent years, however,
the first-impression issues have become
fewer and narrower, as various areas of the
law are settled and refined. One obvious
example is the area of family law. It appears
to me that many tough issues are now
largely settled, including child support and
custody, property division, and retirement
benefits.s Thus, as the law has been devel-

oped, with more issues having been con-
sidered and decided, less room for dispute
exists in many areas of the law.

VI. CHANGES IN
APPELLATE JURISDICTION

In 1987, Utah became the thirty-seventh
state to create an intermediate appellate
court. The label can be misleading because
there are many different types of interme-
diate appellate courts-i.e., pure pour-over,

pure certiorari, civil, criminal, administra-
tive, and those with geographic divisions. I
describe our appellate system as a hybrid
that is always evolving as the two courts
work together to achieve proper balance
and better ways of managing the state's
appellate caseload.

While the supreme court retains plenary
responsibility for the "appellate process,"

Utah Const art VII, § 4, Utah's appellate
system is administered by the Board of
Appellate Court Judges. The board consists
of all members of the two courts. Board
meetings enable the courts to coordinate
and cooperate in operating, developing,
and refining the system. This joint admin-
istration appears to be an excellent

for the 1997 Utah State Bar
Annual Meeting!

July 2 - July 51 1997
Sun Valleyi Idaho

We hope to see you
this summer!
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organizational tool that is unique to Utah.
The structure of appellate systems in many
other states has unfortunately resulted in
competition, lack of cooperation, and even
dysfunction, to the detriment of the bench,
bar and public.

At the time the court of appeals was

created, the supreme court's prior jurisdic-
tion was divided between the two courts.
The supreme court initially retained origi-
nal jurisdiction over cases involving
district court civil decisions, first degree
felonies, capital murders, the tax commis-
sion, the public service commission, the
state engineer, and election disputes. The
supreme court also had authority to trans-
fer certain cases.

Meanwhile, the court of appeals was
given original jurisdiction over circuit,
juvenile, and district court domestic rela-
tions and criminal appeals (except for first
degree felonies and capital murders). The
court of appeals also received original

jurisdiction over appeals from administra-
tive agencies, except the public service
commission, state engineer, and tax com-
mission. Later, the supreme court's

pour-over authority was augmented, allow-
ing the court to transfer tax commission and
first degree felony appeals.

. In 1996, the consolidation of circuit
courts into district courts was completed,
sending appeals of many former circuit court
cases directly to the supreme court rather
than to the court of appeals. The supreme
court is consequently now receiving, screen-
ing, and transfening cases that it would not
have handled before. Trial court consolida-
tion has thus skewed the appellate system,
resulting in duplication of appellate effort
concerning a class of appeals in which we
had avoided duplication in the past.

VII. CONCLUSION:
LOOKING TO THE FUTURE

Since the inception of the court of
appeals, a number of ideas for improving the
caseload balance within the appellate system
have been discussed. As a result, the transfer
authority of the supreme court has been
enlarged. Also, the process for "certifica-
tion" of cases to the supreme court from the
court of appeals has been refined. In the
future, former ideas may be revisited and

new ideas will undoubtedly arise to deal
with ongoing imbalances. As Utah enters
its second century, the judiciary and its
appellate system will need to keep pace.

Collocation at the new Scott M. Matheson
courthouse during 1998 wil present new
opportunities for the judiciary to move for-
ward. Fine-tuning the appellate system

would be an excellent pursuit as the court
of appeals enters its second decade.

IFor an account of the first five years of the Utah Court of
Appeals, see Norman H. Jackson, The Fifth AnniversalY of the
Utah Court of Appeals, 5 Utah B.J. 18 (1992). I acknowledge
the able assistance of my law clerks Lauri Gilliland and Tanya
Cluff in preparing this article.

Further, I note that any expressions of hope or opinion
herein are strictly my own.
2Joseph Conrad, The Arrow of Gold (1919).
3Judge Russon was appointed to the Utah Supreme Court in

1994 and, this, is now Justice Russon.
4When combining total filings at both courts one must adjust

for cases transferred to the court of appeals by the supreme
court to avoid duplication in the total number of cases filed. In
1996. the supreme court poured over 186 cases. 191 cases
were transferred in 1995, and 189 in 1994.
5 Alimony may be the only area lacking some degree of final-

ity due to phrases such as "equalize the parties' respective
standards ofliving" and "maintain. . . (the) standard of living
enjoyed during the marriage" which linger in the law without
precise definition. See Gardner v. Gardnei; 748 P.2d 1076,
1081 (Utah 1988).
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Characteristics of Successful Law Firms

Hardly a week goes by withoutreports about partners or groups

of partners abandoning their firm to join
another or to start a new firm. Some
lawyers justify their departures by citing
disputes about compensation, lack of direc-
tion or vision, management conflicts,
clashes regarding values and philosophies,
and concerns about firm productivity and
profitability. Of course, these may be a
lawyer's ostensible reasons for bolting a
firm, but the deeper reason, which should
concern all attorneys who practice in a law
firm, is the growing perception among suc-
cessful lawyers that their firm provides

little or no value to them. The problem can
be stated simply: "How does a firm offer
value in excess of the sum of its parts?" In
other words, can a law firm as an institu-
tion, acquire a measure of value that is
independent of the skills, talents and con-
tributions of its partners?

This question can be answered only by
analyzing the advantages that a law firm
has over a sole practitioner or a group of
lawyers who share only overhead. There
are a number of possible answers, includ-
ing the following:
. Shared skils and expertise

. Back-up or additional help when needed

. A "safety net" during economic cycles

. Shared resources, such as technology,

library, forms, research and other work
product

. Cross-selling and/or referral of work

. Expertise and access to others with dif-

ferent disciplines
. Use of highly trained associates, legal

assistants and support staff
A brand name or firm reputation that
makes marketing easier

. More sophisticated and skilled
management

. Opportunities for individual lawyers to

become highly specialized
. Instill a system of partner coaching to

bring out the best in each partner.
. Emotional support, encouragement and

By Ezra Tom Clark, Jr.

EZRA TOM CLARK, JR., is a former
practicing attorney and managing attor-
ney of a major Phoenix firm. He is
President of E. T. Clark, Inc., a law firm
management consulting firm located in
Mesa, Arizona which assists firms in
dealing with the issues raised in the arti-
cle. He is a member of an ABA Law
Practice Management Section Task Force
which will be publishing three books on
starting a law firm, keeping it together,
and taking it apart when there is no other
alternative. This article is one of the

chapters of the first book, Getting

Started: Basics for a Successful Law
Firm. Mr. Clark is also a member of the
Utah Bar. The author can be reached at

602-890-1122.

personal recognition

. Flexibility to allow lawyers to be more

involved in pro bono, community and bar
activities

. Continuation of existence beyond that of

current owners
Few firms provide all of these advantages

effectively. However, without the "firm"
advantages that a partner believes are impor-
tant, it is unlikely that he or she will stay
with the firm.

Most successful and dynamic law firms

have certain characteristics or hallmarks
which distinguish them from their com-
petitors. Some of these are listed below:

1. Competent, Hard Working,
Focused Lawyers. A law firm cannot
operate as a collection of practices that
have no interaction with one another.

When individual practices merely exist
under the same roof, internal competition,
hoarding of work, jealousy and suspicion

develop. Successful law firms must have a
focus or raison d etre, and each lawyer
should develop specialized expertise con-
sist with the firm's mission. Focused law
firms will have significant marketing
advantages because they will know what
they are marketing. They will also be able
to use technology, personnel, value pricing
more effectively and will be able to
respond to changing economic and politi-
cal considerations much better than firms
which continue to have a general practice
or full service mentality.

2. Commitment to Quality. Successful
finiis recognize that "quality work" has a
dual meaning: technical quality (how good
is the work?) and service quality (did the
client have a positive experience dealing
with the firm?). Unfortunately, quality

work in most law firms is like the constitu-
tional definition of obscenity, "you know it
when you see it." This ad-hoc and subjec-
tive approach to quality legal work exists
because no standards or evaluation proce-
dures exist in most firms. Service quality,
which clients are increasingly demanding,
can be determined only by regular client
and matter performance evaluations.
Clients value lawyers and law firms who
know how to communicate and are sensi-
tive to their needs and concerns.

3. Collegiality and Esprit de Corps.
Successful firms have a team attitude and
spirit, including a willingness to sharé
work and clients. Firms with this attribute
are comprised of lawyers who care about
and respect the persons for whom and with
whom they work, trust their employees to
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be smart and use initiative, and ask for gen-
uine input regarding changes or challenges.

4. Loyalty. Fragmenting firms are
plagued by declining allegiance and com-
mitment to the firm and its lawyers and the
failure to keep confidences and build rela-
tionships. Loyalty is strengthened when
individuals are respected, trusted, involved
in the process of making decisions that
impact them, credit and decision making
are shared, there is recognition for a job
well-done, and where there are honest, fair
and consistent relationships. Loyalty evap-
orates when secrecy, poor communication
and pseudo caste systems exist among
associates and partners or staff and

lawyers. The symptoms of disloyalty and
distrust typically are a lack of interest in
the firm, reduced productivity, high

turnover, poor attendance at firm meetings
or activities, lack of cross-selling and a
fear of expressing opinions because of pos-
sible retribution.

5. Leadership (more than a title). Most
flagging law firms have poor or weak lead-
ership. Effective leadership involves

spending time to articulate firm goals and
objectives and motivating partners and
employees of the firm to embrace those
goals and objectives. In addition, it
requires example, consensus building, fair-
ness, patience and good communication
skils. Many firms have leaders, but lack of
leadership. Leaders who exercise leader-
ship must establish a sense of direction and
maintain the firm's focus. Leaders must
avoid the temptation to place themselves

above others. Conversely, leaders must
provide for succession and their own even-
tual replacement. Most important, effective
leaders subordinate their own interests to
those of the firm.

6. Accountabilty. Successful law firms

encourage and demand responsibility for
their members' positive and negative acts.
A lack of accountability breeds apathy,

sloth and frustration. Accountability is ilu-
sory until firm policies and standards have
been defined and each partner and

employee is willing to voluntary abide by
them. In many firms, lawyers, particularly
associates, simply do not understand what
is expected. Successful firms have written
partnership agreements, established, yet
fair, criteria for partnership, and written
policies and procedures.

7. Financial Generosity of Most Pro-
ductive Lawyers. In many firms the most

productive lawyers do not always receive all
the financial rewards they have earned. The
concept of a firm necessitates sharing with
others. This attribute is frequently weak or
missing in firms with an "eat what you kill"
compensation system or one that primarily
rewards individual performance and prof-
itability.

8. Sense of Fairness or "Rough Jus-
tice." Successful firms realize that not all
decisions can be made objectively. Many
decisions must be based on subjective fac-
tors - including a rough sense of justice. A
law firm cannot ensure that everyone is
happy all the time. Disagreements in healthy
firms occur. Most important, however, is that
everyone feels that he or she is being treated
fairly most of the time. Subjective compen-
sation systems are essential components in
firms with a "rough justice" philosophy.

"The concept of a firm
necessitates sharing with others."

9. Wilingness to Place the Interest of
the Firm Ahead of Personal Interests.
Selfishness and an unwillingness to compro-
mise weaken and ultimately destroy law
firms. Individuals must subordinate individ-
ual interests and personal aspirations for the
good of the whole. Consensus legitimizes
important decisions. However, consensus
building can go too far and paralyze a firm.
All decisions do not need unanimous con-
sent or agreement. In too many firms, an
individuals' wilingness to place the good of
the firm above more parochial interests is
declining.

10. An Understanding of What the
Firm is and Where it is Going. This is a
serious weakness in many firms. There must
be common goals and aspirations which
lawyers and staff understand. In addition
there must be sense of vision or direction.
Yogi Berra understood this principle when
said, "If you don't know where you are
going, you might end up somewhere else."

11. Progressive Atttude and Spirit.
Firms need a recognition that the status quo
often stymies creativity, new opportunities,
and new challenges. A proactive approach
must be used to resolve problems and react
to opportunities. In many firms there is a

reactive approach to resolving most problems
and disputes or "if it ain't broke, it doesn't
need to be fixed" attitude. In a competitive
marketplace, firms with an entrepreneurial
spirit and a wilingness to take reasonable
risks wil thrive and prosper.

12. Client Driven. The well-known
business maxim "the client always comes
first" applies to law firms. All decisions
and efforts must be focused on what is in
the best long term interests of clients.
Client communications, service and needs
are paramount concerns in firms with this
attribute.

13. Culture. A complex but usually
cohesive amalgam of a firm's ideas, cus-
toms, values, personalities, backgrounds,
relationships and skils is its culture. It is
honed over time, reshaped periodically by
internal and external factors, and mani-
fested in its lawyers and how they practice
and relate with each other. It reveals itself
in how decisions are made, work ethic,
communication styles, how information is
shared, ethics of the firm and individual

lawyers, attorney relationships, signifi-
cance of meritocracy in advancement,

morale, reward system, and how employ-
ees are treated and recognized. In many
firms it is difficult to define the culture
because of this amorphous mix of compo-
nents. Not all cultures are perceived

positively. Some firms are termed "sweat-
shops," "clubby" or "whiteshoe." The
failure of a firm to define its culture is
often one of the reasons for high turnover,

lack of direction, or internal conflict and
disputes.

14. Diversity. There should be respect for
diversity regarding ideas, gender, age, ethnic
background, religion and education. Exces-
sive diversity may pose a threat to some
firms, particularly if differences undermine
core values or the culture of the firm.

A group of lawyers become a firm to
the extent there is some sense of common
purpose, common approaches, and shared
values. They must be willng to help each
other out in the many small ways that are
the essence of a legal practice, i.e., assis-
tance, cooperation, support and mutual
encouragement. This does not mean that
everyone has to be best friends and have
similar interests and personal goals. How-
ever, unless a firm is more than a
compensation arrangement, it is doomed to
have many problems and defections.
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STATE BAR NEWS

Notice of

Trusteeship
Please take notice that on February

6, 1997, the Honorable Leslie A. Lewis,
Presiding Judge, Third District Court,
granted the Office of Attorney Disci-

pline's request for entry of an order
pursuant to Rule 27, Rules of Lawyer
Discipline and Disability imposing a
trusteeship over the law practice of
Mark R. Madsen, Esq., based on Mr.
Madsen's disappearance and abandon-
ment of his law practice.

Nominations Sought
The American Arbitration Association is

seeking nominees for its annual "Peter W.
Billings, Sr. Outstanding Dispute Resolu-
tion Service Award." The award will be
given by the AAA later this spring to the
person or organization who has done the
most during the past year to further dispute
resolution in an expeditious, inexpensive

and fair manner. Written nominations
should be submitted to Diane Abegglen,
Regional Vice President, by March 14, 1997.

Reminder Notice:
Rule Change Effective April 30, 1996

The Utah Supreme Court has adopted a
change to Rule 1. l5(a), requiring attorneys
in Utah to maintain client trust funds only in
institutions that automatically notify the
Office of Attorney Discipline in the event of
a non-sufficient check or check overdraft. To
ensure compliance with this rule, attorneys
are advised to contact their financial institu-
tions at the earliest opportunity to make
appropriate arrangements.

A copy of the revision and the comment
is set out below.

Rule 1.15 Safekeeping Property.
(a) A lawyer shall hold property of clients

or third persons that is in a lawyer's posses-

sion in connection with a representation

separate from the lawyer's own property.
Funds shall be kept in a separate account
maintained in the state where the lawyer's
office is situated or elsewhere with the con-
sent of the client or third person. The
account may only be maintained in a
financial institution which agrees to
report to the Offce of Disciplinary Coun-
sel in the event any instrument in

properly payable form is presented
against an attorney trust account contain-
ing insufficient funds, irrespective of

whether or not the instrument is honored.
Other property shall be identified as such
and appropriately safeguarded. Complete
records of such account funds and other

property shall be kept by the lawyer and
shall be preserved for a period of five years
after termination of the representation.

COMMENT
A lawyer should hold property of others

with the care required of a professional

fiduciary. Securities should be kept in a
safe deposit box, except when some other
form of safekeeping is warranted by spe-
cial circumstances. All property which is
the property of clients or third persons

should be kept separate from the lawyer's
business and personal property and, if
monies, in one or more trust accounts. Sep-
arate trust accounts may be warranted
when administering estate monies or acting
in similar fiduciary capacities. In addition
to normal monthly maintenance fees on
each account, the lawyers can anticipate
that financial institutions may charge
additional fees for reporting overdrafts
in accordance with this rule.

Position Announcement

The U.S. Attorney's Offce in Salt Lake
City is seeking an attorney for an Assistant
United States Attorney position. The attorney
will serve in the health care fraud area of
prosecution in the Criminal Division. Bar
admission (in any jurisdiction) and at least
three years of post J.D. required. White
collar prosecution experience is preferred.
Years of experience wil determine the

appropriate salary leveL. The possible range
is $44,000-$65,000. Please send resume by
March 31, 1997 to Linda Pearson, U.S.
Attorney's Office, 185 South State Street,
Suite 400, Salt Lake City, Utah 84111. The
United States Attorney's Office is an Equal
Employment Opportunity/Reasonable
Accommodation Employer.

Public Notice
Appointment of Chapter i 3 Standing Trustee

The Office of the United States Trustee is
seeking resumes from persons wishing to be
considered for appointment as a standing

trustee to administer one-half of the cases filed
under Chapter i 3 of the Bankruptcy Code.
The appointment is for cases filed in the
United States Bankruptcy Court for the District
of Utah. Standing Trustees receive compen-
sation and expenses pursuant to 28 U.S.C. §
586. Compensation depends on disburse-
ments. Maximum compensation, including
benefits, is now $ 126,473 annually. In addi-
tion, the trustee operation receives payments
for certain necessary and actual expenses.

The minimum qualifications for appoint-
ment are set forth in Title 28 of the Code of
Federal Regulations at Part 58. To be eligi-
ble for appointment, an applicant must

possess strong administrative, financial and
interpersonal skills. Experience and/or
training in management is desirable. Fidu-
ciary experience or familiarity with the
bankruptcy area is not mandatory.

A successful applicant will be required
to undergo an FBI background check, and
must qualify to be bonded. Although stand-
ing trustees are not federal employees,
appointments are made consistent with
federal Equal Opportunity policies which
prohibit discrimination in employment.

Forward resumes to the Office of the
United States Trustee, Boston Building,
Suite 100, #9 Exchange Place, Salt Lake
City UT 84111-2709. All resumes wil be

kept confidential and should be received on
or before March 31, 1997.
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1997 Scott M. Matheson Award
In 1991, the Law-Related Education

and Law Day Committee of the Utah State
Bar presented the first annual Scott M.
Matheson Award. Last year the sixth
annual award recipients were Kevin P. Sul-
livan and the law firm of Richards, Caine
and Allen. Currently, the committee is
accepting applications for the 1997 Scott
M. Matheson Award.

PURPOSE: To recognize a lawyer and
law firm who have made an outstanding
contribution to law-related education for
youth in the State of Utah.

CRITER1A: Applications wil be
accepted on behalf of individuals or law
firms who have:
1. Made significant contributions to law-
related education for youth in the State of
Utah, such contributions having been rec-
ognized at local and/or state levels.
2. Voluntarily given their time and
resources in support of law-related educa-

tion, such as serving on planning

committees, reviewing or participating in
the development of materials and pro-
grams, and participating in law-related
education programs such as the Mentor
Program, Mock Trial Competition, Conflict
Management Program, Volunteer Outreach,
Judge for a Day, or other court or class-
room programs.

3. Participated in activities which
encourage effective law-related education

programs in Utah schools and communities,
such programs having increased communi-
cation and understanding between students,
educators, and those involved professionally

in the legal system.
APPLICATION PROCESS: Application

forms may be obtained from and submitted to:
Scott M. Matheson Award
Law-Related Education and
Law Day Committee
Utah Law and Justice Center
645 South 200 East, Box S- 10

Salt Lake City, Utah 841 11

Phone: 322- i 802
Included in the application should be a

cover letter, a one-page resume, and the
application form. The form describes the
following criteria to be used by the selection
committee in evaluating the applicant:
. materials which demonstrate the appli-

cant's contributions in the law-related youth
education field;
. copies of news items, resolutions, or

other documents which evidence the appli-
cant's contribution to law-related education
for youth;
. a maximum of two letters of
recommendation.

All materials submitted should be in a
form which will allow for their easy repro-
duction for dissemination to members of the
selection committee. Applications must be
postmarked no later than March 20, 1997.

"Did You Hear the One
About the Lawyers?"

Public Education Campaign
Brochures Availabl

for Distribution

The Utah State Bar produced and ran
six public service announcements in the
seven largest newspapers in the state over
six consecutive weeks several months ago.
This education campaign was intended to:
(1) call attention to worthy legal service
projects which might not otherwise be
known to exist; (2) call attention to volun-
teer service rendered by lawyers generally;
(3) acknowledge six particular lawyers and
indirectly call attention to the acts of others
also engaging in service; (4) specifically
encourage support for identified projects by
the public and by lawyers; and (5) reflect a
more positive general image of lawyers.

A limited number of brochures compil-
ing the public service announcements are
now available for display in client recep-
tion areas and other appropriate public

areas. The Bar Commission encourages
your help in distributing these brochures

and encouraging greater participation by
lawyers and the public in a wide variety of
public service opportunities.

Brochures are available in limited quan-
tities for pick up at the Bar Offices.

MEMBERSHIP CORNER
CHANGE OF ADDRESS FORM

Name (please print)

Please change my name, address, and/or telephone and fax number on the membership records:

Bar No.

Firm

Address

City/State/Zip

E-mailPhone Fax

All changes of address must be made in writing and NAME changes must be verified by a legal document. Please
return to: UTAH STATE BAR, 645 South 200 East Salt Lake City, Utah 84111 -3834; Attention: Arnold BirrelL. Fax
Number (80l) 531-0660.

March 1997
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Ethics Advisory Opinion Committee
Opinion No. 96-11

Approved January 24,1997

Issue: Mayan attorney appointed to
represent both the mother and father in an
abuse/neglect proceeding continue to rep-
resent one of the parents after an actual or
potential conflict between the two parents
arises?

Opinion: No. Such representation of
either parent is prohibited by Rule 1.7 and
Rule 1.9.

Opinion No. 96-12

Approved January 24,1997

Issue: Is it ethical for an attorney to
charge for legal advice given to callers
using a "1-900 number" that would auto~

matically bil the caller on a per-minute

basis?
Opinion: It is not unethical for an attor-

ney to give legal advice over the telephone

and charge for such advice by the use of a 1-
900 number.

Opinion No. 96-14

Approved January 24,1997

Issue: Is it permissible under the Utah
Rules of Professional Conduct for an attor-
ney practicing law in Utah to form a
partnership or otherwise associate with one
or more non-Utah lawyers or with legal
practitioners from other countries?

Opinion: A Utah attorney may form a
partnership or otherwise associate with indi-
viduals who are licensed to practice law in

any jurisdiction within the United States or
with persons qualified and authorized to
engage in the functional equivalent of U.S.
legal practice under the laws of a foreign
country.

Opinion No. 97-01

Approved January 24,1997

Issue: What is the ethical obligation of
an attorney to a client or former client,
when the attorney is unable to locate the
client, and the attorney is holding trust
funds on behalf of that client?

Opinion: The first obligation of an
attorney under these circumstances is to
secure the funds on behalf of the client as
against all other possible claimants. In
other words, if the funds are stil held in
the form of a check, the attorney should

take care to endorse the check and deposit
it into the attorney's trust account to insure
that the funds are not eventually lost to the
client simply by the passage of time or the
expiration of the client's right to negotiate
the instrment.

Thereafter, the attorney should keep the
client's property in safe keeping, in confor-
mity with the requirements of Rule 1.15 of
the Utah Rules of Professional Conduct.

Specifically, the attorney should keep the
funds in a trust account for the client. If the
sum is substantial, or if the period of time
during which the lawyer wil be unable to

locate the client is expected to be lengthy,
the funds should be placed in an interest-
bearing account. A separate trust account
may be warranted when administering
these monies.

Ethics Opinions Available
The Ethics Advisory Opinion Committee of the Utah State Bar has compiled a

compendium of Utah ethics opinions that are now available to members of the Bar for the
cost of $10.00. Fifty four opinions were approved by the Board of Bar Commissioners

between Januar 1, 1988 and January 24, 1997. For an additional $5.00 ($15.00 total) mem-
bers wil be placed on a subscription list to receive new opinions as they become available
during 1997.

Quantity

ETHICS OPINIONS ORDER FORM

Amount Remitted

Utah State Bar
Ethics Opinions

($10.00 each set)

Ethics Opinions/
Subscription list

($15.00)

Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, ATTN: Maud Thurman
645 South 200 East #310, Salt Lake City, Utah 84111.

Name

Address

City

Please allow 2-3 weeks for delivery.

State Zip

i

I

I

Opinion No. 97-02

Approved January 24,1997

Issue: Is information provided by an
accused to his attorney in an initial tele-
phone conference confidential as against a
request from law enforcement authorities
for such information?

Opinion: Information given to an attor-
ney in an initial telephone conference by
an individual whom the attorney has
agreed to represent is confidential, even
against a request for such information by
law enforcement authorities seeking to
apprehend the accused client.
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1997 Mock Trial Schedule
Name: Title:

Firm or Place of Employment

Address: Zip:

Phone: Fax: I have judged before. Yes _ No _ I wil judge _ (number) of mock trial(s).

Please indicate the specific date(s) and location(s) that you wil commit to judge mock trial(s) during the months of March and ApriL. The
dates and locations are fixed; you wil be a judge on the date(s) and time(s) and location(s) you indicate, unless several people sign up to judge
the same slot. If that occurs, we call you to advise you of a change. You wil receive confirmation by mail as to the time(s) and place(s) for your
trial(s) when we send you a copy of the 1997 Mock Trial Handbook. Please remember - all trials run approximately 21/2 to 3 hours and you

wil need to be at the trial 15 minutes early. We wil call one or two days before your trial(s) to remind you of your commitment.
Please be aware that Saturday sessions wil be held on April 5 and April 12. Multiple trials wil be conducted. Please give these dates special

consideration.
Specific addresses for all courtrooms wil be mailed with the confirmation letter.

Date Time Place Preside Panel Comm.Rep.
Monday, March 24 9:00-12:00 Murray ( ) ( ) ( )

9:00-12:00 Coalvile UP ( ) ( ) ( )
9:00-12:00 Coalvile CC ( ) ( ) ( )
1:00-4:00 Brigham City ( ) ( ) ( )
1:00-4:00 Murray ( ) ( ) ( )
1:00-4:00 PSC-Lg. ( ) ( ) ( )
1:30-4:30 PSC-Sm. ( ) ( ) ( )

Tuesday, March 25 9:00-12:00 Murray ( ) ( ) ( )
1:00-4:00 Murray ( ) ( ) ( )
1:00-4:00 Brigham City ( ) ( ) ( )
1:30-4:30 Spanish Fork ( ) ( ) ( )
5:00-8:00 Logan ( ) ( ) ( )

Wednesday, March 26 9:00-12:00 Roy ( ) ( ) ( )
1:00-4:00 Coalvile ( ) ( ) ( )
1:00-4:00 American Fork ( ) ( ) ( )
1:30-4:30 Roy ( ) ( ) ( )
1:30-4:30 Spanish Fork ( ) ( ) ( )
5:00-8:00 Logan ( ) ( ) ( )

Thursday, March 27 1:30-4:30 Roy ( ) ( ) ( )
Friday, March 28 1:00-4:00 Roosevelt ( ) ( ) ( )

1:30-4:30 Roy ( ) ( ) ( )
Monday, March 31 1:00-4:00 Brigham City ( ) ( ) ( )

1:00-4:00 3rd District ( ) ( ) ( )
1:30-4:30 PSC-Lg. ( ) ( ) ( )

Tuesday, April 1 1:00-4:00 Brigham City ( ) ( ) ( )
1:30-4:30 Spanish Fork ( ) ( ) ( )

Wednesday, April 2 1:00-4:00 American Fork ( ) ( ) ( )
1:30-4:30 Roy ( ) ( ) ( )

Thursday, April 3 1:00-4:00 Nephi ( ) ( ) ( )
Friday, April 4 9:00-12:00 Ogden J. ( ) ( ) ( )

1:00-4:00 Ogden J. ( ) ( ) ( )
Saturday, April 5 9:00-12:00 3rd District ( ) ( ) ( )

9:30-12:30 3rd District ( ) ( ) ( )
9:30-12:30 3rd District ( ) ( ) ( )
10:00-1:00 3rd District ( ) ( ) ( )
10:00-1:00 3rd District ( ) ( ) ( )
10:30-1:30 3rd District ( ) ( ) ( )
10:30-1:30 3rd District ( ) ( ) ( )
12:30-3:30 3rd District ( ) ( ) ( )
12:30-3:30 3rd District ( ) ( ) ( )
1:00-4:00 3rd District ( ) ( ) ( )
1:00-4:00 3rd District ( ) ( ) ( )
1:30-4:30 3rd District ( ) ( ) ( )
1:30-4:30 3rd District ( ) ( ) ( )
2:00-5:00 3rd District ( ) ( ) ( )
2:00-5:00 3rd District ( ) ( ) ( )

Monday, April 7 1:00-4:00 Murray ( ) ( ) ( )
Tuesday, April 8 1:00-4:00 Murray ( ) ( ) ( )
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Date Time Place Preside Panel Comm.Rep.
Tuesday, April 8 1:30-4:30 Spanish Fork ( ) ( ) ( )

5:00-8:00 Logan ( ) ( ) ( )
Wednesday, April 9 1:00-4:00 American Fork ( ) ( ) ( )

1:00-4:00 PSC-Lg. ( ) ( ) ( )
1:30-4:30 PSC-Sm. ( ) ( ) ( )
1:30-4:30 Roy ( ) ( ) ( )

Thursday, April 10 1:30-4:30 Roy ( ) ( ) ( )
Friday, April 11 9:00-12:00 OgdenJ. ( ) ( ) ( )

9:00-12:00 Tooele ( ) ( ) ( )
1:00-4:00 Tooele ( ) ( ) ( )
1:00-4:00 OgdenJ. ( ) ( ) ( )
1:30-4:30 Roy ( ) ( ) ( )

Satnrday, April 12 9:00-12:00 3rd District ( ) ( ) ( )
9:00-12:00 3rd District ( ) ( ) ( )
9:30-12:30 3rd District ( ) ( ) ( )
9:30-12:30 3rd District ( ) ( ) ( )
10:00-1:00 3rd District ( ) ( ) ( )
10:00-1:00 3rd District ( ) ( ) ( )
10:30-1:30 3rd District ( ) ( ) ( )
10:30-1:30 3rd District ( ) ( ) ( )
12:30-3:30 3rd District ( ) ( ) ( )
12:30-3:30 3rd District ( ) ( ) ( )
1:00-4:00 3rd District ( ) ( ) ( )
1:00-4:00 3rd District ( ) ( ) ( )
1:30-4:30 3rd District ( ) ( ) ( )
1:30-4:30 3rd District ( ) ( ) ( )
2:00-5:00 3rd District ( ) ( ) ( )
2:00-5:00 3rd District ( ) ( ) ( )

Monday, April 14 1:00-4:00 PSC-Lg. ( ) ( ) ( )
1:30-4:30 PSC-Sm. ( ) ( ) ( )
1:30-4:30 3rd District ( ) ( ) ( )

Tuesday, April 15 1:30-4:30 Spanish Fork ( ) ( ) ( )
Wednesday, April 16 9:00-12:00 Roy ( ) ( ) ( )

1:00-4:00 American Fork ( ) ( ) ( )
1:30-4:30 Roy ( ) ( ) ( )
5:00-8:00 Logan ( ) ( ) ( )

Thursday, April 17 9:00-12:00 Roy ( ) ( ) ( )
1:30-4:30 Roy ( ) ( ) ( )
1:30-4:30 3rd District ( ) ( ) ( )

Semi-Final Rounds (If yon wil have jndged a previous mock trial)

Monday, April 21 9:00-12:00 3rd District ( ) ( ) ( )
9:00-12:00 Mnrray ( ) ( ) ( )
1:00-4:00 Brigham City ( ) ( ) ( )
1:00-4:00 Murray ( ) ( ) ( )

Tuesday, April 22 9:00-12:00 3rd District ( ) ( ) ( )
9:00-12:00 Murray ( ) ( ) ( )
1:00-4:00 Brigham City ( ) ( ) ( )
1:00-4:00 Murray ( ) ( ) ( )
1:30-4:30 Spanish Fork ( ) ( ) ( )
5:00-8:00 Logan ( ) ( ) ( )

Wednesday, April 23 9:00-12:00 3rd District ( ) ( ) ( )
9:00-12:00 Roy ( ) ( ) ( )
1:00-4:00 American Fork ( ) ( ) ( )
1:30-4:30 Spanish Fork ( ) ( ) ( )
5:00-8:00 Logan ( ) ( ) ( )

Thursday, April 24 9:00-12:00 3rd District ( ) ( ) ( )
9:00-12:00 Roy ( ) ( ) ( )
1:00-4:00 Roy ( ) ( ) ( )

Please mail this form to: Mock Trial Coordinator
Utah Law-Related Education Project
645 South 200 East, Suite 101
Salt Lake City, Utah 84111

or Fax to: (80l) 323-9732
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Utah Bar Journal Announces
"1996 Cover of the Year"

The Utah Bar Journal
is pleased to announce
that it has selected the
cover of the June/July

issue as the 1996 "Cover
of the Year." The photo-
graph, "Farm Implement
Displayed in the
Orchards of Fruita, Capi-
tal Reef National Park,"
was taken by Ken M.
Barry, Assistant Attorney
General, Provo Utah.

This cover wil join oth-
ers (including the
October 1990 issue
which also featured a photograph by Mr.
Barry) in the "Covers of the Year" display

located on the second floor of the Law &
Justice Center.

Since August 1988, photographs (pri-
marily of Utah landscapes) submitted by

22 different members of the Utah Bar have

appeared on the covers of
the Journal. Fifteen con-

tributors have had more
than one of their pho-

tographs selected to
appear on the cover, and

one contributor has had 15
photographs selected.
Cover photographs are
generally selected as a

group, by season. To be

considered, photographs
should be submitted 2-3

months before the begin-
ning of each season.

Typically, fewer pho-

tographs are submitted for the winter and

spring issues.
The committee wishes to thank all mem-

bers of the Bar who have participated in the
cover program, as well as the many readers
who have taken the time to express their
appreciation for the covers.

March 1997

1997 Annual
Meeting Awards

The Board of Bar Commissioners is seek-
ing nomiations for the 1997 Annual Meeting
Awards. These award have a long history
of honoring publicly those whose profes-
sionalism, public service and personal
dedication have significantly enhanced the
administration of justice, the delivery of
legal services and the building up of the
profession. Your award nomination must be
submitted in writing to Monica Jergensen,
Convention Coordinator, 645 South 200
East, Suite 310, Salt Lake City, Utah
8411 1, no later than Friday, April 11,

1997. The award categories include:
1. Judge of the Year
2. Distinguished Lawyer of the Year
3. Distinguished Young Lawyer of the Year
4. Distinguished Section/Committee
5. Distinguished Non-Lawyer for Service

to the Profession

The Utah Supreme Court

announces the

retirement of

Geoffrey J. Butler

Clerk of the Court

In his honor an

open house will be held

at the

Utah Supreme Court

March 27, 1997

4:00 p.m to 5:30 p.m.

All who know him

are cordially invited
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Young Lawyers Profile
Kristine Rogers

Going to law school after a hiatus offifteen or twenty years away from
school can give one a sense of giddiness.
As the G-forces (having to master huge

amounts of information on many different
subjects in small amounts of time) increase
on re-entry, a non-traditional student may
feel a kind of brain implosion. So many
subjects; so little time. At least that was my
experience upon starting my first year of
law school at age 41. Kris Rogers, several

years younger, but no less "non-tradi-
tional" than I, saw things differently. While
I fretted and skidded, not knowing exactly
where I saw heading, Kris had made up her
mind before entering law school that she
would be a criminal defense attorney.

Kris was born and raised in Salt Lake
City, but spent time around the Moab area
with her father. She lived for a time in
Alaska, and then moved back to Salt Lake
City where she married A.J. Rogers and
moved to Thompson Springs, in Grand
County. While in Thompson Springs she
occupied herself with "traditional house-
wife duties as well as a few outside

interests." She cared for her nephew Ben-
jamin and her own son Orion. Kris's
fascination with the law began when

By Cathy Roberts

Thompson Springs hired attorney Ken
Chamberlain from Richfield to create a spe-
cial service district to administer the town's
water resources. "Ken's knowledge and per-
sonal skills amazed me," says Kris. "His
abilities made a seemingly insurmountable
task possible." Soon after she finished work-
ing with Ken the position of Grand County
Justice of the Peace opened. She applied and
soon found herself presiding over criminal
and civil proceedings. After about five years
of signing search warrants, processing thou-

sands of traffic citations, and conducting
bench and jury trials, she felt "hungry for
more." Her years on the bench had given her
a respect for our much-maligned criminal
justice system, and the realization that she
would rather fight than make peace. And the
road to becoming a warrior led north on 1-15.

In 1999, she made a deal with herself:
"get accepted by the University of Utah Col-
lege of Law, or stay where you are." She was
accepted during the winter of 1991. Then, in

the spring following her acceptance, a fam-
ily member was murdered. A parolee on a
killing spree, on the run after having mur-
dered three women in California, shot and
killed Kris's mother-in-law as she started her
Saturday morning shift in a convenience

store near 1-70. Kris was the first family
member on the scene. Even after she later
testified in the penalty phase of the mur-
derer's trial, her belief of the rights of the
criminal defendant remained unshaken.
She still sees her son suffering from the
loss of his grandmother but persists in her
belief that everyone has "goodness that can
be developed and something positive to
offer." The problem, she says, is that in our
troubled society, judges simply do not have
enough resources to order rehabilitation.

In the fall of 1991, she brought her son
Orion up to Salt Lake, rented an apartment
and entered him in kindergarten. Like
many law students who are also parents of
young children, she brought Orion to class
occasionally. He brought crayons and
paper or did his homework. Classmate
Judy Wolferts remembers sitting by Orion
in Professor Oberer's first year Contracts
class. As the kindergartner laboriously
formed his letters and struggled to stay
within the lines, Judy felt a strong bond
with the little boy. "He was learning the
alphabet for the first time," she says. "I was
learning my alphabet all over again."
Another student warned Kris that she'd be
turned in for child abuse by subjecting her

:1
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child to a particularly stultifying first year in the new triaL. She found it rough going ing, "Nothing had changed the day after
class. Far from being abused by the experi- with Rudolph, who fired her when she did they kiled John." She notes that in death
ence, Orion thrived. By the time Kris was not oppose the prosecution's motion to have penalty appeals, defendants usually attach
in her third year, Tom Lund could call on him undergo a competency evaluation. After their attorneys for ineffective assistance of
him in Conflcts of Law and expect an he was found competent he let her resume as counseL. "The reality is that when you're
answer. During her three years of law co-counseL. Rudolph was ultimately con- an attorney in a death penalty case part of
school Kris also worked as a clerk in the victed of burglary and is currently serving a your soul is given." She also believes the
U.S. Attorney's office, was a research life sentence in prison. Kris says, "I still legal appeals process which often follows a
assistant to Ed Brass and Ken Brown, did believe he's innocent, and he certainly does death sentence places a tremendous burden
Medicare hearings for a large insurance not belong in prison." on legal resources. "Slap a BPL (cost-ben-
carrier, and became a single parent. She says the hardest thing she's ever done efit analysis) on it," she says, echoing one

The payoff for her hard work came was trying unsuccessfully to persuade con- of Professor Tom Lund's favorite phrases,
when she began clerking at Legal Defend- victed murderer John Taylor to appeal his "and you're not ahead."
ers in March '94. By October of that year, death sentence. She shared his last mass and After seeing the system from several
she had completed her journey to the other took communion with Taylor moments different perspectives, she stil enjoys a

side of the bench and was representing before he began his "death walk" to the fir- good fight and still believes it's a good sys-
indigent mIsdemeanants. In June 1995 she ing squad in 1996. Being with Taylor forced tern. She is a strong defender of the system
moved into the felonies section. her to "deal with the reality of the death and says, "It works if everyone is doing

One of her first clients had also been a penalty in a system I believe in." Despite her their job zealously and if the judge remains
fellow classmate. While in law school, support of the system, she doesn't support neutral and follows the law. If one fails, the
Henry Rudolph had been accused of bur- the death penalty. "It hurts all' of us and system fails." She loves working at Legal
glary and sexual assault of his estranged doesn't correct the problem," she asserts. Defenders and believes John Hil cultivates
wife, had represented himself in his first "We can warehouse people who are a danger camaraderie and "does everything he can
trial and had been acquitted of the assault to society." Both as a criminal defense attor- do to give us an environment in which we
charged but found guilty of burglary. Legal ney, and as a family member of a murder can zealously represent indigent people.
Defenders had successfully appealed the victim, she hasn't seen evidence that killing
conviction and Kris came on as co-counsel the murderer helps the victim's family, say-

The Most Dynamic CLE
Seminar of 1997

Is Coming to Salt Lake
~

DANIEL P. MCCARTHY

AND

LLOYD W. SADLER

VINCENT BUGLIOSI
The true crime author and
attorney-and the prosecutor
of Charles Manson-lost only
one of 106 felony cases. A
master, he was the model for
The D.A.

(EACH FORMERLY OF VANCOTT, BAGLEY, CORNWALL AND MCCARTHY)

ARE PLEASED TO ANNOUNCE THE FORMATION OF

THE LAW OFFCES OF

GERRY SPENCE
The most well-known trial
attorney in America,
Spence-an admitted
"country lawyer"-has not
lost a jury trial in 30 years
and has never lost a criminal case.

MCCARTH & SADLER LC

Bugliosi and Spence will conduct
TRIAL TECHNIQUES YOU CAN USE

APRIL 25, 1997 · at the Salt Palace
7 Hours CLE

AN INTELLECTUAL PROPERTY LAW FIRM

CONCENTRATING IN PATENTS, TRADEMARKS,

COPYRIGHTS, COMPUTER LAW, LICENSING

AND RELATED LITGATION.

Pre Register · Call
(801) 531.7514

39 EXCHANGE PLACE

SUITE 100

SALT LAKE CIY, UTAH 8411

TELEPHONE: (801) 323.9399

FACSIMILE: (801) 323.9396$185 UTLA member and $220 non-member prior to March 25
presented by The Utah Trial Lawyers Association.
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Can you get ALL of these,
tailored to your law firm, from

ONE insurance company?

Lawyers' Professional Liability Coverage

Employment Practices Coverage for Law Firms

Employee Dishonesty Coverage for Law Firms

Nonprofit Director' and Officer Coverage for Lawyers

Public Officials' Coverage for Lawyers

YES.
Introducing Coregis' New

Customized Practice CoverageSm

CON T N TAL

CORÉCIS

, I

Easy, one-stop shopping for multiple coverages
designed solely for law firms, at lower,

risk-related rates. From Coregis Insurance Company,
a leader insuring lawyers ~or 25 years.

For more information, contact:

N C Y. L.L.C.

1111 E. Brickyard Road. Suite 202. SaLt Lake City, UT 84106

1-888-466-0805.801-466-0805. Fax: 801-466-2633 Custom Insurance Programs



The State of the Judiciary

Governor Leavitt, President Beattie,Speaker Brown, legislators, and
members of the public. On behalf of the
Utah Judicial Council, the Utah Supreme
Court, and all the judges and staff in the
third branch of government, I thank you
for this opportunity to report on the state of
the Utah judiciary.

Contrary to my usual practice, I have
come today without my robe. This symbol-
izes the fact that I am here not as a judge, a
decider of cases, but as chair of the Utah
Judicial Council, the elected body of judges
given responsibility by the Utah Constitu-
tion to oversee the administration of the

judicial branch. I am here to report to you
the state of that branch of government from
an administrative and operational perspec-

tive. You probably expect me to talk in
detail about money. Well, just to set your
minds at ease, I am not going to use this
time to ask for money. However, I wil
leave that to the State Court Administra-
tor's office in presentations before your
committees in the coming weeks.

I thought this would be a good OPPOltunity
to reacquaint you with a judicial branch that
looks quite differently than it did in 1896, or
even in i 986. In the last decade, a number of
new programs have been grafted on the the
branch. They bring more service to the public,

Delivered by Chief Justice Michael D. Zimmerman
January 20, 1997

MICHAEL D. ZIMMERMAN has served on the Utah
Supreme Court since 1984. and has served as Chief Justice
since 1993. He received his Juris Doctorate from the
University of Utah in 1969, graduating first in his class.
Additionally, he served as Note Editor of the Utah Law
Review and was elected to the Order of the Coif After
graduation, he served as law clerk to Justice Warren E.
Burger of the United States Supreme Court. Thereaftei;
Chief Justice Zimmerman worked in Los Angeles.
Calijòrnia for the law firm of 0 'Melveny and Myers.

In 1976, he returned to Utah and became an associ-
ate pmfessor of law at the University of Utah. In 1978.

Chief Justice Zimmerman returned to private law practice
in Salt Lake City with the law firm of Krause. Landa.
Zimmerman, and Maycock, and latei; with Watkiss and
Campbell. During this time, he also served as a part-time
member of the stciff of Governor Scott M. Matheson.

Chief Justice Zimmerman has served on nwnemus
boards and committees including the Utah Judicial
Council, the Federal Rules Advisory Committee, the

Task Force on Gender and Justice, the Alternative Dispute
Resolution Task Force. the Utah Legal Services COIPO-

ration. the Snowbird Institute of Arts and Humanities,
the American Law Institute and the Utah Future/Project
2000. In 1988, he was named as "Appellate Court
Judge of the Year" by the Utah BarAssociatio/1

Chief Justice Zimmerman is the father of three
daughters and was married to the former Lynne
Mariani, who died in 1994.

but they also present some diffcult challenges
to those administering the judicial branch.

In giving you an overview of the current
state of the third branch, I must begin with
an acknowledgment of its core responsibil-
ity, a responsibility that has not changed
since the writing of the Magna Carta almost

800 years ago. As Sir Edward Cooke wrote
in his famous commentaries on that docu-
ment, "every Subject of this Realm, for
injury done to him in (goods, land, or per-
son), . . . may take his remedy by the
course of the Law, and have justice and
right for the injury done him, freely with-
out sale, fully without denial, and speedily
without delay."

This statement of the judiciary's respon-
sibility sounds as fresh today as it did in
1215, a fact that shows a deep and long
standing social and political consensus as
to what the people expect of the justice
system. But because of that ingrained
notion as to what judges have historically
been charged to do, I find that members of
the public, and occasionally legislators,
tend to think of the judiciary exclusively in
those terms - as black robed judges presid-

ing in their courtrooms. Ten years ago, that
might have been a fairly accurate portrait
of all that the Utah judiciary did. But from
an administrative standpoint, today's Utah
judicial branch is much more.

The root of this transformation lies in
the fact that in 1985, the Legislature and
the people amended the constitution and
empowered the judiciary to administer
itself in a coherent and unified fashion. The
changes wrought by this amendment led us
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to develop administrative competence. That and to assure permanent placement plans Tuesday or Thursday afternoon to
demonstrated competence, in turn, resulted are in effect for all children under the observe this promising new program.
in the Legislature placing increased custody of the department. . In another picture, taken any day of the
responsibilities with us. Today, the Utah. . Another picture: In a conference room in week in any number of locations, you
Judicial Council oversees 1,100 people an office building in Tooele, you would would see judges and court administra-
employed within the branch. Only slightly see a mediator participating in our court- tors meeting with representatives of
more than one hundred of these are judges. annexed alternative dispute resolution other agencies and with legislators to

You may ask what those other thousand program. She would be working with par- work on common problems. Ths could be
people do. The answer is that the judiciary ties to settle a complex case, a case that a meeting of the Commission on Crimi-
has broad administrative functions. For the assigned trial judge had been told nal and Juvenile Justice; it could be the
example, we now manage all support ser- would take two weeks to try. Within an Families, Agencies, and Communities
vices needed by those judges on the bench. afternoon, the parties resolve the dispute. Together (FACT) Council; it could be
This may be something that is within the They come to an agreement that also lays the Legislature's Judicial Rules Review
expectations of many. the foundation for future business deal- Committee, or it could be any number

But perhaps less expectedly, the admin- ings between them. of other committees and task forces.
istrative umbrella of the judiciary shelters . In a courthouse in Richfield, you would It might even be the Juvenile Justice
an increasing number of diverse programs see an in-court clerk at her computer ter- Task Force, which you established last
and initiatives that the judges and the Leg- minal accessing some of the over three year. Its excellent recommendations
islature have concluded are necessary to hundred screens that permit her to set trial calling for a fundamental change in how
make justice more effective and more schedules, produce forms, track payments, we address juvenile crime will be before
broadly available to members of the public. and input information on everything that you this session.
Some of these programs have been given to occurs in the courtroom into a statewide . The final picture I would show you
us to administer because they serve ends data base. That same system wil permit would be of a district court judge pre-
allied to those of the judge in the courtroom. the Administrative Office of the Courts to siding over a civil or criminal jury triaL.
Others have been given to us, frankly, gather and integrate detailed case data I want to return to the trial judge
because they do not fit comfortably in any from every court in the state, to better because this is where the judiciary
other agency of state government. predict trends, to let the public and the started. This is still our core function.

I want to give you a sense for the variety Legjslature know more about the courts' The Utah judiciary I have pictured is
of the services we provide. The easiest way busjness, and to make sure we are using radically different from the one you would
may be to describe how today's Utahjudicial our resources to the best advantage. have seen even ten years ago. And it is cer-
branch would look in a series of snapshots. . In Provo, you would see a juvenile proba- tainly not the picture that average members
Among those images would be the following: tion offcer supervising a team of teenage of the public would form if asked how they
. In a courthouse in Salt Lake City you offenders removing graffti from the side envision the court system. Yet it is a picture

would see a deputy clerk helping a vic- of a business earlier defaced. This is the of which we can be proud. These eleven
tim of spouse abuse, trailed by her two Juvenile Court's nationally recognized hundred people are performing the variety
young children, through the hour-long work restitution program. Similar pro- of different tasks they have been given suf-
process of filing out the necessary grams across Utah returned well over $1 ficiently well that they have earned
forms and going to see a judge to obtain milion to victims of juvenile crime and recognition as one of the most efficient,
a restraining order against the abuser. provided over 500,000 hours of commu- effective, and forward looking judicial

. In a St. George juvenile court, you nity service in the last year alone. administrations in the nation.
would see a judge holding a hearing to . Another shift of scene: After hours, in a You may ask where this descriptive por-
determine whether a child wil be left Salt Lake City district courtroom, you trait of the judiciary is taking us. What
with his parents, or taken from the would see a small group of drug addicted relevance does it have for the legislature?
home. This hearing has the full panoply defen.dants charged with non-violent My answer is that it not only gives you a
of procedural protections for the child crimes appearing before a district judge, a better sense of the variety of tasks we per-
and for the parents. judge who volunteered to run our pilot form, but also explains why the growth in

. In that same hearing, you would see a drug court program. The judge reviews population, in crime, and in civil litigation 

lawyer acting as a guardian ad litem, rep- the defendants' regular drug test results to that Utah is experiencing have multiple
resenting the interests of the child separate monitor any recent drug usage. He also impacts on the judiciary.
from those of the state and the parents. receives reports about their progress in For example, assume a divorce in which

Both the statutory requirement for the mandatory treatment program. These there are allegations of abuse. Not only
the formalized hearing, and the routine are all conditions of their not going to does this affect the trial judge before whom
presence of the guardian ad litem, who jaiL. This pilot program, undertaken with the case is heard, but also the personnel
is now an employee of the judiciary no state funds, promises to cut repeat assigned to the mandatory divorce educa-
rather than the Department of Human criminal conduct by getting minor tion program we have been given to
Services, are the result of recent legisla- offenders off of drugs. administer. It may also lead to one party
tion. That legislation was passed to By the way, I would invite any of you filing for a protective order, requiring sig-
better protect the interests of the child to attend Judge Fuchs' courtroom on a nificant time of the deputy clerk assigned
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to help applicants for such orders. Perhaps
it wil also affect the juvenile court, where
proceedings concerning placement of the
child may be filed. And that means another
case for the guardian ad litem. These mul-
tiple impacts are common, and they have a
significant effect on our resource needs.

Another impact on the judiciary of the
proliferation of new programs is that they
can distort our funding priorities. Each
program is important. Many expand the
quality and availability of justice, and they
reduce crime. But we cannot lose sight of
the fact that the essential job of the judi-
ciary is still to hear cases and to decide
them fairly, impartially, and without delay,
just as it was 800 years ago, and, I am sure,
it will be 800 years from now.

It is not always easy to attend to the
funding and support needs of that core
function and to those of the newer pro-
grams at the same time. New programs
seem to grow faster than old ones. This is
so because often the true scope of the need
being addressed is not fully understood
when the program is first put into place.

A prime example is the guardian ad litem
program. This program was sharply expanded
and put under the judiciary's administrative
umbrella in 1994. Since then, it has grown
from $250,000 to $2,000,000, taking a dis-
proportionate share of all new money
flowing into the judiciary's budget over the
fiscal period 1994 to 1997. And the guardians
are stil unable to handle adequately the

mounting caseload of abused and neglected
children while meeting th responsibilities
set for them by the legislation.

Another example is the program under
which deputy clerks assist those seeking
spouse abuse protective orders. First put in
place in 1995, the legislation was enacted
without any funding for the needed clerks.
And the demand for the orders has grown
by more than 90% over the past two years.
This has required creative efforts on our
part to assure the availability of the neces-
sary help to the public.

While these and other new programs
have been rapidly expanding and consum-
ing our time and resources, we have faced
a growing threat to our ability to timely
adjudicate civil and criminal cases in the
district courts. Over the past ten years, total
case fiings in what is now the consolidated
district court have increased by 33%; there
has been a 14.4% increase from 1993

through 1996 alone. More critically, in the

very near past, we have seen an unprecedented
rise in criminal filings, particularly felonies.
They have increased 54% since 1993. Because
of the constitutional requirement that we
adjudicate criminal cases before civil, a
direct consequence has been a rapid increase
in delays in the handling of civil matters.

During this same ten year period, we
have added only two new judges in the
courts now consolidated as the district court.
And in by far our busiest district, the Third
District that includes Summit, Tooele, and
Salt Lake Counties, where over 57% of our
total statewide filings are handled, no new
judges have been added since 1986.

We are proud that we have managed to
accommodate these dramatic increases by
using more effcient calendaring procedures,
adding domestic commissioners, better uti-
lizing existing judges through consolidating
circuit and district courts, and putting our
court-annexed alternative dispute resolution
program in place.

But we are at the point where adding
resources to perform our core function is
inescapable. Demand is exceeding our abil-
ity to keep up. Civil case processing times
are getting steadily longer. We are now accu-
mulating an ever increasing backlog of
cases. This is a dramatic change for Utah.
We have traditionally had one of the faster
civil dockets in the country.

I have no solution for these conflicts in
priorities between our traditional, core func-
tion and the new initiatives for which we
now have responsibility. But by making you
aware of the dilemma often faced by the
Judicial Council in preparing its budget
requests, I hope you will better understand
those requests, and our seeming omnipres-
ence in your hearing rooms.

In closing, I assure you that those of us
charged with administering the judicial
branch, both judges and staff, wil continue
to search for ways to do our diverse jobs bet-
ter and more efficiently. We will continue to
innovate, and we wil continue to carry out
the various programs you choose to give us
with a view toward making the justice sys-
tem work better for the people of Utah.

As I have mentioned in previous years, my
door, like that of everyone else with admin-
istrative responsibility in the judiciar, remains
open to all who have questions about how
we are doing our job, and to those with
thoughts about how we can do it better.

Thank you for your attention. I wish you
well in your deliberations.

March 1997
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CORPORATION KITS
FOR

UTAH
COMPLETE OUTIT

$56.95
Pr.prited By-Laws, miutes & resolutions, prited stock
certficates & fu page stubs, trfer ledger, corporale seal

w/pouch, binder & slipcase, index labs & ta fonns for EIN & S
Corporation.

COflcte kit vile pre-prnt By-La & minute. so Ih bond paper.

$53.95
$4.00 additional S & H per kit (uS Ground).

Next day deliveiy available on request.
Kit w/o seal $4.95 plus S & H

OTHER PRODUCTS

. NON-PROFIT OUTFIT $59.95

. LTD. LIABILITY CO. OUTFIT $59.95

. LTD. PARTNERSHIP OUTFIT $59.95

. FAMILY LTD. PART. OUTFIT $59.95

. SEAL WIPOUCH (CORP., NOT) $25.00

. STOCK CERTS & STUS (20) $25.00

OTHER SERVICES
WILL & TRUST STATIONERY...
INDEX T ADS & CLOSING SETS...

REGISTERED AGENCY SERVICE
FOR

THE STATE OF MONTANA...
CALL FOR INFO

ORDER TOLL FREE!
PHONE 1-800-874-6570

FAX 1-800-874-6568
ORDERS IN BY 2 PM MT SHIPPED sAM DA Y

WE WILL BILL YOU WITH YOUR ORDER.
SATISFACTION GUARNTED.

CORPORATION OUTITS REQUIRE THE FOLLOWING
INFORMTION:

Exact nae ofthc corporion ltc & yea of incOfortion, lotal mares of
stock auUJorize with par value (or no par), prefered shares. complete or w/o

By-Laws

NO CHOE FOR irANAR CLUSE WI KI PURCH
SPECI CLUS AN MUTILE CLSE OF STCK F. CHGE.

CORP-KIT NORTHWEST, INC.
413 E. SECOND SOUT

BRIGHAM CITY, UT 84302

SERVIG TH NORTHST
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1997 Mid-Year Convention Sponsors
The Mid-Year Meeting Committee extends its gratitude to the following
sponsors for their contributions in making this a successful and enjoyable
Mid-Year Meeting. Please show your appreciation for their donation by
supporting these firms and businesses:

Jones, Waldo, Holbrook & McDonough
Kimball, Parr, Waddoups, Brown & Gee
Parsons Behle & Latimer
VanCott, Bagley, Cornwall & McCarthy
Ray, Quinney & Nebeker
Richards, Brandt, Miller & Nelson

Campbell Maack & Sessions
Corporon & Williams
Dart, Adamson & Donovan
Green & Berry
Snow, Nuffer, Engstrom, Drake, Wade & Smart
Farr, Kaufman, Sullivan, Gorman, Jensen, Medsker,

Nichols & Perkins
Salt Lake County Bar Association
1-800-LETS-MEET
American Insurance
Attorneys' Title Guaranty Fund, Inc.
Continental Insurance Agency
Knight Adjustment Bureau
Michie Company
Shoaf & Associates
Utah Bar Foundation
Litigation Section

Real Property Section

Women Lawyers of Utah
Minority Bar Association



Judge Fred D. Howard

BACKGROUND
In 1979, Judge Fred D. Howard was a

new member of the Utah Bar and a young
prosecutor in the Carbon County Attor-
ney's Offce. However, he was not new to
the practice of law. He was "raised in the
law offce" of his father, Jackson Howard,
whom he described as "a gifted attorney."

Judge Howard attended McGeorge
School of Law in Sacramento, California,
but transferred to the J. Reuben Clark Law
School during his third year. After prose-
cuting in Price and then establishing a solo
practice, Judge Howard returned to Utah
County in 1984 and associated with his
father's firm, Howard, Lewis & Petersen.
He became a partner in the firm and spe-
cialized in family law, medical
malpractice, and personal injury. In the
summer of 1995, Judge Howard was
appointed a District Judge in the Fourth
District. On March 1 of this year, he will
begin his work in the Civil Division.

Becoming a judge has allowed Judge
Howard to serve individuals and the com-
munity. "1 wanted a career that was

people-oriented and intellectually stimulat-
ing" he said. He enjoys the opportunity to
study the "entire spectrum of law," but
acknowledges that he is "still being
schooled because the law is ever-chang-

By Derek P Pullan

JUDGE FRED D. HOWARD was appointed
to the Fourth District Court in July 1995 by
Gov. Michael O. Leavitt. He serves Juab,
Milard, Utah and Wasatch Counties. He

received his law degree from the 1. Reuben
Clark Law School at Brigham Young
University in 1979. Before his appointment to
the bench, he was an attorney with the law
firm of Howard, Lewis & Peterson. He was
also a sole practitioner of general civil prac-
tice until 1984. In addition, he was a Deputy
County Attorney for Carbon County from
1981 to 1982.

ing." That fact is "a challenge for all of us."

FAMILY
Judge Howard is the husband of Carolyn

Howard. They are the proud parents of nine
daughters ranging in age from 21 to 6. We
have a "full house" he said, acknowledging
that he is "seriously outnumbered." His judi-
cial training has proved useful at home
"giving me the skils necessary to screen

young men who come to call."

PERSONAL INTERESTS
Judge Howard spends most of his free

evenings "doing homework" with one or more
of his daughters. However, he enjoys playing
tennis, rollerblading, and skiing. He is also a

"fledgling painter." "Learning how to paint,"
he said "has been a stimulating outlet to
counter balance the demands and stresses of
legal work." Judge Howard's favorite book
is Les Miserables by Victor Hugo. His
favorite legal movie is The Fortune Cookie.

ADVICE TO YOUNG LAWYERS
When asked what advice he would have

for young attorney's embarking on the
practice of law, Judge Howard gave four
suggestions:
1. Obviously the law business is demand-

ing and needs to be balanced. We all
need to keep a sense of humor and take
time to smell the roses or we soon get
bogged down and lose sight of the bene-
fits of practicing law.

2. Attorneys should always be professional

and courteous in their conduct and
speech towards each other.

3. Lawyers who are prepared do their best.
Preparation, or the lack of it, shows in
their confidence and presentation.

4. Remember that judges are not predis-
posed to one side or the other. "I am
regularly persuaded by the arguments of
counsel who educate me on the issues
and the law." Judicial decisions are
vitally affected by persuasive argument,
preparation, and professional work.

March 1997 39

,..,'_..



- UTAH BAR FOUNDATION -
Annual Community
Service Scholarships

The Utah Bar Foundation will award
two 1997 Community Service Scholarships
in April - one to a student at the J. Reuben
Clark Law School at Brigham Young Uni-
versity and one to a student at the
University of Utah College of Law. The
amount of each scholarship is $3,000.

To qualify to receive on of these schol-
arships, the student must have participated
in and made a significant contribution to
the community by performing community
service for organizations such as the Legal
Aid Society, Utah Legal Services, Travel-
ers Aid Society, Salt Lake Community

Shelter and Resources Center, United Way,
The Children's Center, the Family Support
Center, Guadalupe School, Salt Lake Deten-
tion Center, Odyssey House, Bennion Center
or Law-Related Education.

Applicants should send application letters
and resumes to the Utah Bar Foundation (645
South 200 East, Salt Lake City, UT 8411 1)

describing the service performed, identify-
ing the beneficiary or organization receiving

the service, and naming at least two individ-
uals who can be contacted concerning that
service. Deadline: March 31, 1997.

1996 Scholarship recipients Steven G. Black and Amy Landerman at
the 1996 Annual Bar Foundation Luncheon

Utah Bar Foundation
Board of Trustees

Notice of Election
NOTICE is HEREBY GIVEN, in

accordance with the bylaws of the Utah
Bar Foundation, that an election of two
trustees to the Board of Trustees of the
Foundation will be finalized at the annual
meeting of the Foundation held in conjunc-
tion with the 1997 Annual Meeting of the
Utah State Bar in Sun Valley, Idaho. The
two trustee positions which will be eligible
are currently held by Carman E. Kipp and
Hon. Pamela T. Greenwood. The term of
office is three years.

Nomination may be made by any mem-
bers of the Foundation (every attorney
licensed to practice law in the State of Utah
is also a member of the Foundation) by

submission of a written nominating petition
identifying the nominee, who must be an
active attorney duly licensed to practice law
in Utah, and signed by not less than twenty-
five attorneys who are also duly licensed to
practice law in Utah.

Petitions should be mailed to the Utah
Bar foundation, 645 South 200 East, Salt
Lake City, Utah 841 i 1 so as to be received
on or before April 30, 1997. Nominating

petition forms can be obtained at the Foun-
dation's office or requested by telephone
(297-7046). The election will be conducted
by secret ballot which wil be mailed to all
active members of the Foundation on or
before May 31, 1997.

1997
IOLTA Grants

The Application Process
The Board of Trustees of the Utah Bar

Foundation awards grants annually to Utah
organizations that (i) promote legal educa-
tion and increase knowledge and
awareness of the law in the community, (2)
assist in providing legal services of the dis-
advantaged, (3) improve the administration
of justice, and (4) serve other worthwhile
law-related public purposes.

The Trustees occasionally consider
grant requests that are not made as part of
the yearly grant cycle, but only in unusual
circumstances. They prefer to review and
consider grant applications at the same
time in June of each year so that the funds
available may be equitably allocated
between the many deserving organizations.

The funds available for grants are gen-
erated by interest on client trust accounts

of lawyers in private practice who partici-
pate in the Interest on Lawyers Trust
Accounts (IOLTA) Program. Lawyers who
do not currently participate in the IOLTA
Program may obtain authorization forms
from the Bar Foundation office. Participa-
tion costs lawyers nothing, but provides a
significant public benefit.

The grant application is a simple one,
consisting of a financial budget supported
by a narrative proposal not to exceed eight
pages. The Trustees prefer grant applica-
tions which specifically describe the
purpose of the request and how the funds
are to be used. Those receiving grants must
agree to report the use of the funds.

Organizations seeking grants may
obtain application forms from the Utah Bar
Foundation office in the Utah Law & Jus-
tice Center, 645 South 200 East, Salt Lake
City, Utah 84111 (297-7046). The deadline
for submitting applications for 1997 grants

is May 31, 1997.
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~CLECALENDAR-
ALI-ABA SATELLITE SEMINAR:

COPYRIGHT & TRADEMARK LAW
FOR THE NONSPECIALIST

Date: Thursday, March 13, 1997

Time: 9:00 a.m. to 4:00 p.m.
Place: Utah Law & Justice Center

Fee: $249.00 (To register, please
call1-800-CLE-NEWS)

CLE Credit: 6 HOURS

ALI-ABA SATELLITE SEMINAR:
LIMITED LIABILITY VEHICLES

Date: Thursday, March 20, 1997

Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center

Fee: $160.00 (Please call 1-800-
CLE-NEWS to register)

CLE Credit: 4 HOURS

NLCLE WORKSHOP:
REAL PROPERTY LAW

Thursday, March 20, 1997
5:30 p.rn to 8:30 p.m.

Utah Law & Justice Center
$30.00 for Young Lawyer
Division Members
$60.00 for all others

CLE Credit: 3 HOURS

Date:
Time:
Place:
Fee:

COMMERCIAL & CONSUMER
BANKRUPTCIES AND BUYING

& SELLING A BUSINESS
Two seminars in one!

Friday, March 21,1997
Session I (Bankruptcy)
8:30 a.m. to 11:45 a.m.

Session II (Business)
1 :00 p.m. to 4: 15 p.m.
Registration begins 30
minutes before each session
Utah Law & Justice Center
$85.00 for one session
$ 1 50.00 for both sessions

CLE Credit: 3.5 HOURS for one session
7 HOURS for both sessions

Date:
Time:

Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
ANNUAL SPRING ESTATE

PLANNING PRACTICE UPDATE
Date: Wednesday, March 26, 1997

Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center

Fee: $ i 60.00 (To registei; please
call 1-800-CLE-NEWS)

CLE Credit: 4 HOURS

ALI-ABA SATELLITE SEMINAR:
BROWNFIELDS TRANSACTIONS -

MAKING THE DEALS WORK
Date: Thursday, March 27, 1997

Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center

Fee: $160.00 (To register, please
call J -800-CLE-NEWS)

CLE Credit: 4 HOURS

ALI-ABA SATELLITE SEMINAR:
LITIGATORS UNDER FIRE -
HANDLING PROFESSIONAL

RESPONSIBILITY DILEMMAS
IN AND OUT OF LITIGATION

Date: Thursday, April 3, 1997

Time:
Place:
Fee:

9:30 a.m. to 2:00 p.m.
Utah Law & Justice Center
$179.00 (To registei; please
call1-800-CLE-NEWS)
5 HOURS ETHICSCLE Credit:

ALI-ABA SATELLITE SEMINAR:
THE CLEAN AIR ACT

Thursday, April 10, 1997

10:00 a.m. to 2:00 p.m.
Utah Law & Justice Center
$160.00 (To registei; please
call1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Date:
Time:
Place:
Fee:

Those attorneys who need to comply with the New Lawyer CLE requirements, and who
live outside the Wasatch Front, may satisfy their NLCLE requirements by videotape.
Please contact the CLE Department (801) 531-9095, for further details.

Seminar fees and times are subject to change. Please watch your mail for brochures and
mailings on these and other upcoming seminarsfor/inal information. Questions regarding
any Utah State Bar CLE seminar should be directed to Monica Jergensen, CLE Adminis-
trator, at (801) 531-9095.

CLE REGISTRATION FORM
FEE

1.

2.

Make all checks payable to the Utah State Bar/CLE Total Due

Name Phone

City, State, ZipAddress

Exp. DateBar Number American Express/MasterCardlVISA

City. State. ZIPCredit Card Biling Address

Please send in your registration with payment to: Utah State Bar, CLE Dept., 645 S. 200 E., S.L.e., Utah 84111. The
Bar and the Continuing Legal Education Department are working with Sections to provide a full complement of live semi-
nars. Please watch for brochure mailings on these.

Registration Policy: Please register in advance as registrations are taken on a space available basis. Those who register
at the door are welcome but cannot always be guaranteed entrance or materials on the seminar day.

Cancellation Policy: Cancellations must be confirmed by letter at leas1 48 hours prior 10 the seminar date. Registration
fees, minus a $20 liollrejìmdable fee, wil be returned to those registrants who cancel at least 48 hours prior to the seminar
clate. No refunds will be given for cancellations made after that time.
NOTE: It is the responsibility of each attorney to maintain records of his or her attendance at seminars for purposes of the
2 year CLE reporting period required by the Utah Mandatory CLE Board.
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ANNUAL REAL PROPERTY ALI-ABA SATELLITE SEMINAR:
SECTION SEMINAR ANNUAL SPRING EMPLOYEE ATTENTION

Date: Thursday, April 17, 1997 BENEFITS LAW AND NEW LAWYERS!Time: To be determined PRACTICE UPDATE
Place: Utah Law & Justice Center Date: Thursday, April 17, 1997

Change of DateFee: To be determined Time: 10:00 a.m. to 2:00 p.m.
CLE Credit: To be determined Place: Utah Law & Justice Center for Upcoming

Fee: $160.00 (To register, please
NLCLE WORKSHOP: call1-800-CLE-NEWS) NLCLE Workshop

ADMINISTRATIVE LAW PRACTICE CLE Credit: 4 HOURS
Date: Thursday, April 17, 1997 The New Lawyer CLE Workshop

Time: 5:30 p.m. to 8:30 p.m. ANNUAL CORPORATE COUNSEL entitled "Domestic Relations" origi-
Place: Utah Law & Justice Center SECTION SEMINAR nally scheduled for Thursday, May 15,
Fee: $30.00 for Young Lawyer Date: Friday, April 25, 1997 1997 has been postponed. Please mark

Division members Time: 8:00 a.m. to 12:00 noon your calendars for Thursday, June
$60.00 for all others (times may change) 12, 1997 to attend this workshop. The

CLE Credit: 3 HOURS Place: Utah Law & Justice Center workshop will be held from 5:30 p.m.
Fee: To be determined to 8:30 p.m. at the Utah Law & Justice
CLE Credit: 4 HOURS Center. If you have any questions

about this program, or any other
NLCLE Workshops, please contact the
CLE Department at (801) 531-9095.
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Code-Co's Internet Access to Utah Law
http://www.code-co.com/utah

With a computer and a modem, eveiy member of your fir can have unlimted access to

~ The Utah Code
~ The most recent Utah Advance Reports

~ The Utah Administrative Code
~ The Utah Legislative Report

and
Code-Co's NEW

~ Legislative Tracking Service

I

I i

I

I I

, i

_ Always current _ No "per minute" charges _ Much lower cost than an "on-line" service .
_ FULL TEXT SEARCHING. i

Preview on the Internet at: htt://ww.code-co.com/utah.
get a FREE TRIAL PASSWORD from Code-Co* at

E-mail: admin(£code-co.com
SLC: 364-2633 Provo: 226-6876

Elsewhere Toll Free: 1-800-255-5294
*Also ask about customer Special Package Discount
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CLASSIFIED ADS ~
RATES & DEADLINES

I.

Bar Member Rates: I -50 words - $20.00 /
51- i 00 words - $35.00. Confidential box is
$10.00 extra. Cancellations must be in writing.
For information regarding classified advertis-
ing, please contact (801) 53 1-9077.

Classifed Advertising Policy: No commer-
cial advertising is allowed in the classified
advertising section of the Journal. For display
advertising rates and information, please call
(801) 486-9095. It shall be the policy of the
Utah State Bar that no advertisement should

indicate any preference, limitatión, specification
or discrimination based on color, handicap, reli-
gion, sex, national origin or age.

Utah Bar Journal and the Utah State Bar
Association do not assume any responsibility
for an ad, including errors or omissions, beyond
the cost of the ad itself. Claims for error adjust-
ment must be made within a reasonable time
after the ad is published.

CAVEAT - The deadline for classified
advertisements is the first day of each month
prior to the month of publication. (Example:
May 1 deadline for June publication). If adver-
tisements are received later than the tïrst, they
wil be published in the next available issue. In
addition, payment must be received with the
advertisement.

BOOKS FOR SALE

FOR SALE: Bankruptcy Court Decisions
binders (John Wiley Publishers). Volumes LS-
29 including all indexes, 1993- 1 996. Worth
$2,400. Asking $1,400 OBO. Contact
Craig Maddux (SOL) 359-1313 ext. 11S.

For Sale: Utah Reports 2d VoL. 1-30

(1953-1974); Utah Reported P2d VoL. 520-

921 (1974-1996); AmJur2d; AmJur2d
Legal Forms; AmJur Pleadings and Prac-
tice Forms. Call Roy (Q (SOL) 4S4-211 1.

For Sale: West Bankruptcy Reporter, Vol-
ume 1 to Current. Call: Steven R. Bailey -

(SOL) 621-4430.

POSITIONS AVAILABLE

ASSOCIATE POSITION for a transac-
tional attorney with 2 or 3 years experience
in the areas of commercial real estate and
general business law is available in ten
member law firm in Boise Idaho. Send
resume and transcript to Hiring Attorney,
Meuleman, Miler & Cummings, P.O. Box

955, Boise, Idaho.

ATTORNEY: I am looking for several
entrepreneurial-minded attorneys to open a
general practice (small business oriented)

law firm just south of the Salt Lake City
Area. Requirements: member of the Utah
Bar, a distinct area of legal expertise and
comparable experience, excellent communi-
cation skils, impeccable ethical standards

and a drive to succeed. All responses will be
held in the strictest of confidence. Respond
with letter, resume and/or relevant materials
to Maud C. Thurman, Utah State Bar, Box
27,645 South 200 East, SLC, UT S4L 11.

"Patent and Trademark attorney needed for
large medical device company located at
South end of the Salt Lake County, Utah. At
least two (2) years medical device patent
prosecution experience required. Avoid the
1-15 drive into downtown SLC! Compensa-
tion commensurate with experience. Reply
to Maud C. Thurman, Utah State Bar, Box
28, 645 South 200 East, SLC UT S4L 11."

Assistant General Counsel Position: Clark
County School District, Las Vegas, NY.
Minimum 3 years experience, general litiga-
tion. Deadline: March 14, 1997. Telephone
(702) 799-5373 for application.

POSITIONS WANTED

ATTORNEY: Former Assistant Bar CounseL.
Experienced in attorney discipline matters.
Familiar with the disciplinary proceedings
of the Utah State Bar. Reasonable rates. Call
Nayer H. Honarvar, 39 Exchange Place,
Suite #3100, Salt Lake City, UT S411 1. Call

(SOL) 5S3-0206 or (SOL) 534-0909.

CALIFORNIA LAWYER. . . also admit-
ted in Utah! I will make appearances
anywhere in California; research and report
on California law; and in general, help in
any other way I can. $75 per hour + travel
expenses. Contact John Palley at (916) 455-
6785 or PalleyJ (Qpalley.com.

ARE YOU CAUGHT UP WITH
RESEARCH, DISCOVERY, MOTIONS
AND BRIEFS, BUT LACK SPACE OR
CANNOT AFFORD A FULL-TIME
ATTORNEY? BILINGUAL ATTORNEY,
FIVE YEARS IN PRACTICE, FORMER
LAW CLERK TO FEDERAL JUDGE
SEEKS CONTRACT WORK. REASON-

ABLE, NEGOTIABLE HOURLY RATES
OR FLAT FEES. CALL MAYRA
RIVERA-DELGADO, ESQ. (Q (SOL) 26S-
3594. E-MAIL: MIR97LAW(QAOL.COM.

Contract or project work sought by
licensed attorney and former judicial law
clerk with excellent research, analytical

and writing skills; and a solid understand-
ing of the litigation process. (Q25 per hour.
Call Jeffrey B. Teicher (Q (SOL) 227-0643

or cellular / (SOL) 35S-0L27.

OFFICE SPACE/SHARING

OFFICE SPACE FOR RENT: Choice offce
space for rent in beautiful, historic building
in Ogden, Utah. Several offces available. For
information, please contact (SOL) 621 -13S4.

Office space for one lawyer, or lawyer and
associate in restored Heber Grant Mansion,
174 East South Temple. $S.35/sq. ft. Large
space with large windows, fireplace, hard-
wood floors, antique appointments. Furnished
conference room, kitchenette, reception area.
Modern phones, equipment, paralegal/recep-
tionist included. Ample storage and parking.
Call Monica, office of E. Craig Smay (Q
(SOL) 539-S5L5 between S:30 and 5:00.

Professional office space for one attorney.
Share with two other attorneys. Complete
facilities, including large private office,
large reception, conference room, parking
immediately adjacent to building, limited
library, fax, copier, telephone system,
kitchen. 4212 Highland Drive. Call (SOL)

272-1013.

One offce available in beautifully renovated
one hundred year old manor home located
in downtown Salt Lake City. Receptionist,
copying, runner service and library facili-
ties available. Some overflow work
possible. Call Jane (Q (SOL) 532-3555.

PRIME OFFICE SPACE. Layton Barnes
Building. One or two attorney turnkey
operation. Already one attorney on site.
Call (SOL) 546-1100. Ask for Erik.

OFFICE SHARIG SPACE AVAILABLE
in downtown law office. Exceptional view
and location. Near state and federal courts
and imminent court complex. Covered
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parking terrace. Facilities include 2 offices.
conference room, reception area and full
kitchen. Office equipment sharing, Legal
assistant and receptionist services and rent
negotiable. Flanders & Associates, (801)
355-3839.

request. Contact: Mikki O'Connor, UVSC
Legal Studies Department, 800 West 1200
South, Orem, UT 84058 or call (801) 222-
8850. Fax (801) 764-7327.

STRUCTURED SETTLEMENTS A
BURDEN? (LIGHTEN YOUR BURDENS
AND BETTER SERVE YOUR CLIENTS).
WE PAY CASH FOR STRUCTURED SET-
TLEMENTS! FULL OR PARTIAL. CALL:
HMC INTERNATIONAL INC. TOLL
FREE -1-800-426-8367.

SERVICES

UTAH VALLEY LEGAL ASSISTANT
JOB BANK: Resumes of legal assistants
for full, part-time, or intern work from our
graduating classes are available upon

The law firm of
SNOW, CHRISTENSEN & MARTINEAU

a professional corporation

is pleased to announce that

HARRY H. SOUVALL
former Assistant Uta Attorney General and

former Uinta County Attorney

and

SCOTT K. WILSON
former Trial Attorney, U. S. Justice Departent,

Civil Division
former Assistant District Attorney for Riverside County, California,

and former Clerk to
United States District Judges Sam and Campbell

and

KEITH A. CALL
formerly of Beus, Gilbert & Morril

of Phoenix, Arizona

have become associated with the firm.

Mr. Souvall's practice wil emphasize civil rights defense and
public entity representation.

Mr. Wilson's practice wil emphasize commercial litigation,
civil rights defense and public entity representation.

Mr. Call's practice wil emphasize commercial litigation,
concentrating on shareholder and partnership disputes and real
estate litigation.

Mr. Call is licensed to practice in both Utah and Arizona.
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Salt Lake Legal Defender Association is
currently updating its trial and appellate
attorney roster. If you are interested in
submitting an application, please con-
tact F. John Hil, Director, for an

appointment (j (801) 532.5444.

APPRAISALS: CERTIFIED PROPERTY
APPRAISALS/COURT RECOGNIZED -
Estate Work, Fine Furniture, Divorce,
Antiques, Expert Witness, National

Instructor for the Certified Appraisers
Guild of America. Eighteen years experi-
ence. Immediate service available. Robert
Olsen C.AG.A (801) 580-0418.

INCREASE OFFICE PRODUCTIVITY.
Learn to use Word Perfect 6.0 or higher
(6.0, 6.1, 7.0 etc.) to quickly convert your
fies into customized document creating

software. After conversion, the computer
wil automatically change pronouns, auto-

matically repeat words, automatically

insert stored data, create custom menus
and pause for a typed response. Your per-
sonnel can be fully trained in
approximately 4 hours of instruction or we
can convert your documents for you. Call
Barbara (j (801) 553-1432 for more infor-
mation or a free demonstration.

Help Clients Raise Cash on secured pay-

ment streams: Real Estate Notes, Business
Notes, Structured Settlements, Annuities,
etc. Purchase can be all payments, splits,
partial, multi-stage. FREE on site consul-
tations in Salt Lake area. Abram Miler,
Ph.D., (801) 281-9723, pager: (801) 460-

9500

SEXUAL ABUSEIDEFENSE: Child
statements are often manipulated. Current
research supports STATEMENT ANALY-
SIS not child credibility.
Scientific/Objective - B. Giffen, M.Sc.
Evidence specialist / Expert Witness.
American College Forensic Examiners,
1270 East Sherman Avenue, Ste. 1, Salt
Lake City, Utah 84105. (801) 485-4011. ~:;.

SKIP TRACING/LOCATOR: Need to
find someone? Wil find the person or no

charge / no minimum fee for basic
"search." 87% success rate. Nationwide.
Confdential. Other attorney needed searches /
records / reports in many areas from our
extensive data bases. Tell us what you need.
Verify USA Call toll free (888) 2- Verify.
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CERTIFICATE OF COMPLIANCE
ForYears 19_and 19_

Name:

Utah State Board of
Continuing Legal Education
Utah Law and Justice Center

645 South 200 East
Salt Lake City, Utah 8411 1 -3834

Telephone (801) 531-9077 FAX (801) 531-0660

Utah State Bar Number:

Address: Telephone Number:

CLE Hours Type of Activity 
* *

CLE Hours Type of Activity 
* *

CLE Hours Type of Activity**

CLE Hours Type of Activity 
* *

IF YOU HAVE MORE PROGRAM ENTRIES, COPY THIS FORM AND ATTACH AN EXTRA PAGE
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**EXPLANATION OF TYPE OF ACTIVITY

A. Audio/Video Tapes. No more than one half of the credit hour requirement may be obtained
through study with audio and video tapes. See Regulation 4(d)-101(a).

B. Writing and Publishing an Article. Three credit hours are allowed for each 3,000 words in a
Board approved article published in a legal periodicaL. An application for accreditation of the article must
be submitted at least sixty days prior to reporting the activity for credit. No more than one-half of the
credit hour requirement may be obtained through the writing and publication of an article or articles. See
Regulation 4( d)- 10 1 (b).

C. Lecturing. Lecturers in an accredited continuing legal education program and part-time teach-
ers who are practitioners in an ABA approved law school may receive three hours of credit for each hour
spent in lecturing or teaching. No more than one-half of the credit hour requirement may be obtained
through lecturing and part-time teaching. No lecturing or teaching credit is available for participation in a
panel discussion. See Regulation 4(d)-101 (c).

D. CLE Program. There is no restriction on the percentage of the credit hour requirement which
may be obtained through attendance at an accredited legal education program. However, a minimum of
one-third of the credit hour requirement must be obtained through attendance at live continuing legal
education programs.

THE ABOVE is ONLY A SUMMARY. FOR A FULL EXPLANATION SEE REGULATION 4(d)- 101
OF THE RULES GOVERNING MANDATORY CONTINUING LEGAL EDUCATION FOR THE
STATE OF UTAH.

Regulation 5-102 - In accordance with Rule 8, each attorney shall pay a filing fee of $5.00 at the time
of filng the statement of compliance. Any attorney who fails to file the statement or pay the fee by
December 31 of the year in which the reports are due shall be assessed a $50.00 late fee.

I hereby certify that the information contained herein is complete and accurate. I
further certify that I am familiar with the Rules and Regulations governing Mandatory
Continuing Legal Education for the State of Utah including Regulations 5-103(1).

DATE: SIGNATURE:

Regulation 5-103(1) - Each attorney shall keep and maintain proof to substantiate the claims made on
any statement of compliance fied with the board. The proof may contain, but is not limited to, certificates
of completion or attendance from sponsors, certificates from course leaders or materials claimed to provide
credit. This proof shall be retained by the attorney for a period of four years from the end of the period
of which the statement of compliance is fied, and shall be submitted to the board upon written request.
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Unlimited online access

to the Utah law materials

you use most:

· Case law from 1945
· Statutes

· Administrative Files

· Secretary of State

Information
· Law Reviews

· Utah Martindale-Hubbell
Listings

· And much more!

Plus only LEXIS-NEXIS

lets you choose from over 20

flat-rate specialty libraries, so

you can build the customized

library you need. No more

off-the-shelf solutions.

Act now and you'll receive

30 days of unlimited access to

all of the LEXIS- NEXIS

services at NO additional cost!

Call 1-800-356-6548
today!

All the right solutions
at prices you can afford.

lEXis"NEXIS'

ADVANTAGE
FOR SMALL LAW FIRMS

*$100 price includes applicable subscription fcc per month. Price quote is for one attorney. Additional charge applies to each attorney in the firm. Note: state and local taxes not included. Some

restrictions apply. Prices subject to change. LEXIS and NEXIS arc registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of

Reed Elsevier Properties Inc., used under license. \91997 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved.
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