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To Be or Not To Be
(That is NOT the Question)

If you have read my articles over thelast few years, you may recall my pre-
disposition with Shakespeare and kissing
all the lawyers. If not, it's time to jump
start your thought processes and let you
know what my plans for this new Bar year
encompass. I still feel strongly about our
wonderful profession and the necessity to
let the public know how much good you do
for so many. First, if you know me, you
know the respect I have for all of our
brothers and sisters of the Bar, lawyer and
judge alike. If you don't know me, it's time
to fulfill my desire to get to know as many
of you as I can during this next year, and
get you excited about YOUR Bar and what
you can do for it and what it can do for
you. With that said, I will wax nostalgic for
just a moment.

I want to especially thank my previous
mentors, past Presidents Dryer, Moxley,
and Haslam. The energy, kindness, and
wisdom each exhibited during each of their
terms was inspirational. Many presidents
before them deserve a big thank you also,
but these three brought me into the fold,
took me under their wings, and made me
feel like this small-town Ogden lawyer
could accomplish almost anything. They

By Steven M. Kaufman

taught me about the pride of being a lawyer,
and how to enhance the workplace through
involvement, leadership, and caring. Each of
them gave me the confidence and drive to
help lawyers and be excited about Bar work.
The Bar thanks you all, and all before you,
for being the best. I thank you for being my
friends.

As for the present, I have the grand
opportunity of working with a Bar Commis-
sion which is dedicated, hard-working, and
caring. All the members of the Board, and I

/ mean all of them, are concerned with being

the best they can be, and it shows in the
spirit and goal orientation of the Board. The
time commitment is substantial and the work
they involve themselves in is important for
all of us. Take a moment to get to know your
Bar Commissioner and what he or she is
doing for you. It wil amaze, and hopefully,

jump start you into becoming involved in
YOUR Bar.

I am extremely proud to be a member of
the Executive Committee, which will be
well served by Charlotte Miler, our new
President-Elect, who wil be a much needed
partner over the next year. Commissioners
James Jenkins, Charles R. Brown, and David
Nuffer will also be partners with me in this

endeavor. This is the largest, and most geo-
graphically diverse, Executive Committee
ever assembled. I am truly excited to have
these people on this committee. The repre-
sentation spans from St. George to Salt
Lake City, and from Ogden to Logan. Cou-
pling this expanded and diverse committee
with what I consider to be a Board of Bar
Commissioners unparalleled can only
make for a most enlightening and interest-
ing year. I can assure you that the best of
the best sit on YOUR Board of Bar Com-
missioners. Don't hesitate to ask any of
these knowledgeable people about Bar
activities and how you might involve your-
self in those activities.

This last year, with Dennis Haslam at
the helm, the Bar commanded some won-
derful beginnings. Dennis was a strong and
caring leader, and I hope you were able to
meet him and appreciate all that he accom-
plished. Children and adults alike are
better off because of Dennis' promotion to
educate kids about the law. More people
have had access to lawyers because Dennis
and the Young Lawyers Section of our Bar
found lawyers to take thousands of phone
calls concerning legal questions on Law
Day. People in Utah are better off because

i i
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Dennis cared to make lawyers something
other than an inspiration for bad jokes.
Thanks, Dennis.

You have a Bar staff, headed by John
Baldwin, which is clearly the most lawyer-
friendly group of individuals you could
ever meet, and you should meet them. It's
YOUR Law and Justice Center where they
work for you, and you ought to take a
moment to see the fantastic work they do
daily for us all. I would like to name them
all, but for now, you should take the time
to find out who they are and how they
might help you to have a more involved

and positive Bar experience.
Steve Cochelle and his dedicated staff

work diligently to make sure that the best
of the best shine, and that the few who do
not, learn how to. Offce of Attorney Disci-
pline is more than just a place where
complaints about lawyers are filed and
reviewed. This is an offce that wil help

you become better lawyers if you let it
because you can obtain all types of
answers to all types of questions, so that
you know in advance how to shine before
the public eye. Call and ask them a ques-
tion in their field of expertise and find out
how helpful the offce can be. Let this
office help you to become more knowl-
edgeable about all the ways we can better
help our clients, the Courts, and the public
at large, to look at us in a positive manner.
Try it out.

I am hopeful this year to complete some
tasks which I have thought about for a long
time. I hope to institute a mentor system
for law students moving into the real world
of the law. I can remember almost twenty
years ago when I began practicing, that had
I not had someone to help me through the
rough times, which I luckily had, it would
have been a disaster. Over one-half of our
Bar members are solo or working in small
law firms. The transition from law school
to lawyer is hard to imagine, and we all
can remember how apprehensive we were
when we started out. We are so lucky to
have the caring Deans of our two great law
schools who have expressed an interest in
joining with the Bar in this endeavor. Poet-
extraordinaire and award-winning lawyer,
Carman Kipp, has graciously agreed to
help me put this together. We'll see what
happens because this may be an endeavor
that takes many years to complete, but with
these wonderful people contributing, I
think it is worth pursuing.

The Bench and Bar, working together,
can surely enlighten our clients and the pub-
lic as to the rich heritage we bring to society.
I get tired of the same old lawyers jokes and
bad press we get as lawyers and judges. It is
time to put out the good word about lawyer-
ing and the law. Without our profession,
there would be chaos. We do so much good
for the betterment of society, but it appears
much easier for people to just jab us, put us
down, and forget the nobility of our profes-
sion. In whatever way I might, I hope in this
next year to promote a better viewpoint
about our Bar and what we do. Of course, if
you have any ideas, please pass them on to
me, the Bar staff, the Bar Commissioners, or
anyone who wil listen. It is important.

Finally, there are many sections and com-
mittees that need help, new ideas, and just
plain interested lawyers to join in. How
about checking out how you might be able
to aid, in some small way, in the growth and
expansion of ideas and ideals through mem-
bership in one or more of these committees?
I appreciate, and very much understand, how
busy all of us can get. I also appreciate the
importance of paying attention to our law

practices. But maybe by becoming
involved, through the networking and
knowledge, you may gain something that
wil not only help your practice, but also
help another lawyer or the public. It really
works. Once you become a "Bar junk", you

won't be able to quit. It becomes contagious.
This, my first shot at the president's

message, is something I have long thought
about because I want you to know what I
am about and why the Bar is so important
to me, and to each of you. My messages
throughout the coming year wil touch on
these subjects again. Bear with me. As I
have often said, my best friends are
lawyers and they do make the best friends.

To my wife, kids, and parents, thanks
for letting me "be", rather than "not to be."
To my law partners, gear up 'cause I'm
going to need a little understanding and
help. To all my friends in the Bar, and all
my soon-to-be friends in the Bar, thank
you for your confidence. To the Bar Com-
missioners and Bar staff, let's get cooking.
To be or not be is not the question. As

lawyers and judges, you already are! Talk
to you soon!

AuguSf/SepumbeL 1996

atlaw il1tel.riet

ATLAW

INTERNET CONSULTING FOR LAWYERS

WEB SITE DESIGN . LAw OFFICE INTRANET SYSTEMS

INTERNET LEGAL RESEARCH

E-MAIL SOLUTIONS . TRAINING AND SUPPORT

CALL FOR A FREE CONSULTATION (80 I) 272-7690

e-mail: info(1atlaw.com website: http://www.atlaw.com

3945 WASATCH BLVD SUIT 294 SALT LAKE CnY. ur 84 r 24 (80 r ) 272.7690 FAX (80 r) 277-9309

5



.
l
I

i

I

I

ABA TechShow '96
The Convergence of Law and Technology

The American Bar AssociationTechShow, held annually in
Chicago, is an outstanding show case of
law related technology. Three days of sem-
inars cover every topic of interest to lawyers,
firms and courts. There are specialized pre-
sentations for solos, small firms and mega
firms. In 1996, the show had six presentation
tracks with over 100 total presentations.
(See the partial list on the next page).

Full copies of the three course material

books and a CD ROM copy of course
materials are in the Utah State Bar office.

(Contact Toby Brown at 531-9077.) Addi-
tional copies of the materials and CD ROM
may be ordered from:

American Bar Association
Law Practice Management Section
i 750 North Lakeshore Drive
Chicago, IL 6061 i
312-988-5522 · 312-988-5820 fax

Beyond the sessions, vendor booths are
equally valuable for learning what is com-
mercially available. Nearly 200 suppliers
and services exhibited legal market prod-
ucts in 1996. Free samples and demo disks
are distributed.

The Techshow '96 theme was "The
Convergence Of Technology And The

By David Nuffer

Legal Profession: Charting The Next 10
Years." The show attempted to project the
impact of technology on the practice of law,
and analyze the present state of events.

Current trends outlined at the i 996
TechShow include:

Software and hardware are becoming

more affordable. Solo and small firms can
implement sophisticated technology. Large
firms can make a system wide change to
increase power at more reasonable costs.
Windows '95 is firmly entrenched as an
operating system and within the next
year, Windows NT wil become a stan-
dard in large networked business settings
by the end of 1996.

Networks. Networks are technologically
possible in every offce of any size princi-
pally due to the networking of Windows
'95. Group scheduling and mail software
built into Windows '95 have provided pow-
erfl groupware tools for offces of any size.
The Internet is changing the way

lawyers do business. The Internet is used
by lawyers as a source of legal informa-
tion, as a method of communication, and
a method of promotion of client contract
developments. Virtually everyone of the
i 00 sessions mentioned the Internet.

The show also highlighted significant
technologies that deserve to be watched
closely by lawyers. These include:

Videoconferencing. This is now avail-
able at $ 1 ,500 per station. Conventional
phone line videoconferencing will be
available in the next 6 months.
Integration of computer and tele-
phone systems. This will allow
computer control of the telephone and,
in some cases, elimination of expensive
telephones by computer controlling
telephone functions.
Document Imaging. Document imag-
ing wil be used for storage. While

document imaging is not ready to
replace paperfiling, it is becoming more
affordable than conventional filing in
specialized circumstances.
Technology is becoming more universaL.

Manufacturing volume increases, driving
costs of power technology down. Twenty
years ago a single word processor cost

about $10,000. Now this sum will buy 3 veiy
powerful computers completely outfitted
with software and a network laser printer.

The show has experienced phenomenal
growth each year. For more information see
http://www. aba. org/techshow /home.html

6 Vol. 9 No. 7 -
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Techshow '96 Topics
A sample of topics from the American Bar Association's Tech Show '96:

Courts
Overview of court automation
Electronic fiing and docketing
The automated courthouse
Imaging and managing court records
Creating and managing a high tech coui1room

Litigation
The perfect trial notebook using automation
Data bases in complex litigation
60 tips in 60 minutes for litigators
Gaining the edge using litigation support software
Fast full text retrieval
The paper chase-imaging and indexing
Using audio, graphics and video
Multimedia and paperless trials
The electronic trial
Discovery in the new era

Corporate Counsel
Archiving corporate documents
Controlling costs using convergence technology

Solo Practitioners
Migration into Windows 95 for solos and small firms
Solo in a box: gear for the general practitioner
Essential software for $1,000 or less.
Setting up your home offce
What's hot; what's not for solos and small firms
Low cost networking for the small firm
Small firms on the Net

Advanced Topics
Windows '95 vs. Windows NT
10 Base T/100 Base T/ATM
ISDN
Bulletproofing your WAN
Exemption and data security
Supporting remote users
Groupware
Integrating your computers and phone system

Document assembly
Document management
Wireless and cellular communication
Video conferencing

General Interest
Getting the most from Word Perfect Offce
Getting the most from Microsoft Office
10 ways to commit malpractice with a computer
60 tips in 60 minutes for newbies and non-techies
Laptops vs. Desktops

Large Firms
Implementing Windows 95
Large firms on the Net
Justifying the IS budget
What's hot; what's not for large firms

Internet
Effective client communication using e-mail on the Internet
Web browse SI servers and more
60 sites in 60 minutes
Privacy and security
Building an in-house infranet
The future of the Internet
Search tools on the Internet
Logging onto the Internet the best option
Legal resources on the Net

Full copies of the three course material books and a CD ROM
copy of course materials are found in the Utah State Bar. (Con-
tact Toby Brown at 531-9077.) Additional copies of the
materials and CD ROM may be ordered from:

American Bar Association
Law Practice Management Section
1750 North Lakeshore Drive

Chicago, IL 60611
312-988-5522
312-988-5820 fax
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The Law and Economics of Tort Damages

The author wishes to thank Alex Page,

University of Chicago, for her helpful com-
ments on this manuscript.

It has become fashionable these days to
rebuke the tort system for overcompensat-
ing the victims of accidents. "Runaway
litigation," it is said, is increasing costs to
businesses, and, in particular, insurance
costs. In my opinion, economic analysis
can support an opposite view. The

approach taken by most courts, including
Utah courts, to computing tort damages
inherently undercompensates victims of
accidents. Such undercompensation also
encourages socially inefficient behavior
and thus subverts a fundamental goal of the
tort system.

An example will illustrate the basic
problem. Suppose that a law professor
earning $100,000 is offered a position at a
downtown law firm at a salary of
$200,000. He decides to turn down the
offer because he values the lifestyle he has
established at the university. At the univer-
sity, the professor works 40 hours per
week, but at the law firm, at least 70 hours
would be expected. Unfortunately, shortly
following his decision to stay at the univer-
sity he is kiled by a negligent driver. At

trial, economic testimony establishes that
the value of this life is $ 1 milion, based on
the fact that he had ten additional years to
live (i.e., 10 x $100,000, and ignoring dis-
counting). His spouse is therefore awarded
$ 1 milion. However, had the professor
accepted the downtown job, the very job
that he believed would have reduced the
value of his life, the value of the profes-
sor's life for purposes of compensation
would have been calculated at $2 milion
(10 x $200,000). Obviously, something is
wrong! What is wrong is that the economic
testimony in my example valued only the
40 hours per week that the professor
worked, and did not include any value for
the 128 hours that he did not work. Put dif-
ferently, the general method of damage

By Mark A. Glick

MARK A. GLICK has been a Professor of
Economics at the University of Utah
since 1985. He received his Ph.D. in eco-
nomics from the New School for Social
Research, and his J.D. Degree from
Columbia University where he had the
Olin Fellowship in Law and Economics.
He is the author of over thirty published
professional papers in the areas of law
and economics, and is a member of both
the New York and Utah bars. Mr. Glick is
also Of Counsel (part-time) with the law
firm of Parsons Behle & Latimer.

calculation accepted by Utah courts underes-
timates the real value of life by failing to
include the value of non-work related activi-
ties. Thus, under current law, an important
individual interest, "the enjoyment of life"
lacks an adequate legal and economic basis
for compensation. See Neil Komesar,

Toward a General Theory of Personal Injury
Loss, 3 J. Leg. Stu. 457 (1974).

This typical approach to valuing injuries
or valuing life clearly conflicts with a central
objective of the tort system itself. One fun-
damental goal of the tort system is to deter
risky or dangerous behavior by creating
incentives to take proper precautions. Eco-
nomic analysis suggests that precaution
should be taken up to the point where the

cost of any additional precaution is equal

to the expected damage that would result in
the absence of such precaution. For exam-
ple, suppose that increasing driving speed
from 50 to 60 MPH results in a .001
increased probability of an accident caus-

ing $ 10,000 of damage. The expected
damage is there fore $10 (.001 x $10,000).
If the cost to the driver of reaching his des-
tination a few minutes late is $8, then it is
socially efficient for him to drive slower.

The law of negligence embodies this
very logic. In United States v. Carroll Tow-
ing Co., 159 F.2d 169, 173 (2d Cir. 1947),
Judge Hand held that an injurer is negli-
gent only if the cost of precaution "B" is
les.s than the probability of injury "P" mul-
tiplied by the amount of the potential
damage "L", or when B-:PL.' Utah courts
have adopted this approach to negligence.
See Shute v. Moon Lake Electric Assn., 899
F.2d 999, 1003 (10th Cir. 1 990) (quoting
Little v. Utah State Div. of Family Services,
667 P.2d 49, 54-55 (Utah 1983)) (applying

Hand formula to determination of duty).
The integrity of the tort system in Utah
depends on whether actual damages

awarded in negligence cases closely
approximate "L". Undercompensation of
victims results in inadequate social incen-
tives to undertake the proper level of
precaution.2

CALCULATION OF
DAMAGES IN INJURY

At present, an injured plaintiff in Utah
can recover for (1) out of pocket expenses
such as medical costs, property damages
and the cost of household help, (2) lost
income, (3) pain and suffering, and (4) dis-
figurement or loss of bodily functions. See
Duffy v. Union Pac. R.R. Co., 218 P.2d

1080 (Utah 1950); Paul v. Kirkendall, 261
P.2d 670 (Utah 1953).3 Under Utah law
there is no recovery for loss of consortium.
Utah Code Ann. §30-2-4 (1995); Hackford
v. Utah Power & Light Co., 741 P.2d 1281
(Utah 1987).

8 Vol. 9 No, 7
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The focus of the damage phase in most
accident cases is lost income. My experi-
ence has been that even the calculation of
lost income is typically not performed in an
appropriate fashion. The approach endorsed
by most labor economists begins with the
construction of an "age-earnings profile."
Studies of lifetime earnings reveal that
income and productivity rise at a dinishing
rate to a point and then decline, reflecting
the fact that productivity is related in part
to experience and trainig. Specifc age ear-

ing profiles vary from job to job. In some
occupations, work experience adds very lit-
tle to an individual's skills after a relatively
short initial period of learning. Other jobs
(think trial attorney) provide valuable
learning experiences over many years,
resulting in continued earning increases.

Moreover, it is improper to assume that
injured persons would have remained in a
single occupation. Occupational data
reveal definite patterns of movement
between occupations, and these patterns
should be taken into account in calculating
lost income. Probably the best source of
data for constructing age-earnings profiles

and accounting for occupational mobility
comes from the Census of Population. A 5%
sample of the census is available that pro-
vides the relevant information for a wide
variety of occupations and worker charac-
teristics.4 One shortcoming of this data is
that it does not include fringe benefits. A
good complementary source of data for
fringe benefits is the Utah State Compensa-
tion Survey, available from the Utah
Department of Employment Security. The
survey estimates that the average level of
fringe benefÍts in Utah is approximately
32% of wages.

The source of most controversy among
contending experts is typically the procedure
for discounting earnings, despite the fact
that most studies find that discounting pro-
cedures and discount rates make very little
difference to the bottom line. See, e.g.,
Michael Brody, Note, Inflation, Productivity,
and the Total Offset Method of Calculating
Damages for Lost Future Earnings, 49 Univ.
of Chi. L. Rev. 1002 (1982); Gary Anderson
and David Roberts, Economic Theory and
the Present Value of Future Lost Earnings:
An Integration, Unifcation, and Simplifca-

tion of Court Adopted Methodologies, 39
Univ. of Miami L. Rev. 723 (1985). Since
the age-earnings profile takes account of
future productivity, the only further adjust-

ments that must be made to obtain an
accurate lost income estimate are an infla-
tion adjustment and an adjustment for the
time value of money. See Jones & Laughlin
Steel Corp. v. Pfeifer, 462 U.S. 523 (1983)

(considering the effects of inflation and
interest rates on damage awards); Ralph
Brown and Dennis Johnson, Wrongful
Death and Personal Injury: Economics and
the Law, 29 South Dakota L. Rev. 1 (1983).

The inflation adjustment is simple, and
requires only the consistent application of

nominal or real variables. If real income
estimates are used to estimate lost future
income, then the real interest rate must also
be used to discount future earings to pre-
sent dollars (thereby adjusting both income
and the discount rate for inflation). If nom-
inal income estimates are employed, than
the nominal interest rate should be used to
discount earnings (and therefore inflation
cancels out because it is contaied in both the
numerator and denomiator of the equation).

The law firm of

TRASK, BRITT & ROSSA
a professional corporation

is pleased to announce that

ALLEN C. TURNER
has become a shareholder and

director of the firm as of

January 1, 1996

and that

PATRICK McBRIDE
previously with Seed & Berry (Washington)

has become associated with the firm
as a patent attorney.

The firm's practice will continue to emphasize intellectual
property law including United States and foreign patents,

trademarks, copyrights, licensing, unfair competition, trade
secrets and related administrative proceedings and litigation.

May, 1996

Law Offices

TRASK, BRITT & ROSSA
a professional corporation

DAVIDV. TRASKt
WILLIAM S. BRITTt
THOMAS J. ROSSAt

LAURENCE B. BONDt

JOSEPH A. W ALKOWSKit
JAMES R. DUZANt

H. DICKSON BURTON
ALLEN C. TURNER t
ALAN K. ALDOUSt

JULIE K. MORRiSSt
ROBERT G. WINKLE!
PATRICK McBRIDEt*
FRNK W. COMPAGNI

EDGAR R. CAT AXINOSt

l' registered patent attorney

* admitted in Washington

TRASK, BRITT & ROSSA
525 South 300 East

Post Ofice Box 2550
Salt Lake City, Utah 84110
Telephone (801) 532-1922
FacsimHe(80l )531-9168
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Discounting of future earnings to pre-
sent dollars is important because by
investing his lump sum award and drawing
interest, a plaintiff could be overcompen-
sated. The discounting process eliminates
the interest component of the award, taking
into account the fact that the plaintiff can
and will invest the damage award. It is
important to recognize that there is no
"correct" discount rate to use in this process.
Since the victim's receipt of income was
risky (such as losing his job) had he not
been injured, the discount rate employed
should not be a riskless rate of interest.

Which interest rate to use, however, is a
matter of judgment. Economists often
quibble over whether one should take an
average of past interest rates or use the cur-
rent rate of interest (for the appropriate
term of investment) to discount lost earn-
ings. The answer depends on whether or
not you believe that financial markets are
efficient. If you believe that markets are
efficient, then the current interest rate
should best predict the future rates at
which the plaintiff's money will draw
interest. If you believe they are not, then
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some average of past behavior wil best pre-
dict the future. See Kurt Kreuger and John
Ward, The Fallacy of Fairness & the Plight
of Prediction in Discounting Future Dollars
( 1996) (unpublished manuscript). Finally,
even though compensatory damages are
exempt from income tax, Utah courts have
directed that pretax, not posttax', lost earn-
ings should be awarded. See Davidson v.
Prince, 813 P.2d 1225 (Utah App. 1991).

Even an accurately calculated award
based solely on lost income undercompen-
sates an injury victim. The reason is that, as
a result of the injury, the victim will derive
less utility or enjoyment from an identical
level of income compared to the pre-injury
situation. Accordingly, the victim should
receive additional income to compensate for
this loss of utility. Specifically, full compen-
sation ideally makes the victim indifferent
between the situation before the injury and
the situation after the injury. See Robert
Cooter and Thomas Ulen, Law and Econom-
ics 346 (1988). It is unlikely that this
additional income wil be properly estimated
or awarded under the remaining categories
of pain and suffering or household services

cognizable by the Utah courts.

"Moreover. . . enjoyment of life
is a concept distinct

from pain and suffering."

Awarding compensation for lost house-
hold services wil certainly not do the trick.
Household services are valued by forcing
them into one of the two legal categories,
out-of pocket expenses or lost income. To
resolve household services into out-of-
pocket expenses, one values household
services as the cost of hiring such services in
the market. To pigeonhole household ser-
vices into the lost income category,

household services are alternatively valued
according to the "opportunity cost" method.
The opportunity cost method values house-
hold services as the value of the next best
opportunity the household worker had to
forego. For example, if a lawyer voluntarily
leaves practice to work at home, he or she
obviously values the experience at home
higher than the lost income from the law
practice. The foregone law practice income

can then be used to approximate the value
of the household services that are now lost
because of the injury. See Cathleen Zick
and W. Keith Bryant, Alternative Strategies

for Pricing Home Work Time, 12 Home
Econ. Res. J. 133 (1983).

Moreover, despite claims by Utah

courts to the contrary, enjoyment of life is
a concept distinct from pain and suffering.
See Judd v. Rowley's Cherry Hill Orchards,
Inc. 611 P.2d 1216, 1221 (Utah 1980)

("(iJncluded in mental pain and suffering is
the diminished enjoyment of life"). The
problem with pain and suffering is that
both concepts are closely tied to the injury
itself. The level of physical pain that the
victim can be expected to experience is
closely linked to the nature of the injury. In
the eyes of the juror, the answer to the
question "how much does it hurt" will
likely come from consideration of the
injury itself. The concept of suffering is
closely connected to the concept of pain,
but may include mental suffering as welL.
Again, as a practical matter, jury assess-
ments of the intensity and duration of
suffering closely associate it with the cor-
poreal injury. Moreover, the categories of
proof for enjoyment of life and pain and
suffering are distinct. For example, com-
pare the case of two artists of equal talent,
each of whom loses an arm as a result of
negligence. The first artist has an arm sur-
gically severed by mistake at the hospital,
while the second has an arm mangled in an
auto accident. The loss of enjoyment of life
would focus on the activities of life before
the injuries, while the pain and suffering
analysis focuses on the physical and men-
tal response to the injury itself. When these
separate categories are combined inevitably,
the second artist is likely to receive the
larger award for pain and suffering regard-
less of the pre-injury evidence.

WRONGFUL DEATH
The difficulties described above are

amplified in wrongful death actions. The
common law rule was that there was no
recovery for wrongful death.5 The Utah
Constitution reversed this rule providing
that the "right of action to recover damages
for injuries resulting in death, shall never
be abrogated. . . ." Utah Canst. Ar. XVI, § 5.
Two Utah statutes further provide for the
right to recover for wrongful death. Section
78- 1 i -6 allows suit by a parent or guardian
in the case of injury or death of a child,
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and Section 78-11 -7 permits recovery by
an heir or personal representative in the

event of the death of an adult. Utah Code
§§ 78-11-6 - 7 (1992 & Supp. 1995). The

categories of recovery in Utah for wrongful
death are summarized most succinctly in
Allen v. United States, 588 F. Supp. 247,
445 (D. Utah, 1984), rev'd on other
grounds, 816 F.2d 1417 (10th Cir. 1987):

In summary, it appears that four ele-
ments are ordinarily considered in
determining compensation to sur-
vivors in wrongful death actions in
Utah: (1) loss of support; (2) loss of
assistance and service to the family;

(3) loss of society, companionship
and happiness of associations; and
(4) loss of the possibility of inheri-

tance, if the decedent is an adult.
Survivors are not entitled to recover
compensation for the pain and suffer-
ing of the decedent.

Id. at 445.
In wrongful death cases, judicial analy-

sis typically focuses on the survivor, not
the value of the life of the person killed. It
is this misconception that leads to a thicket
of problems. The calculation of damages in
a wrongful death case usually begins with
an estimate of the size of loss of support.

The loss of support calculation starts with
the analysis of lost income described
above, but then deducts the expenses that
would have been consumed by the dece-
dent. Expenditures on "public goods" that
can be simultaneously consumed by the
decedent and the survivors should not be
deducted. Public goods account on average
for 41.6% of household income. See Xiao-
jing Jessie Fan, Ethnic Differences in
Preference Structure and Budget Alloca-
tion Patterns (1993) (unpublished Ph.D.
dissertation, Ohio State University). The
remaining income is then split between the
decedent and the survivors. This calcula-
tion also takes account of any inheritance
because it awards to the survivors any
income not consumed by the decedent.
Loss of assistance and service to the family
and loss of society and companionship are
categories not typically subject to eco-

nomic analysis and usually linked to the
income loss quantity.

From an economic point of view the
Allen approach is seared with ambiguity.
First, no account is taken of the fact that
the survivor will probably remarry. Why
should we assume that the decedent was

not replaceable? Second, the analysis
focuses only on what economists would call
the positive externalities of the decedent's

life on the survivors. As morbid as it seems,
there could be benefits to the survivors of
the death of the decedent as welL. Perhaps

most significantly, the focus on income pro-
motes a kind of caste system branding the

lives of low or no wage earners as worth less
than higher income individuals. Moreover,
the present approach to wrongful death seri-
ously impairs the tort system's effort to
create efficient incentives. For example, con-
sider the perverse incentives created solely

by the fact that the recovery from wrongful
death may very likely be smaller than the
recovery for a serious injury. This result
sends the economic message that one should
take less precaution to avoid kiling some-
one than to avoid permanently injuring
them. Similarly, the rational injurer should
take less precaution to avoid killing a child
(with no income) than a working adult.

"From an economic point
of view, the Allen approach is

seared with ambiguity."

The remedy to these inconsistencies is to
remove the focus of the analysis from the
survivors and place it directly on the value
of the loss of life that was taken. Indeed,
many courts have already recognized the
infirmities of the traditional wrongful death
approach and have allowed hedonic dam-
ages, or the damages resulting from the loss
of life to the decedent, as a separate category
of damages in wrongful death cases. See,
e.g., Feldman v. Allegheny Airlines, Inc., 452
F. Supp. 151 (D. Conn. 1978) (loss of earn-
ing capacity and loss of the capacity to carry
on life's nonremunerative activities must be
valued independently); Sherrod v. Berry, 827
F.2d 195 (7th Cir. 1987) (42 U.S.C.A. §
1983 permits recovery for the hedonic value
of human life), rev'd on other grounds, 856
F.2d 802 (7th Cir. 1988). Utah should follow
this trend.

METHODS OF VALUING LIFE OR
LOSS OF ENJOYMENT OF LIFE
Currently, a growing literature applies

economic principles to valuing life or the
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loss of the enjoyment of life. This literature
has steadily advanced in sophistication
every decade. In the 1970s, research was

primarily directed at developing a mean-
ingful economic analysis of life. During
the 1980s, economists began to perfect the
econometric issues involved in performing
empirical analysis, and then used the
resulting empirical findings for policy
making. Indeed, the value of life approach
is now mandated by the Office of Manage-
ment and Budget as the standard analysis
for all new major federal regulations.
Executive Order No. 12,498, 50 Fed. Reg.
35,989 (1985). Curiously, this literature
has not found its way into the court room.

There are two methods of directly esti-
mating the value of life or serious injuries:
(i) market statistical studies, and (ii) con-
tingent valuation surveys. Market

statistical studies of the value of life or
injuries rely on inferences from the obser-
vations of how people react to variation in
the risk of death or serious injury. For

example, suppose that it is observed that
the average worker demands $20 addi-
tional salary to accept a job that increases

the risk of death by 11100,000. This means
that if there are 100,000 workers, each is
wiling to pay $20 to accept the death of
one worker. Accordingly, the value of that
life must be $2 milion ($20 x 100,000).
By studying the market behavior of people
when making consumption or labor market
decisions in the face of quantifiable risks,
economists have produced a wide range of
studies of how we implicitly value life.6
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The majority of estimates for the value of
life fall within a range of $3 to $7 milion.
See W. Kip Viscusi, The Value of Risks to
Life and Health, 31 J. of Econ. Lit. 1912

(1993) (surveying the studies). Using the
same methodology, economists have also
placed values on a wide range of specific
injuries. ¡d.

Market statistical studies suffer from sev-
eral shortcomings. Chief among them is that
people often systematically misunderstand
risk or fail to act in a rational manner. There
is a pronounced, tendency to overestimate
low-probability events (I do this every time I
get on an airplane) and underestimate some
larger risks (failure to use seat belts or
smoking). While these errors tend to be sys-
tematic, economists have only recently
attempted to incorporate such factors into
their analysis.?

". . . victims in Utah are being
systematically undercompensated

I not J overcompensated. . ."

An alternative method of obtaining infor-
mation concerning the value of life or an
injury is called the contingent valuation

method. Contingent valuation involves the
use of sample surveys to gauge the willing-
ness of respondents to pay to avoid risk of
injury or death. The name of the method
derives from the fact that the values revealed
by respondents are contingent upon the sim-
ulated market situation presented in the
survey. On theoretical grounds this method
is superior to the market statistical method
because it can take account of all of the
intervening factors that can potentially bias
the real life situation. In this respect it
resembles a laboratory experiment. The
principal drawback of the method is that
there is no assurance that the investigator
wil receive reliable responses from the sur-

vey. However, economists have become very
sophisticated in their survey approaches, and
today most experts in the area believe that
information from contingent valuation meth-
ods are reliable." The estimates of the value
of life resulting from contingent valuation
studies also appear to fall within a similar
range as the results of the market statistical
studies. Like the market statistical studies,

several contingent valuation studies have
also focused on the value of particular
injuries. In Utah, one of the most common
injuries is to a victim's back and neck. The
author is currently in the process of devel-
oping a contingent valuation study of back
and neck patients at the University of Utah
hospital and will make the results available
to the Utah Bar once the study is concluded!

While the findings of economists study-
ing value of life and of particular injuries is
not flawless, these results are conceptually
superior to the methods currently

employed to calculate damages in Utah.
Moreover, the intellectual technology in
this area continues to advance. Particularly
striking is the fact that even the lowest
bound of the results derived from either
market statistical studies or contingent val-
uation surveys produce much higher
damage estimates for injured plaintiffs or
the value of a decedent's life than does the
traditional income approach. One can only
infer from the numbers that victims in
Utah are being systematically undercom-
pensated, rather than overcompensated as
popular belief would have it.

I Actually, the correct standard compares marginal rather than

absolute quantities as Hand suggests. However, since record
evidence is usually only available for small changes in these
quantities, the Hand formula closely approximates the correct
economic formula in practice.
2The fact that people are deterred by the threat of liability is

evidenced by taking appropriate steps that assure that their
diagnosis is accurate (often referred to as "defensive medicine").
See also "Tame Aggressive Drivers" Salt Lake Tribune, Aug. i i,
1996. page AA-7 (asserting that drivers in Salt Lake City take
insuffcient care while driving).
3Because none of these courts asserted that the four categories

of recovery are exclusive, additional areas of recovery may be
possible. See Cruz v. Montoya, 660 P.2d 723. 726 (Utah 1983).
4U.S. Department of Commerce, Economics and Statistics
Administration. Bureau of the Census. i 993 Census
Catalogue and Guide 237.

5The rule stemmed from Lord Ellenborough's infamous dic-

tum in Baker v. Bolton, 170 Eng. Rep. 1033 (1808) ("(iJn a
civil court, the death of a human being could not be com-
plained of as an injury").
61f you believe that there is no price that can be put on life. that

life should not be traded at any price, ask yourself whether you
would give your life for your country, your children. or the
greater good.

71n addition. these studies are limited by the availability of

appropriate data.
8For example. the Department of Commerce asked two Nobel

laureates. Kenneth Arrow and Robert Solow if they would
chair a panel of experts to answer the following question: Is
the contingent valuation method capable of providing reliable
estimates of damages in the natural resource context. The
report was published in the Federal Register on January 15,
i 993. It concluded that contingent valuation studies provide
reliable enough estimates to be a starting point of a judicial
process of damage assessment. 58 Fed. Reg. 4601 (1993).
9lndeed, the value of life approach and the traditional income

base approach to valuing injuries or life need not be inconsis-
tent. Counsel may want to employ an expert to provide tradi-
tional damage calculations and supplement such testimony
with an economist who can explain that such calculations are
a floor. at best, to the true level of compensatory damages.
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The Judiciary and the Common Law in Utah:
A Centennial Celebration!

The year 1996 marks not only theone-hundredth anniversary of state-
hood but also the anniversary of the
recognition of the common law in Utah. In
August 1851, David Adams, a physician
residing in Wayne County, Ilinois, wroté a/
letter to Governor Brigham Young in which
he expressed his dismay at the persecutions
the Mormons had suffered in Missouri and
Ilinois and revealed his "serious thoughts

of making Salt Lake City my future resi-
dence" to practice his profession. Prior to
making a final decision, he asked Young a
number of questions: how was title to
property held in the territory, how fertile
was the valley, how dangerous the Indians,
how healthy the inhabitants, and were there
other physicians in Utah? Among the most
interesting quistïons, however, was
whether the cord man law-that portion of
unwritten English legal doctrine which had
been received and modified in the United
States before the American Revolution-
had been adopted in the territory. Young
responded to Adams, and both letters were
published in the Millennial Star (14(29

May 1852):212-16). He assured Adams that
neither the "common law of England, nor
any other general law of old countries" had
been adopted, that those who attempted to
"fasten their peculiar dogmas upon all suc-
ceeding generations," although "thought to
be men of 'legal learning,''' were instead
"profound ignoramuses," and that the

i
United States would not "shine forth in her
true colors" until they should "divest them-
selves of ti-dition and ignorance."

Although Young and his followers pat-
terned th~ir provisional government after
the stat~ governments with which they
were acquainted, including executive, leg-
islativ~, and judicial branches of
government, Young's rejection of the com-
mon law was a radical departure from what
had been done in other territorial govern-

By Michael iv Homer

MICHAEL iv HOMER is a trial attorney
specializing in real property and construc-
tion litigation and is a partner at Suitter
Axland & Hanson in Salt Lake City.

ments. Most had adopted portions of the
common law and laws of other states to fill
initial gaps in their legal systems and assure
continuity with American legal traditions.2
However, many nineteenth-century Ameri-
cans believed that the common-law power of
judges needed to be checked through legisla-
tures' codifying the laws.3 Without such a
codification, they argued, reform-oriented
judges could make decisions contrary to the
public wil, and lawyers, generally held in

disrepute by the public, would be the only
beneficiaries.

These fears were not entirely groundless
in Utah Territory. The common law provided
that any person who married while already
having a living husband or wife committed a
felony, and that the second marriage was
void.4 Most states had reinforced the com-
mon law with anti-bigamy statues. Ilinois,
for instance, had enacted such measures in
1833 and 1845.5

In February 1851, before the arrival of
the first federal judges-President Milard
Fillmore appointed two non-Mormons,
Perry Brocchus and Lemuel Brandenberry
who arrived in August, and one Mormon,
Zerubbabel Snow-and before the doctrine
of plural marriage was officially
announced in August 1852, Young criti-
cized "the gentile Christian nations &
Legislatures" for their practice of making it
almost "Death for a man to have two
wives" while at the same time refusing to
pass "any laws to do away with whore-
doms."6 In this context it is not surprising
that Young categorically rejected the com-
mon law, and denounced the federal judges
who tried to apply it in Utah Territory.

The departure of the initial non-Mormon
federal judges (Brocchus and Brandenberry
left in 1852 after disagreements arose with
Young and others concerning polygamy
and judicial prerogatives) and the arrival of
their replacements (Judge Leonidas Shaver
in October 1852 and Chief Justice Lazarus
Reed in June 1853) increased awareness

concerning the impact outsiders could have
on the judicial system. In his annual mes-
sage to the legislature on 2 December
1853, Brigham Young urged the legislature
to prohibit all judges from using common
law precedent: "String a Judge, or Justice,
of the legal mists and fogs which surround
him in this day and age, leave him no
nook, or corner of precedent, or common
law ambiguous enactments . . . and it is my
opinion, that unrighteous decisions would
seldom be given."7

On i 4 January 1854, the legislature
passed a measure, unprecedented else-
where in the United States, which provided
that "no laws nor parts of laws shall be
read, argued, cited, or adopted in any court
. . . except those enacted by the Governor
and Legislative Assembly.'" By virtue of
this measure Young hoped to finally estab-
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lish by statute his long-stated position that

the common law, both criminal and civil, did
not apply in Utah Territory and that the judi-
ciary could not apply common-law
precedent. In so doing, Young and the Terri-
torial legislature effectively ignored

provisions in the Organic Act, by which
Congress created Utah Territory, which pro-
vided that the Supreme Court and district
courts of the territory "shall posses(s)

chancery as well as common law jurisdic-
tion," and that "laws of the United States are
hereby extended over and declared to be in
force" in the territory.9

"I. . . exposed their wickedness and
abominable corruptions in our

midst, and they all took an offense."

The statute was consistent with state-
ments of the LDS First Presidency which
urged its members to carryon all of their
activities "without any contaminating influ-
ence of Gentile Amalgamation, laws and
traditions," and which held that the only
laws applicable in the territory were the laws
of the United States, which did not prohibit
the practice of plural marriage, and the laws
enacted by the territorial legislature-not the

common law or laws enacted in any of the
thirty-one states. The First Presidency also
stated that "law is, or should be neither more
nor less than rule of action founded in jus-
tice for the proper regulation of the human
family in their social intercourse, and writ-
ten with the utmost plainness." They

contrasted this "law" with the common law,
which was characterized as a "labyrinth of
abominations" which "should be struck out
of existence."10

Given this type of rhetoric and the legis-
lature's stance, it was obvious that Young
and the Legislature, in their civil capacities,
and the Mormon hierarchy, basically the
same individuals in their sectarian roles,
would resist all attempts by non-Mormon
judges to apply or rely on the common law.
Thus, these individuals were furious when
Chief Justice John Fitch Kinney-who was
part of a third batch of non-Mormon judges
dispatched to Utah-held on February 8,
1855 that the legislature had violated the
Organic Act when it forbade the use of the

common law."
Brigham Young was aware that Kin-

ney's decision had implications for
Mormon sovereignty and perhaps even the
doctrine of plural marriage. In a speech
delivered in the Tabernacle ten days after
Kinney's decision Governor Young argued
that Congress had given the legislature the
"privilege of excluding the common law at
pleasure."12 On March 11, at an afternoon
council meeting, Young repeated that Kin-
ney had no legal basis for deciding that the
common law was the law of the territory
and would have "to take that back."13 Heber
C. Kimball, Young's first counselor and
President of the Council (the Territorial
Senate), was even more blunt. On February
25, 1855 he asserted that the only reason
federal judges wanted to apply the com-
mon law in the territory was because "they
want all hell here."14 He also charged that
Edward Steptoe's soldiers-who arrived in
Salt Lake City several days after Kinney-
had taken advantage of Mormon women
with the aid of the federal officials,15 and

implied that Kinney's decision regarding

the common law was partially responsible:
"I hate a court and despise it and that is
why I think so much of lawyers we have
made Laws and now they wantthe Com-
mon Law they want all hell aint I right
(yes) ye Lawyers?"16 Recallng the incident

some time later, Kimball wrote:
Some time in February . . . I got up
to speak. . . and exposed their (the

federal troops') wickedness (and)
abominable corruptions in' our midst,
and they all took an offense. Judge

Kinney, Mr. Holman (the state's
attorney), the offcers in command,
with all the soldiery. . . . It was quite
an earthquake for them. . . . This
trouble was brought upon us in con-
sequence of their breaking through
the bulwarks with women. 

17

According to a Mormon lawyer, Hosea
Stout, Kimball's discourse created "much
hard feelings . . . with the gentile part of
our community towards the authorities of
the church because they have come out
boldly and proclaimed against their
inequity."18 Kimball was also convinced
that his remarks created a rift in relations:
"Previous to this we were the finest men
that lived, and they had expressed it pub-
licly and privately, and afterwards they said
there was not a meaner set of men than we
were, from the Governor down, and they

i
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were ready to take our lives."19

Kinney also credited his decision for
causing the breakdown in relations
between himself and the Mormon leader-
ship. On March 1, within a week after
Kimball's discourse, Kinney wrote a letter
to United States Attorney General Caleb
Cushing in which he claimed that his deci-
sion had "brought back all the vengeance
of Brigham Young and his deluded follow-
ers. The avowed doctrine of the 'great
apostle' is that the authority of the Priest-
hood is and shall be the law of the land."20

In the same letter Kinney complained, for
the first time, that the Mormons' domi-
nated territorial politics and had conferred
civil and criminal jurisdiction on the pro-
bate courts. He also noted that if the
jurisdiction was taken away, a cry of perse-
cution would be raised. He also charged
that Mormon legislators had prevented the
federal courts from doing their business by
limiting the district courts to "one term a
year while they provide that the Probate
Courts should be always open."21 To

resolve this problem, Kinney suggested
that Congress pass a law requiring addi-
tional terms in the Utah federal courts but
requested that his letter not be made the
basis of any congressional action so that he
could continue to exert some influence on
the Mormons.

Nevertheless Kinney continued to irri-
tate the Mormons by ruling that the
common law was applicable in the terri-
tory. In November 1855 Kinney once again
invalidated an act of the legislature on the
basis of the common law when he ruled in
the case of The People v. Moroni Green
that the federal courts were not bound by
an act of the territorial legislature, which
provided that grand juries had to be
selected from among the residents of the
county where they were empaneled,

because under the common law a grand
jury could be selected from persons resid-
ing in a federal court's jurisdiction. His

decision was affirmed by the Territorial
Supreme Court which held that the
Organic Act extended the common law
over the territory.22

When the territorial legislature recon-
vened it removed Kinney from the Salt
Lake judicial district and assigned him to
remote Carson Valley, later part of
Nevada,23 which was the judicial equivalent
of "outer darkness." In fact, Kinney
claimed that the legislature changed his
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district for precisely the same reason Kim-
ball had criticized him in the Tabernacle one
year earlier, namely, his decision that the act
forbidding the use of the common law by
Utah courts was invalid. According to Kin-
ney: "For this decision-Salt Lake County
& City-my district where I resided was
taken from me by the legislature. Attached

to Carson County 500 miles distant & a
new district created for me in the northern
part of the Territory is sparsely inhabited

except by Indians and destitute of the nec-
essary comforts of life."24 He considered
the legislature's action as an "insult to me
and my family personally" and "an utter
deprivation of all judicial power:"25
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Young simultaneously reasserted the

appropriateness of legislation to control the
Supreme Court, reminded the judges that
they were appointed not "as kings or mon-
archs but as servants of the people" and
claimed to know "the meaning the marrow
and the pith of the laws and the very prin-
ciple upon which they are built much better
than the Judges do," while judges who said
"our laws are not right & we should not be
governed by them" were like faxes sent to
guard the chicken COOp.26

Kinney's letters to the Attorney General
helped convince James Buchanan to
replace Young and send an army to Utah in
the fall of 1857. While the Utah Expedition
was stil at Camp Scott, during the winter
of 1857-58, one of Buchanan's judicial
appointees, Delana R. Eccles, convened a
district court and empaneled a grand jury
to indict Mormons for treason, and sug-
gested, for the first time, that the jury could
also return indictments against the Mor-
mons for polygamy under the Mexican
common law and standards of Christian-
ity27. Eccles was unsuccessful in obtaining
indictments. Soon thereafter, the army
entered Salt Lake valley and President
Buchanan issued a proclamation which
pardoned the Mormons for treason.

Eccles also supported the publication of
the Valley Tan, which featured, in its first
issue, an argument for applying the com-
mon law to prosecute polygamy (reprinted
from the National Intellgencer) which
claimed that plural marriage could not "be
legalized in the common domain, because
(it was) repugnant to the common law of
the States."28

Another Buchanan appointee, C. E. Sin-
clair, taking his lead from Eccles and the
Valley Tan, also attempted to challenge the
legality of polygamy in his district court by
relying on the common law. On 22 Novem-
ber 1858, Sinclair asked a grand jury to
determine whether "polygamy does prevail
in this Territory" and to report to him its
finding. He referred to the practice of
plural marriage as "an offense against the
laws of every State and Territory in the
Union, Utah only excepted" and argued

that regardless of "whether the civil or the
common law furnishes the basis upon
which the status of this Territory have been
erected" he could, as a judge, "call the
attention of grand juries to, and direct the
investigation of matters of general public
import which, from nature and observation

in the entire community, justify such inter-
vention," and on such occasions, the object
of such inquiry was "the suppression of gen-
eral and public evils . . ."29 Sinclair also
expressed his intention to subpoena Brigham
Young to appear on charges of treason and
to testify concerning polygamy. 

3D

The fourth batch of justices sent to Utah
by President Buchanan was replaced after
three years in office when Abraham Lincoln
replaced Buchanan in 1861. By then, it was
apparent that judicial attempts to apply com-
mon law and force compliance with "gentile
standards" of morality had failed. It was still
virtually impossible to convict Mormons for
committing acts contrary to the common
law. As long as Congress had failed to pass
legislation prohibiting polygamy and the
Mormons remained fact finders at trial, the
balance of power in the territory remained in
favor of the Mormons even after-following
Young's removal as Governor-they were
excluded from two of the three branches of
government and the federal judges had stripped
the probate courts of criminal jurisdiction.3!

"flJn 1896 Utahns achieved
their forty year dream of

self government and statehood."

The popular explanation for the well-doc-
umented rift between the Mormon
hierarchy/legislature and non-Mormon judi-
ciary in Utah Territory during the l850s is
that the appointed officials were unsavory,
immoral, incompetent, and incapable of per-
forming their judicial functions with dignity.
Although this is part of the story, this one-
dimensional explanation ignores both the
power struggle between the judges and the
Mormon leadership/legislature/governor
over the right to govern and the application
of the common law in Utah Territory. It also
ignores the national debate concerning the
common law in the federal courts and the
federal right to regulate domestic institutions
in the territories. If, on occasion, it was eas-
ier for the Mormons to accuse the judges of
promiscuity, drinking, and incompetence
and for the judges to accuse the Mormons of
treason and lechery, both parties recognized
that their underlying quarrel was premised
on the issue of who should govern the terri-

tory and whether Mormons should be per-
mitted to practice plural marriage.

Eventually this struggle was decided in
favor of federal authority. Congress specif-
ically prohibited bigamy in 1862 and
polygamy with other laws in the l880s,
and enforced these prohibitions in the fed-
eral courts. Nevertheless, the battle over
the common law continued in cases which
reached the territorial Supreme Court
beginning with Murphy v. Carter, 1 Utah
17, in 1868; In the Matter Catherine Wise-
man, the next year; and in 1870 Godebe v.
Salt Lake City, 1 Utah 68, all of which
affirmed the application of the common
law. In 1873, the Supreme Court even held
that the common law had been "tacitly
agreed upon" by the people of the territory
(First National Bank of Utah v. Kinner, 1
Utah 100) and in 1875 held that it was "to
be resorted to as furnishing...the measure
of personal rights and the rule of judicial
opinion." (Thomas v. Union Pacific Rail-
road Co., 1 Utah 232). The aging Brigham
Young's reaction, if any, to these decisions
is not recorded.

Despite these congressional enactments
and judicial decisions it was only after
Mormons were barred from juries in the
l870s and the federal government

bestowed unprecedented powers on its fed-
eral offcials in the 1880s that prosecution

of polygamists was finally successfuL. As a
result of these convictions and other con-
gressional enactments which threatened the
economic viability of the LDS Church the
practice of plural marriage was termi-
nated-at least in the Territory. Soon
thereafter, in 1896, Utahns achieved their
forty-year dream of self government and
statehood. Besides polygamy, one of the
prices paid for statehood was the Mor-
mons' recognition, through a legislative
enactment in 1898, that the common law
"shall be the rule of decision in all courts
of this state."32 The common law has since
remained the law of Utah, except for the
common law of crimes, which was abol-
ished by the legislature in 1973.33

i I

ill
ii I

II
i

IThis paper is condensed from two previously published arti-

cles: Michael W. Homer. "The Judiciary and the Common
Law in Utah Terrtory. 1850-61," Dialogue: A Journal of
Mormon Thought, 21 (Spring 1988) 1:97-108; Michael W.
Homer, "The Federal Bench and Priesthood Authority: The
Rise and Fall of John Fitch Kinney's Early Relationship with the
Mormons." Journal ofMormoii History, 13 (1986-87). 89-1 10.
2Gordon Morris Bakken, The Development of Law on the
Rocky Mountain FlVntier: Civil Law and Society, 1850-1912,
(Westport. Conn.: Greenwood Press. 1983), 22.
3Morton J. Horwitz, The Transformation of Americaii Law,

Ii
.'

16 Vot. 9 No.7 b



RADLE, DEAMER, ZAR & LEE p.e.

.
is pleased to announce that

RADALL L. ROMRELL
Corporate Compliance, Commercial and Contracts

formerly 
Associate General Counsel of Huntsman Chemical Corporation

has joined the firm) and that the name has changed to

RADLE, DEAMER, ZAR
ROMRELL & LEE p.e.

.
139 East South Temple, Suite 330, Salt Lake City, Utah 84111-1169, (801) 531-0441 · Fax (801) 531-0444

l
.

1780-1860. (Cambridge: Harard Press, 1977), 17-30.
4Wiliam Blackstone, Commentaries on the Laws of England,

4 vols. (Oxford: Clarendon Press, 1765) 1:423-24.
5Laws and Statutes of the State of Ilinois. Revisited Laws,

(Vandalia, Ilinois: Greiner and Shennan, 1833), 198; Public
and General Statute Laws, (Chicago: Scammon. 1839), 220;
Revised Statutes, (Springfield: Brayman, 1845), 173.
6Wilford Woodrff, Wilford Woodruff's Journal: 1834-1898,

typescript, Scott G. Kenney, ed. 9 vols., (Midvale, Utah:
Signature Books, 1983-84).4:11-12.
7"Annual Messages of the Governors 1851-1876," typescript,

Utah State Archives, Salt Lake City, Utah.
8 Acts, Resolutions and Memorials Passed at the Several

Annual Sessions of the Legislative Assembly of the Territory of
Utah, (Salt Lake City, Joseph Caine. 1855),260-61.
9 Statutes at large of the United States of America, 1789-1873,

17 vols., (Washington. D.C.: n.p., 1850-73),9:453. See also
Organic Act of the Territory of Utah, Sects. 9, 17. The provi-
sion relating to "common law jurisdiction" could have been
interpreted as giving the courts jurisdiction over cases which
did not arse under statutes and not as directing the judges to
apply common law in such cases. Even the provision relating
to the "laws of the United States" may be ambiguous since
there is no specific "federal common law" the federal courts
during this period applied the common law in cases involving
issues of federalism and Congress had not enacted legislation
on the specific question being litigated. See, e.g. Smith v.
State, 124 U.S. 465,477-8 (1888).
IODeseret News, 21 September 1854, 4.

Ii Juanita Brooks, ed., On the Mormon Frontier: The Diary of

Hosea Stout, 2 vols., (Salt Lake City: University of Utah Press,
1964),2:550.
12Thomas Bullock, Minute Collection, holograph. 18 Febiuar

1855. LDS Archives.
13Ibid.. Ii March 1855.

14ibid.. 25 Feb. 1855.

15Brooks, Diary of Hosea Stout, 2:551; Heber C. Kimball to

Wiliam Kimball. May 29, 1855, Historian's Offce Letterbook,
LDS Archives. A purported transcription of the address appeared
in the Deseret News on December 5. 1855, and in the 1856 vol-
ume of the Journal of Discourses, 3:160-64. Based upon

Kimball's and Stout's descriptions of the discourse, the pub-
lished version was liberally edited. Thomas Bullock's minutes of
Kimball's remarks reveal that Kimball was upset with Kinney: "I
went and told Judge Kinney a dream I had about him they went
and told lies to the Offcers and I said they shall be cursed for
ever until they repent." Thomas Bullock Minute Collection,
Febiuary 25. 1855, LDS Archives..
16Thomas Bullock Minute Collection, Febiuary 25,1855, LDS

Archives.
17Heber C. Kimball to William Kimball, May 29, 1855.

Historian's Offce Letterbook, LDS Archives. See also Journal
History, May 29. 1855.
18Brooks, Diary of Hosea Stout, 2:551.

19Heber C. Kimball to Willam Kimball, May 29, 1855,

Historian's Offce Letterbook, LDS Archives. See also Journal
History. May 29, 1855.
20John F. Kinney to Attorney General Cushing, March i, 1855,

Records Relating to Appointment of Federal Judges for Utah

Territory, United States Archives (hereafter National

Archives).
2libid.

22See The People v. Moroni Green, i Utah 11 (1856), uphold-

ing Kinney's iuling. The Supreme Court held that section 17
of the Organic Act "positively extended (the Common Law)
over the Terrtory of Utah by the express language. . . "(t)hat
the Constitution and laws of the United States. are hereby
extended over and declared to be in force in said Terrtory of
Utah. . ." Id. at 13.
23Brooks, Diary of Hosea Stout, 2:589.

24John F. Kinney to Attorney General Black, n.d., National

Archives.
25ibid.

26Woodiuff,4:392-93.

27Norman Furniss, The Mormon Conflict, (New Haven: Yale

University, 1960), 167.
28Valley Tan, 6 November 1858, 1-2.

29Valley Tan, 26 November 1858, 2-3.

3Owoodiuff, 5:240, 244-49.

3lWoodrff, 5:345-46; Brooks, 2:699.

3z.he Revised Statutes of the State of Utah. Sect. 2488

(1898).
33Utah Code Ann. Sect. 76-1-105. In 1953 the legislature

passed a general repeal of all statutes (Utah Code Ann. 68-2-
3) but reenacted the provision adopting the common law in
modified form. Utah Code Ann. Sect. 68-3- 1.

August/September 1996 17



-
II

Many Utah Firms are Adding CD-ROMs to
Their Research Arsenal - Are They for You?

By Kristin B. Gerdy and Kory D. Staheli

KRISTIN B. GERDY is a Reference Librarian
and member of the Legal Research Faculty at
Brigham Young University's J. Reuben Clark
Law School. She received her J.D. from
Brigham Young University in 1995 and is a
member of the Utah Bar Association.

The market for law-related CD-ROMs is booming. In the past two
years alone, the number of CD-ROMs con-
taining legal material has more than
doubled. i The number of law firms in the
United States using CD-ROMs has also
exploded - and the number of users is
expected to surge even higher in the
future.2 This national trend toward CD use
among lawyers is also being followed here
in Utah. In fact, a survey conducted earlier
this year of 66 of the larger law firms in the
Salt Lake area revealed that 69 percent of
those responding use CD-ROM technology
in their practice.3

The survey, prepared by the Legal
Research Faculty at Brigham Young Uni-
versity, was sent to law firms last January.
Of the 66 surveys mailed, 39, or approxi-
mately 60 percent were returned.
Twenty-seven, or 69 percent of those,
reported using CD-ROMs.

AltQough CD-ROM use is wide-spread
among Utah lawyers, the specific products

KORY D. STAHELI is Head of Reference Ser-
vices and Director of the First Year Legal

Research Program at Brigham Young Univer-
sity's J. Reuben Clark Law SchooL. He received
his J.D. from Brigham Young University in 1987
and is a member of the Utah Bar Association.

being used vary greatly. In fact, those
responding to the survey acknowledged
using more than 50 different legal CD-ROMs.
By far the most frequently mentioned title,
Michie's Utah Law on Disk, was owned by
52 percent of the firms: The only other title
owned by more than 2 percent of the firms
was the Martindale-Hubbell Law Directory,
and a surprising 34 titles were held by one
firm only.

Other than those using Utah Law on
Disk, the majority of Utah firms using CD-
ROMs appear to be those who specialize in
or at least dedicate a significant amount of
their practice to specific areas of law. For
example, of the 27 firms responding, 1 1

reported owning at least one tax CD. Envi-
ronmental Law CDs were the next most
prevalent at five, followed by Intellectual
Property, Labor Law and Worker's Compen-
sation. A variety of CD-ROMs containing
federal materials were also quite popular.

Salt Lake firms appear to be very much a
part of the mainstream in their affinity

toward specialized CDs.' In fact, some
experts suggest that CDs are particularly
well-suited for firms that specialize in spe-
cific areas of the law.6 But, where does this
leave firms who have a more general prac-
tice? Certainly those CDs containing state
and federal cases and codes would be valu-
able for any attorney. Further, whether a
firm specializes or not, there are a number
of benefits associated with accessing legal
materials on CD-ROM that should be con-
sidered. Savings in time, space and money
are arguably the three most significant.

CD-ROM technology allows attorneys
to search the entire contents of a legal source
in a matter of seconds. Once a specific
word or phrase is located, the researcher
can quickly "jump" from one document to
another with a single keystroke or click of
the mouse. Further, the results of a CD
search can be immediately downloaded
and the text incorporated into an existing
document without the need for retyping.

Attorneys can save even more time when
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the information available on CD is net-
worked.? CD-ROM networks allow lawyers
to access huge amounts of information
directly from computer terminals in their
own offces. They also eliminate the time it
takes to get to a law library which may be
several rooms, floors or even miles away.

CD-ROMs can be paricularly valuable
when offce space is expensive or limited.
For example, a small law firm library with
floor-to-ceilng bookshelves can easily be
replaced with a single shelf in a lawyer's
offce. Further, for the sale practitioner or

small firm, CD technology can provide
access to a sizeable research collection

without having to expand offce space.
In addition to the benefits of time and

space, moving to a CD-ROM environment
can also save a law firm money. Specifi-
cally, using CDs can lower overhead by
reducing or eliminating the expenses nec-
essary to support library storage space.

Charges incurred from large amounts of
connect time to online services such as
LEXIS and WESTLA W may also be
reduced. There are no online charges or
per-use fees with CD-ROM. Once the ini-
tial costs are paid, researchers can search
the database for as long and as often as
they want. CDs also eliminate the costs
associated with filing supplements and
updating looseleaf services.

Though the benefits associated with
CD-ROM use are numerous, there are also
a few drawbacks that should be taken into
consideration. One of these is currency.
Specifically, CDs are not updated as often
as some legal researchers would like. In
fact, according to a recent article, the most
common complaint regarding CDs is that
they are not updated on a daily basis like
the online services are..

Another limitation occurs when CDs are
not networked. Unless networked, CDs can
only be accessed by one researcher at a
time. This becomes paricularly frustrating
when one CD contains numerous conven-
tional volumes such as the entire Pacifc
Digest. The problem is compounded fur-
ther when you have a CD that contains the
state's entire set of legal resources.

Other drawbacks to CD use include the
inability to go back and forth between ref-
erences to compare a word's usage and the
inability to refer to a variety of sources
simultaneously. It is also diffcult to throw
a CD into a briefcase and take it into court,
or read it at lunch or while commuting.
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Law firms must decide for themselves
whether the benefits of moving to CD-ROM
outweigh the drawbacks. Either way, the fact
remains that attorneys need access to legal
information on a daily basis and CD-ROM
technology provides them with one more
option. Skeptics claim that CD-ROM is an
interim technology. Whether that be true or
not, one thing is clear - CDs are being
widely used by Utah attorneys and wil con-
tinue to be for the foreseeable future.

1Mark Giangrande, Iniiovations in CD-ROM Jazz up Legal
Research, Nat1 L. J., July 17, 1995, at 1.
2Techiiology Lightens Load for Lawyers, Firms, Chi. Daily L.

Bull.. Feb. 16, 1994. at 19.

3The purpose of the survey was to ascertain the level of CD-

ROM use among Utah's larger law firms and to identify the
specific products receiving the most use. The results wil be
used to identify CD-ROM titles to add to the Howard W.
Hunter Law Library collection and to help prepare students for
law practice.

4 An additional 11 percent indicated they would like to have

Utah Law on Disk, but their current budget would not allow it.
5See Curt D. Schmidt. CD-ROM Technology Redefiiies the

Approach to Legal Research, N.Y. L.J. Oct. 3, 1995, at 5;
Teresia B. Jovanovic, Today, Research is a Hybrid of 3 Media:
Print, Online, CD-ROM, N.YL.J. Oct. 11, 1994.
6John X. Cerveny. Conducting Legal Research with CD-ROM

Technology, 40 Fed. B. News & J. 230 (1993).
7 Of the 27 Utah finn. that use CDs. 26 reported having com-

puter networks. Sixty percent of those have access to one or
more CDs on the network.
8Technology Lightens Load for Lawyers, Firms. Chi. Daily L.

Bull., Feb. 16, 1994, at 19.
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A Plaintiff's Lawyer Picks the 10 Best and
10 Worst Changes in Utah Tort Law

After 39 years of law practice, it isinteresting to pause and quietly
look back at the dramatic changes that
have taken place in the law in such a short
(or long) period of time. The legal world is
no longer the same place. Monumental
changes have taken place that in the begin-
ning one would have thought impossible
- some good and some bad. Inspired by

the David Letterman show and the popularity
of "Top 10" lists, the author has come up
with his own 10 best and 10 worst changes
that have taken place in Utah law. Readers
should be warned that this practitioner has
been a plaintiff's lawyer. The picks obviously
do not represent the opinion of the defense
bar (nor anyone else for that matter). So with
that explanation, here are the 10 best and
10 worst changes that have taken place.

THE 10 BEST CHANGES
1. Enactment of Governmental

Immunity Act. This important act easily
makes the top of the list. Prior to 1965, the
only place an injured victim could seek

redress was the legislature'. Relief was a
matter of discretion, not right. The archaic
doctrine of sovereign immunity was firmly
entrenched into the common law. After
many years of criticism, Utah finally suc-
cumbed to the pressures of legal scholars
everywhere, and passed the Governmental
Immunity Act2 thereby offering relief to
victims of the Government's torts.

2. Abolishment of Contributory Neg-
ligence Defense/Comparative Negligence
Act. Contributory negligence was a

heinous and unfair defense that thrived in
Utah and left scores of victims uncompen-
sated. Grossly negligent defendants were
relieved of responsibility to plaintiffs who
contributed to their accidents only mini-
mally. The passage of the Utah
Comparative Negligence Act in 1973 rep-
resented a monumental change in the law.3

By David E. West

DAVID E. WEST has been in the private
practice of law in Salt Lake City for

almost 40 years, having been admitted to
the Utah State Bar in 1957. He is aformer
partner of Armstrong, Rawlings & West,

but is now engaged in solo practice. He
has been active in state and local bar
associations and has served on many com-
mittees. He is a past president of Utah Trial
Lawyers Association, and presently serves
as a member of its Board of Governors.
He has been engaged in general trialliti-
gation, with his practice focused over the
years on tort and personal injury law.

3. Strict Products Liabilty. Strict prod-

ucts liability did not arrive in Utah until
1979 with the case of Ernest W Hahn, Inc.
vs. Armco Steel Company4. Prior to Hahn,
plaintiffs seeking compensation for injuries
caused by defective and unsafe products
were faced with the nearly impossible task
of proving negligence or breach of warranty
(with its various restrictions of privity,
notice, etc.). Hahn adopted Restatement of
Torts, §402A, which makes manufacturers
and sellers strictly liable for defective and
unreasonably dangerous products, which is

now the law everywhere.
4. Unconstitutionality of Guest

Statute. It wasn't until 1984 that the Utah
courts determined that occupants of auto-
mobiles do not, by reason of their status as
passengers, breed collusive lawsuits. The
determination of unconstitutionality in
Malan vs. Lewis5 was a giant step forward
in providing relief to a large class of acci-
dent victims who, until that time, had no
remedy for damages or death inflicted
upon them by another party's negligence.

S. Abolishment of Localiy Rule. The
door opener to medical malpractice suits in
Utah was Swan vs. Lamb in 1978.6 Until
then, the "conspiracy of silence" among
local doctors was very reaL. This vanished

when the court recognized that medical
standards in Utah are no different than in
other communities, thereby making it pos-
sible to obtain experts and prove, where
justified, that a doctor is actually capable
of violating the standard of care.

6. Erosion of Inter-Family Immunity
Concepts. This has been a gradual process
beginning with torts against children" and
later extending to intentional acts between
spouses., wrongful death actions9, and neg-
ligent actions where insurance is
involvedlO. The final straw - outright aboli-

tion of all immunity - is still to come, but
the faithful are now confident that it is only
a matter of bringing the right case".

7. Trend Toward ADR. As litigation
has become more costly and more complex
the trend toward mediation and arbitration
has had tremendous impact upon the legal
profession. The ADR processes now in
place makes it much easier to cut to the
core of the issues and resolve most dis-
putes in a fair and speedy manner. ADR is
gaining in popularity and clearly appears to
be the wave of the future. One has to won-
der why it took us so long to accept and
embrace these simple concepts, and let's
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l
!also hope that we don't ruin ADR by incor-

porating the same old litigation procedures.
8. Unconstitutionality of Statutes of

Repose. What could be more unfair than
having a claim, otherwise fully meritori-
ous, outlawed before the cause of action
even arose? A classic example is a claim
arising from a defective product which is
bared before the injury happens. The Utah
Supreme Court finally recognized this
injustice in 1985 and constitutionally

struck down long standing statutes of
repose.12 This was another victory for inno-

cent accident victims.

9. Workplace Liabilty. Third party
actions, and particularly Pate v. Marathon
Steel Company13 (a leading case imposing

common law tort liability upon all persons
other than statutory employers), have been
important steps forward. These actions are
of particular importance because' of our
unfair Workers Compensation system
which eliminates fault, but often offers
inadequate remedies. There is still a long
way to go in this area. Somehow there
ought to be full responsibility placed upon
employers who kill and maim their employ-
ees though flagrant and gross negligence.

10. Pre-Existing Injury Refinements.
Although we have always paid lip service to
the concept that a tortfeasor must take his
victim as he finds him, I'm not sure that we
meant it until Biswell v. Duncan14 and Cross-
land v. Board of Review of the Industrial
Commission of Utahl5. Rarely is there a
plaintiff who is in perfect physical condition.
These cases forcibly bring home the concept
that an asymptomatic plaintiff is entitled to
all damages flowing from an accident,
notwithstanding that the plaintiff had a pre-
existing weakened condition.

Honorable mention might go to passage
of long arm statutes; recognition of insur-
ance bad faith; seat belt statute; and
expansion of insurance requirements such as
minimum limits, uninsured motorist, and
underinsured motorist coverage, all of which
could just as easily go into the above list.

One might wonder how any plaintiff ever
prevailed before these breakthroughs took
place. Few did. The changes haven't come
easy, but now seem to be fully accepted. It is
doubtful that fair minded jurists would ever
want to go back.

And now for the 10 worst changes, with
apologies to all who may be offended.

22

THE 10 WORST CHANGES
1. The Hourly Fee. The hourly fee has

done more to ruin the legal profession than
any other single item. It is what makes liti-
gation expensive and complex. It rewards
inefficiency. It encourages unnecessary
work. It fosters delays and complications.
It has a way of turning the simplest of
tasks into major projects. It creates from
day one a conflict of interest between
attorney and client that is far more real
than some of the technical taboos that
become subjects of ethics opinions. It is
loved by large firms. It has been sold hook,
line and sinker to the judiciary (and in

many instances is the only basis upon
which reasonable fees are based). The old
methods of set fees, contingent fees, value
fees, and even minimum fee schedules
were better. As a profession, we ought to
b'e smart enough to come up with some-
thing that encourages competence and
efficiency rather than the opposite. It is
probably too late to change, but again, who
would have ever thought that the Berlin
Wall would fall.

2. Caps on Damages. Utah's Govern-
mental Immunity Act places a cap on all
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damages at $250,000.!6 The Medical Mal-
practice Act places a cap on non-economic
damages at $250,00017. This trend of cap-
ping of damages is disturbing in two
important respects. First, it transfers the
damage risk from a party at fault to a class
of innocent accident victims who are injured
the very most. In other words, the worse a
victim is hurt, the less percentage of dam-
ages are recoverable. And second, it gives
defense counsel a club by which to beat
plaintiffs into settling claims for amounts
even less than the cap (arguing that there is
no risk to the defendant, so why pay the
most that could ever be recovered in court).
We need to rethink this concept in light of
the unfair results that it brings about.

3. Abolishment of Joint and Several
Liabilty. The Utah Liability Reform Act!S

of 1986 abolished the concept of joint and
several liability and imposed liability upon
tortfeasors only to the extent of their pro-

portionate fault. This may sound fair in
principle, but is grossly unfair in applica-

tion, particularly where immune or
insolvent defendants are concerned. The
Act has been construed to mean exactly as
it says - that no defendant can be held for
anything beyond his proportionate fault!9.
Thus, the following evils emanate: First,
plaintiffs feel compelled to sue multi-par-
ties, thus expanding the litigation arena
beyond what is reasonably necessary. Sec-
ond, the public, who are already

disilusioned with the justice system hate it
even more because of having to defend at
great expense questionable claims. Third,
and most important, the risk of loss from
negligence of immune or insolvent parties
must be borne by an innocent victim. One
might ask: Who should bear the risk for the
proportion of damage contributed to by an
immune or insolvent defendant? Should it
be the innocent accident victim; or should

it be the other parties who were found to
be negligent and at fault? The answer
ought to be obvious. Unfortunately Utah
law shifts the loss to the innocent, rather
than the negligent party2°.

4. Rule 4-501. Oh how the old dogs
long for the good old days when a motion
could be noticed up in 5 days, argued

orally, and decided. Granted, the new pro-
cedures requiring briefing, response

briefing, reply briefing and decision time
make life easier for the judges; and
granted, the new procedures may even
bring about a more professional end result.

But these advantages offer little consolation
to real clients who need to have their cases
decided and who are required to pay dearly
for the extra time and expense.

5. Special Interest Legislation. Powerful
lobby groups in Utah have always been suc-
cessful in obtaining legislation giving
special privileges to their particular group.

The most flagrant example is the Utah Med-
ical Malpractice Ace! with its cumbersome
prelitigation requirements, short statute of
limitations, abolishment of collateral source
rules, emasculation of informed consent
doctrine, damage cap, and special payment
privileges. Other examples are the Inherent
Risk of Skiing Act22 and the Limitation of

Landowners Liability Act23, both of which
purport to extend limited immunity to their
respective class of litigants. One has to ques-
tion the fairness of such legislation and

wonder why such groups should even be sin-
gled out for special treatment.

"The hourly fee has done more
to ruin the legal profession
than any other single item."

6. Lack of Civilty. When senior lawyers

get together it is rare indeed if the topic of
discussion doesn't turn to how the practice
used to be when lawyers respected and
trusted each other, and there was more honor
in the profession. The Bar addresses this
subject all the time, and continues to require
CLE ethics hours, but the lack of civility stil
exists. Perhaps it is inevitable because of
sheer numbers, but it nevertheless makes the
practice of law much less enjoyable.

7. No Fault Thresholds24. Designed to

hold down insurance claims, they have the
exact opposite effect. If a person is truly
injured from the negligence of another, he or
she is never going to let a medical threshold
stand in the way of recovery. Services will
be obtained regardless of whether they are
needed. If one is injured from the fault of
another, and the medical expenses are low,
what's wrong with simply treating it as a
small claim and paying damages accord-
ingly, without requiring the plaintiff to make
it more' than it is by running up expensive
MRI's, therapy, etc. I have heard the no-fault
law jokingly referred to as the Utah Chiro-

practic Retirement Act.
8. The Paper Mil. With the advent of

computers, high speed copy machines, and
copy stores, the extent to which paper is
generated is limited only by one's lack of a
resourceful imagination. Form interrogato-
ries with hundreds of questions, boilerplate
documents by the ream, worthless exhibits,
and interrogatories with more pages of
instructions than questions have become
the rule rather than the exception. We were
probably better off in the days of carbon
paper when copies were limited to docu-
ments of importance.

9. Assault and Battery Exception of
Government Immunity Act. Section 63-
30- 1 0(2) of the Governmental Immunity
Act preserves immunity if the injury arises
out of assault, battery or other intentional

torts. Under this section all kinds of
wrongs without remedies stil flourish. No
relief against negligent governmental agen-
cies and school districts has been given in
cases which include beatings by students25;

stabbing by unsupervised mental patient26,
assault and battery by announcer at school
game27; allowance of sexual abuse upon

handicapped child by a known sex
offender28; beating and rape of teenage
plaintiff by unsupervised released inmate29;

assault by mentally deficient University of
Utah employee30; and shootings and kid-

napping by escaped prisoners3!. The courts,
although recognizing the injustices, have
considered this as a legislative problem. So
far, the legislature has not acted, but this is
an area that badly needs to be fixed.

10. Loss of Consortium. At the time
uniform jury instructions were first
adopted in Utah in 1957, a cause of action
for loss of consortium was generally recog-
nized, as an appropriate jury instruction to
that effect was accordingly adopted32. The

last case to recognize the cause of action
was Robinson vs. Hreinson33 in 1965 where
it was determined that the consortium dam-
ages in that case were not excessive. Then
through a series of judicial opinions start-
ing with Black vs. United States a rather
weird view emerged that the tort of loss of
consortium never existed in Utah in the
first place34. That view is now cast in stone
in the Utah law, but is contrary to the vast
weight of authority in other jurisdictions.
Loss of consortium is a real loss. However,
Utah is one of the few places where recov-
ery is not allowed.

Although there is something in the above
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list to alienate everyone, it is sincerely
believed that the changes for the good
heavily outweigh the bad. The legal system,
however, has by no means been perfected.
If we are to remain a noble profession we
must always be willng to face honestly our
shortcomings and continually strive to
eliminate bad practices and to champion
good causes. There is stil a long way to go.

1 Utah Law Review, Fall 1956 "Tort Claims against the State of
Utah" by David E. West.
263-30-1, et seq., Utah Code Annotated.
3See 78-27-38. Utah Code Annotated.

4601 P.2d 152 (Utah 1979).

5693 P.2d 661 (Utah 1984).

6584 P.2d 814 (Utah 1978).

7Elkington v. Foust, 618 P.2d 37 (Utah 1980).

8Stoker v. Stoker, 616 P.2d 590 (Utah 1980); Noble v. Noble,

761 P.2d 1369 (Utah 1988).

9Huii v. Silver, 577 P.2d 103 (Utah 1978).

lOFarmers Insurance Exchange v. Call, 712 P.2d 231 (Utah 1985).

llIn State Farm v. Mastbaum, 748 P.2d 1042 (Uta 1987)
Justice Durham cornents that interspousal tort immunity has
been abolished in Utah since 1980, but other Justices noted that the
question has not yet been finally decided in a negligence case,
12Beery v. Beech Aircraft Corp., 717 P.2d 670 (Utah 1985)

(defective products); Sun Valley Water Beds of Utah, Inc. v.
Herm Hughes & Son, Inc. (Utah 2989) (architects and builders);
Horton v. Goldminers Daughter, 785 P.2d 1087 (Utah 1989);

Wrolstad v. Industrial Commission of Utah, 786 P.2d 243 (Utah
App. 1990) (occupational diseases).
13777 P.2d 428 (Utah 1989).

14742 P.2d 80 (Utah App. 1987).

15828 P.2d 528 (Utah App. 1992).

1663-30-34 Utah Code Annotated.

1778-14-7.1 Utah Code Annotated.
1878-27-37 et. seq., Utah Code Annotated.

19See Sullvan v. Scoular Grain Co. of Utah, 853 P.2d 877 (Utah

1993).
20 A remedial statute in 1994 addresses this inequity by spread-

ing liability of an irnune pary to other negligent defendants
where the irnune parties proportion of fault is 40% or less. This

was a major step forward, but still only partially covers the
unfairness of the existing law. 78-27-39 Utah Code Annotated.
2178-14_1. et seq.. Utah Code Annotated.

2278-27-51, et seq., Utah Code Annotated.

2357 -14-1, et seq.. Utah Code Annotated.

24-he Utah tbreshold statute is 31A-22-309, Utah Code

Annotated.
25 Ledfors v. Emery County School District, 849 P.2d 1162

(Utah 1993).

26Higgiiis v. Salt Lake County, 855 P.2d 231 (Utah 1993).

27 Petersen v. Board of Education of Davis County, 855 P.2d

231 (Utah 1993).

28S.H. v. State of Utah, 865 P.2d 1363 (Utah 1993).

29Malcolm v. State of Utah, 878 P.2d 1144 (Utah 1994).

30Wright v. University of Utah, 876 P.2d 380 (Uta App. 1994).

31Tiede v. State of Utah, 288 UAR. 3 (April 1996).

32J..F.U.90.18.

33409 P.2d 121 (Utah 1965).

34Black v. United States, 263 F. Supp 470 (D. Utah 1967);

Tyas v. Procter, 591 P.2d 438 (Utah 1978); Hackford v.
UP.&L., 740 P.2d 1281 (Utah 1987); Cruz v. Wright, 765 P.2d
869 (Utah 1988).
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-STATEBARNEWS~
Discipline Corner

DISBARMENT
On June 3, 1996 the Han. Timothy Han-

son, Third Judicial District Court entered a
default order disbaring attorney Robert J.
Nielson, ("Nielson").

The Court found that in or about
December, 1991, Nielson requested his
client wire transfer $40,000.00 in funds to
a closed trust account. Since the account
was closed, the receiving bank issued a
cashier's check made out to Nielson, per-
sonally. Nielson used the funds fonhis
personal use and failed to account for and
pay over the funds to his client. The Court
found that the requested transfer, retention,
and failure to account for the funds consti-
tute knowing misconduct with the intent to
benefit Nielson and caused serious finan-
cial harm to the client. The circumstances
under which the funds were retained con-
stitute serious criminal conduct involving
theft and/or misappropriation. The acts of
the misconduct by Nielson were inten-
tional and involved dishonesty, deceit
and/or misrepresentation which seriously,
and adversely reflect on Nielson's fitness
to practice law.

The Court found that Nielson repeatedly
refused to comply with formal and infor-
mal discovery requests which obstructed
the disciplinary process, his violations of

the Rules involved dishonest or selfish
motive, Nielson had substantial experience
in the practice of law and extensive experi-
ence in areas"'of securities and securities
regulation, and made no effort to pay resti-
tution or account for the missing funds.

Applying Rules 4 and Rule 6 of the
Standards for Imposing Lawyer Sanctions,
the Court found that disbarment was the
appropriate sanction. The Court ordered
Nielson to pay restitution as a precondition
for readmission.

SUSPENSION
On June 6, 1996, Judge Wiliam A.

Thorne of the Third District Court entered
an Order suspending Paul R. Ince ("Ince")
from the practice of law for fifteen (15)
months, effective May I, 1996. The Court
specifically found that Paul R. Ince com-
mitted nineteen (19) major actions of

misconduct over a fifteen (15) month period
of time. These acts of misconduct included
conversion of law firm funds, forged signa-
tures and forgery of a notary stamp on a
quitclaim deed, and other acts of dishonesty.

The Court found that the misconduct,
conversion of funds and forgery rose to the
level of criminal conduct. Ince's conduct
also involved false swearing, misrepresenta-
tion, misappropriation, theft by deception
and unlawful dealing of property by a fidu-
ciary. The Court found that this misconduct
seriously and adversely reflected on Ince's
fitness to practice law.

As mitigating circumstances, the Court
found that Ince had no prior record of disci-
pline, had personal or emotional problems at
the time of his violations, made timely, good
faith restitution, had a good reputation, was
remorseful and showed interim reform.

The Court found that, absent aggravating
and mitigating circumstances, the appropri-

ate discipline was disbarment. The Court
found the mitigating circumstances out-
weighed the misconduct and imposed a
fifteen (15) month suspension from the prac-
tice of law. The Court also ordered that Ince
serve a period of probation supervised by

the Office of Attorney Discipline for a
period of twenty-four (24) months following
the termination of his suspension, that, dur-
ing the term of probation, Mr. Ince will
spend a minimum of thirty (30) hours per
month in service to the homeless through an
agency or agencies approved by the Office
of Attorney Discipline with the service being
reported to the Offce of Attorney Discipline
on a monthly basis, that Ince should not han-
dle client funds during the probationary
period except upon full written disclosure of
the Court's disciplinary order.

The Bar has filed an appeal on the issue
of sanctions.

INTERIM SUSPENSION
On May 13, 1996 Michael Lee was

placed on Interim Suspension from the prac-
tice of law by the Han. Pat B. Brian of the
Third Judicial Court.

Judge Brian ordered that Mr. Lee be
immediately suspended pending the out-
come of disciplinary proceedings pursuant
to Rule 19(b) and (c) of the Rules of Lawyer
Discipline and Disability. Mr. Lee stipulated
to the Interim Suspension after he pled

guilty and was convicted of a one count
felony information charging a violation of
18 U.S.C. § 1344(2) - Bank Fraud, on

March 13, 1996. Lee admitted forging the
signature of a payee on a check, opening
an account in the name of the payee, and
depositing the check into this account. Mr.
Lee later transferred $109,712.58 from this
account into an account at another institu-
tion, which was under his control.

ADMONITION
On or about May 10, 1996, an Attorney

was admonished by the Chair of the Ethics
and Discipline Committee of the Utah
State Bar for the negligent violation of

Rule 1.15(b) (formerly Rule l.13(b)) -
Safekeeping Property.

In or about 1990, the Complainant fied
a bankruptcy proceeding through a differ-
ent attorney. Due to substantial problems
caused by the Complainant's former attor-
ney, the Attorney in this action took over
Complainant's bankruptcy. A hearing on
the Chapter 13 Plan was to be held, but the
Attorney had reviewed the previous attomey's
work and determined that an amended plan
would have to be fied and did file the plan.
Confirmation of the amended plan was
denied. The stated reason for the dismissal
was "debtor's plan is not feasible at this
time due to insuffcient income."

Immediately after the plan had been dis-
missed, the Complainant contacted the
Attorney to determine what to do. At that
meeting, the Complainant was informed
that a new plan would be filed. Shortly
afterwards, the Attorney received a check
from the standing Chapter 13 Trustee. This
check was for payments made into the
Chapter 13 Bankruptcy Plan by the Com-
plainant that had not been allocated by the
Trustee. The money was refunded since the
plan had not been confirmed. The Attorney
endorsed the check, but failed to have
Complainant sign a power of attorney to
authorize the Attorney to endorse it. The
funds retained by the Attorney were
returned to the Complainant with interest.

In mitigation, the Chair found that the
Attorney's failure to obtain the Power of
Attorney was an oversight and not an
intentional act and that the Attorney was
under severe pressures due to problems
created by the client's prior representation
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DO YOU

KNOW

THIS
MAN?

YOU

SHOULD!
Since 1968, my investigative skills

and testimony have been used in many
complex and demanding cases. My
name is ,van Canann and my experience
includes criminal/civil, background

checks, missing persons, surveillance,
premise liability, electronic debugging,
financial and other business matters,
personal injury, skip tracing and elec-
tronic security consulting.

I'm a B.YU. graduate with well over
2,000 hours of specialized training in
investigations.

When you need a professional inves-
tigator call me. You deserve and your
clients require, the very best in profes-
sional investigative services. Call me for
a free consultation, without obligation.

COUNTER STRIKE
INVESTIGATIONS

Serving Utah Attorneys
LICENSED AND BONDED

#100067

(801) 376-3191

A Call For Spanish
Speaking Lawyers

The Governor's Office of Hispanic
Affairs and the Tuesday Night Bar Pro-
gram have come together to provide
assistance to Spanish speaking members of
our community. Lawyers who speak Span-
ish are needed to assist in this program so
that Spanish speaking Hispanics can bene-
fit from the Tuesday Night Bar Program.
This program has been helping our com-
munity since March of i 995, and we need
your help to continue. If you speak Spanish
and are interested in participating in this
program, please contact Kim Williams at
531 -9077, Utah State Bar, or Lorena Riffo,

Governor's Office of Hispanic Affairs at
538-8850.

and was trying to assist as many of the pre-
vious attorney's former clients as possible.
As aggravation, the Chair found that the
Attorney is an experienced practitioner.

ADMONITION
On June 14, 1996, the Chair of the Ethics

and Discipline Committee issued an Admo-
nition to an Attorney for violating Rule
1.2(a) Scope of Representation, Rule 1.3
Diligence, Rule 1 .4(b) Conduct.

The Attorney was retained in or about
March, 1993, to represent a client in a child
custody matter and was paid a fee of
$1,500.00. On or about June 21, 1993, the

Attorney fied a Petition for Modification of
the Divorce Decree. Thereafter, the Attorney
failed to provide any meaningful legal ser-
vices. The Attorney failed to respond to
discovery resulting in an Order to Strike the
Petition for Modification.

An Admonition was deemed appropriate
by the Screening Panel because the Attorney
was suffering from severe medical problems

requiring hospitalization and the fee was
refunded.

ADMONITION
On July 2, 1996, the Chair of the Ethics

and Discipline Committee admonished an
Attorney pursuant to the recommendation
of a Screening Panel for violating Rule 8.4(d)
of the Rules of Professional Conduct.

The Attorney was retained to represent a
client in a civil matter with fees to be
charged on an hourly basis. Subsequently,
a dispute arose between the Attorney and
the client regarding the payment of the fee.
The Attorney filed an attorney's lien on
real property owned by the client which
was the subject of the litigation. The
Screening Panel found this violated Rule
8.4(d), Administration of Justice, in that
the attorney's lien statute, U.C.A. 78-51-
41, provides for a lien only when there is a
recovery in favor of the client. There was
no recovery for the client, therefore, there
was no basis to fie an attorney's lien.

Ethics Opinions Available
The Ethics Advisory Opinion Committee of the Utah State Bar has compiled a com-

pendium of Utah ethics opinions that are now available to members of the Bar for the cost
of $5.00. Forty five opinions were approved by the Board of Bar Commissioners between
January 1, 1988 and July 3, 1996. For an additional $2.00 ($7.00 total) members will be
placed on a subscription list to receive new opinions as they become available during 1996.

Quantity

ETHICS OPINIONS ORDER FORM

Amount Remitted

Utah State Bar
Ethics Opinions

($5.00 each set)

Ethics Opinions/
Subscription list

($7.00)

Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, ATTN: Maud Thurman
645 South 200 East #310, Salt Lake City, Utah 84111.

Name

Address

State Zip__City

Please allow 2-3 weeks for delivery.
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Utah QuickCourt Kiosk Court-Annexed ADR
The Utah QuickCourt kiosk allows any by touching the screen and entering all the Program Exemptions

citizen of Utah to file his or her own land- information concerning their landlord-ten-
lord-tenant dispute or uncontested divorce ant dispute.

On July 3, 1996, the Judicial Council

action. This kiosk is a multi-media system The program does all the calculations approved a request from the Court-

that provides public access to the Utah State and prepares the legal documents on a Annexed ADR Program to exempt "actions

Courts. Several options are offered to indi- built-in laser printer, along with instruc- where the claim is for a sum less than

viduals for obtaining information concerning tions on which documents to keep, which $20,000" from the program.

certain processes of the Utah State Courts. ones they must serve on either the landlord This exemption wil give the ADR sub-

The system has been in effect since Novem- or tenant, and which documents they must committee time to study which cases

ber 28, 1995. file with the court. formerly in the circuit court would most

Comprehensive information on filing a Currently there are five QuickCourt benefit from the ADR Program requirements.

small claims lawsuit, judgment collections, kiosks available to the public statewide.
Until that study is complete, those cases

Alternative Dispute Resolution (ADR) and The kiosks are located at the Salt Lake wil not be subject to the ADR program rules.

legal resources are provided by the kiosk Public Library, 209 East 500 South, Salt
system. The QuickCourt kiosk will also Lake City, UT; Weber County Library, WANTED:
allow individuals to prepare their own land- 2464 Jefferson Ave., Ogden, UT; Hunter

Mentors and Menteeslord-tenant claims and uncontested divorce Library, 4740 West 4100 South, West Val-
documents for a $10 fee, or the user may ley City, UT; Fourth District Court, 126
print blank forms that can be prepared and North 100 West, Provo, UT; and Washing- Mentors and Mentees are needed for the
fied with the court at a later time. ton County Public Library, 50 South Main, Solo/Small Firm Committee's mentoring

The way QuickCourt works is simple. St. George, UT. program. Mentors must be solo/small firm

For example, a person who is interested in attorneys with 5+ years of experience.

fiing a landlord-tenant action may go to the Mentees must be solo/small firm attorneys
nearest court or library that has a kiosk. The with 0-3 years experience. To become a
kiosk begins when the user touches the mentor or to find a mentor, contact Vicki
video screen that introduces them to the pro- Huebner, Brigham Young University, J.
gram. Simple, precise directions in English Reuben Clark Law School, 239 E JRCB,
or Spanish are given to the users on how to Provo, UT 84602, (801) 378-4572. E-mail:

proceed. The users may respond to questions huebnerv Cilawgate.byu.edu

MEMBERSHIP CORNER

CHANGE OF ADDRESS FORM
Please change my name, address, and/or telephone and fax number on the membership records:

Name (please print)

Firm

Address

City/State/Zip

Phone Fax

All changes of address must be made in writing and NAME changes must be verified by a legal document. Please
return to: UTAH STATE BAR, 645 South 200 East Salt Lake City, Utah 84111 -3834; Attention: Arnold BirrelL.
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Utah State Bar Presents Awards
At 1996 Annual Meetings

The Utah State Bar annually recognizes
distinguished service by individuals and
committees. These awards were presented
at the Bar's 66th Annual Meeting. The
recipients are selected on the basis of
achievement, professional service to
clients, the public, courts, and the Bar, and
exemplification of the highest standards of
professionalism.

JUDGE OF THE
YEAR
HON. LESLIE A.
LEWIS

Judge Lewis is
Presiding Judge in the
Third District Court.
She is president of
Sutherland II Inns of

Court, serves on the Sentencing Commis-
sion, and is co-chair of the Gender &
Justice Implementation Task Force. She
received her law degree from the Univer-
sity of Utah College of Law.

DISTINGUISHED
LAWYER OF THE
YEAR
DALE A. KIMBALL

Mr. Kimball is
president of the Salt

Lake City law firm of
Kimball, Parr, Wad-
doups, Brown & Gee.
He is chairman of the

Judicial Performance Evaluation commit-
tee, and is a member of the Utah Federal
District Court Mediation/Arbitration Pan-
els. He received his juris doctor from the
University of Utah College of Law.

SPECIAL SERVICE
AWARD
HON. PAMELA T.
GREENWOOD

Judge Greenwood
sits on the Utah Court
of Appeals. She has
been president of the
Utah State Bar. She

currently is a member of the Child Support
Guidelines Advisory Committee and is
also a member of the Judicial Council
Management Committee. She received her
juris doctor from the University of Utah
College of Law.

DISTINGUISHED
SERVICE TO THE
PROFESSION BY A
NON-LAWYER
SHERIANNE S.
COTTERELL

Ms. Cotterell is prin-
cipal of Lincoln
Elementary School in
Salt Lake City. She has

served as one of three members on the moni-
toring panel in the federal lawsuit, David C.
vs Leavitt, dealing with the National Center
for Youth Law and the Division of Family
Services. She received her M.E. degree from
the University of Utah.

DISTINGUISHED
COMMITTEE
AWARD
UNAUTHORIZED
PRACTICE OF LAW
COMMITTEE
G.STEVEN
SULLIVAN, CHAIR

This committee,
chaired by G. Steven Sullivan, has dedicated
a significant amount of time to investigate
complaints generated by the public regarding
individuals who are practicing law without a
license. During the last 18 months, the com-
mittee has investigated many cases arid
generated several permanent injunctions.

DISTINGUISHED
SECTION AWARD
NEEDS OF
CHILDREN
COMMITTEE
CAROLYNB.
McHUGH, CHAIR

During the last year,
this Section, under the

leadership of Carolyn B. McHugh, has pro-
vided legal review of bills pending in the
Utah Legislature relevant to childrens'
issues. Section members have also assisted
in editing a Utah Juvenile Court Guide-
book and are beginning to publish a book
about childrens' rights in Spanish.

UTAH TRIAL
LAWYER OF THE
YEAR
BRIANR.
FLORENCE
The American

Board of Trial Advo-
cates presents an

annual award to the
Utah Trial Lawyer of the Year. The award
for 1996 is presented to Ogden attorney
Brian R. Florence. He has served as presi-
dent of the Utah State Bar. He received his
juris doctor from the University of Utah
Law School and is a member of its Alumni
Association Board.

Tax Attorney Charles R. Brown
Honored By Bar

Salt Lake City attorney Charles R. Brown is
the Distinguished Tax Practitioner of the Year.
He received the recognition from the Utah State
Bar Tax Section for his outstanding service. '

Mr. Brown is a partner in the firm of Hunter &
Brown. He is a member of the Board of Bar Com-
missioners for the Utah State Bar and serves on
the Executive Committee. He is a member and
previous chairman of the Tax Section.

Mr. Brown graduated from the University of
Oregon with a bachelor's degree in economics
and received his juris doctor from the University
of Utah College of Law. He completed post grad-
uate law studies at George Washington University
National Law Center.
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APPELLATE COURT
ADMINISTRATOR

Location: Supreme Court/Court of Appeals
- Salt Lake City

Type of Position: Full time with benefits
Closing Date: September 16, 1996
Salary Range: $48,943 - $73,518

Hiring Range: $48,943 - $60,803

(Depends upon experience)
APPLICATION PROCESS: Applications
may be obtained from the Administrative
Office of the Courts and must be returned
by the above listed closing date to: Barbara
L. Hanson, Director of Human Resources,
Administrative Office of the Courts, 230
South 5th East, Suite 300, Salt Lake City,
UT 84102.
REPRESENTATIVE DUTIES: Under
general direction of the State Court Admin-
istrator and the Utah Judicial Council,
serves as the senior administrator of the

appellate court system including, but not
limited to the following: managing the
appellate courts and the internal operation

of the Supreme Court and the Court of
Appeals; employing, organizing and direct-
ing the staff of the Supreme Court and
Court of Appeals; preparing and monitor-

ing the budgets and approving
expenditures for both courts; identifying
and resolving facility, equipment, automa-
tion, and security needs for both courts;
initiating management and operational
improvements and developing, implement-
ing and evaluating court procedures, record
keeping systems, caseflow management,
and calendaring for both courts; serving as
staff to the Board of Appellate Judges;
serving as liaison with other court offcials,
government agencies, legislature, state bar
and the media.
REQUIRED QUALIFICATIONS: Grad-
uation from an ABA accredited law school
with a juris doctorate degree and member
of the Utah Bar Association in good stand-
ing; a minimum of six years of
professional level experience, at least two
of which must have been in a supervisory
or management capacity. Experience in
court administration and/or a degree in
judicial administration, public administra-

tion, business administration or related
area is highly desirable.
SPECIAL CONDITIONS: This position
is career service exempt.

Positions Available
LAW CLERK

Step/Salary: $15.65 - $19.94 according to

Law Clerk pay scale
Location: First Judicial District -

Brigham City & Logan

Type of Position: 1 Full-time position with
benefits

Closing Date: September 6, 1996 at
5:00 p.m.

Applications may be directed to:
Nelda Hollingsworth,

Trial Court Executive
First District Court
Cache County Hall of Justice
140 North 100 West
Logan, UT 84321
Phone: (801) 753-7978

DUTIES: Under the general direction of the
judges of the First District Court, perform
professional legal research and analysis on
complex legal issues for district judges, to
include:
. Research legal questions; review records,

trial transcripts, jury instructions, and briefs
to acquire understanding of cases
. Prepare and draft opinions, edit opinions

as directed by judge; finalize drafts of opinions
. Prepare bench memoranda summaries of

assigned cases; compile references on laws
and decisions; review current case law.

. Assist judges with other related duties as

assigned

REQUIRED QUALIFICATIONS: Grad-
uation from an ABA accredited law school
with a Juris doctorate degree. Bar member-
ship preferred; if not admitted to Bar, must
successfully complete Bar requirements at
next opportunity.

Must possess a working knowledge of
the state court systems, Utah law and legal
terminology; skils in legal research, legal
writing format and citation techniques;
excellent oral and written communication
skills. Ability to follow instructions, ability
to establish and maintain effective working
relationships with employees, judges, other
agencies and the public; ability to maintain
confidential information.
APPLICATION PROCEDURE: Appli-
cations may be accompanied by a resume.
Applications may be obtained from the
Trial Court Executive as listed above, Job
Service or the Administrative Office of the
Courts, 230 South 50 East, Suite 300, Salt
Lake City, UT 84102. Phone: (801) 578-
3800. Questions or information regarding
this position may be directed to the Trial
Court Executive listed above.

The Utah State Courts is an Equal
Opportunity Employer. The courts comply
with all state and federal laws prohibiting
discrimination, and provide reasonable
accommodation to disabled individuals as
required by the ADA.

Announcing the New Utah State Bar
Legal Assistants Division

The Utah State Bar is pleased to announce the creation of a Legal
Assistant Division. On March 26, 1996 the Utah Supreme Court autho-
rized the Bar to create an affiliate status for legal assistants to foster a
greater understanding of their role in providing legal services, to enhance
the availability of public service opportunities, and to improve communi-
cations among lawyers and legal assistants.

There are some criteria to obtain affiliate status, such as having a spon-
soring attorney and filing annual certifications. The first year's
membership fee is only $15.00 and includes a certificate of membership
in the division. For more information on affiliate membership criteria and
to obtain certification forms, please contact Toby Brown at the Utah State
Bar (297-7027).

We are now soliciting legal assistants to join this new division of the
Bar. If you know of any legal assistants interested in joining this new divi-
sion, please have them contact Toby Brown. Thanks!
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Lawyer Honored for 50 Years of Service
When Peter W. Bilings began the prac-

tice of law 50 years ago, the law was more
than just a means of earning a living - it
was a profession in the truest sense. By
using the profession to implement higher
standards in the areas of education, bank-
ing law and arbitration and mediation,
Peter Billings has earned a reputation as

one of Salt Lake City's finest attorneys and
most honorable gentlemen.

Billings was recently honored for 50
years of service by Fabian & Clendenin,
the law firm he has represented tirelessly
since joining its ranks as a young lawyer
shortly after the end of World War II. The
law firm, which at one time had Billings'
name on the door, dedicated the firm's
large conference room to its early founder.

Although few outside of his profes-
sional circles may have heard his name,
many of the citizens of Utah have benefit-
ted from his 50 years of service on many of
Utah's pioneering committees and boards.
Billings has not only represented the com-
munity on important legal issues, but also
served on boards and committees overseeing
the development of health and education.

Billings was born in Salt Lake City in
1917. After graduating from the University
of Utah in 1938, Bilings went on to obtain
his law degree from Harvard Law School
in 1941. He was employed briefly by the
San Francisco law firm of McCutcheon,
Olney, Mannon & Green before entering
military service early in 1942.

Billings served in the U.S. Army as
chief of the Legal Division in the office of
the Chief of Transportation during World
War II, an honor for someone so young. He
then joined Fabian & Clendenin in April,
1946, after his release from the Army and
became a partner in Fabian & Clendenin
on January 1, 1949. He became known as
an excellent litigator, specializing in
antitrust and banking law. In addition to
serving as a director of Continental Bank
from 1971 until 1984, Bilings was also a
director of three other Utah banks and was
general counsel for the Utah Banker's
Association for more than 20 years. He
also represented the Utah Commissioner of
Financial Institutions, drafting what

become the Financing Institutions Act of
1981 and supervising the closure of Mur-
ray First Thrift by the Utah Commissioner.
He was employed as Utah counsel for the

Back row: George D. Mellng, Ji~, M. Byron
Fishei; Warren Patten. Front row: Peter W.

Billngs, Si:, Ralph H. Miler

FDIC in 1985 and handled the closure of 12
Utah banks between 1985 and 1989.

Billings was appointed by Governor
Rampton in 1965 as chairman of the Utah
Coordinating Council of Higher Education.

He gave a number of speeches throughout
the state on a proposed master plan for
higher education, drafted the 1969 Higher
Education Act for the governor, was

appointed the first chairman of the State
Board of Higher Education (which later
became the State Board of Regents), and
served on that board until 1981.

Another area of professional interest for
Billings has been the advancement of alter-
native dispute resolution (ADR). He opened'
the Utah office of the American Arbitration
Association in the mid-80's and in 1988

served as chairman of the Utah Advisory
Council for the American Arbitration Asso-
ciation. In 1992, he was a member of a
committee appointed by Chief Judge Jenk-
ins of the Federal Court to establish a
program for court-annexed Alternative Dis-
pute Resolution for the District of Utah. He
also served on a committee for the Utah
State Bar and the Judicial Council for ADR
in state courts, has published a number of
articles and given seminars on ADR. The
AAA recently created an annual award in
Billings' name and bestowed him with the
first year's honor.

In i 973, Billings was elected a member
of the Fellows of the American Bar Foun-
dation and served as chairman of the Utah
Chapter for more than 10 years. He

recently resigned from that position and
was honored at an American Bar Foundation
dinner hosted by the Han. Christine Durham.

In addition to his professional accom-
plishments, Billings has been active in
community service. Billings has been a
member of the Board of Trustees of West-
minster College, president of the Utah
Association for Mental Health, and a mem-
ber of the Board of Family Services

Society and the Utah Health Association.
He was given a merit honor award for pub-
lic service by the University of Utah
Alumni Association in 1986 and was hon-
orary colonel of the Utah National Guard.
Bilings has also served as senior warden

of St. Mark's Episcopal CathedraL.

Upcoming Conferences
International Oil & Gas Law, Contracts, and Negotiations (September 9-14,

1996) Co-sponsored by Rocky Mountain Mineral Law Foundation and South-
western Legal Foundation, this intensive six-day course in Dallas is designed to
provide a sound understanding of the legal, contractual, economic, and policy
aspects of the international minerals exploration and production industry.

Oil and Gas Law Short Course (October 21-25, 1996) The Rocky Moun-

tain Mineral Law Foundation is sponsoring its 14th Annual Oil and Gas Law
Short Course in Breckenridge, Colorado. This course is designed to present the
fundamentals of oil and gas law to lawyers, land men, and paralegals who
have had either no or rudimentary legal or land experience in the oil and gas
industry. The course is intended to provide an understanding of, and practical
training in, important areas of oil and gas law, leasing, and regulation.

The faculty for both courses is composed of leading law professors and oil
and gas practitioners who will present the course materials through lectures,
drafting exercises, and workshops.
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Fourth District Court Drug Prevention Program

The stories are numerous about people
whose lives are destroyed by ilegal drug
use. For many of these people their drug
use began in their early teenage years.
Fourth District Court judges have observed
this discouraging pattern on a daily basis
and wanted to do something about it. Thê
felony cases before the Courts support the
statistics which show that drug experimen-
tation among the youth of Utah begins at
an alarngly early age.

A study performed by the Department
of Sociology at Brigham Young University
in 1994 provides some disturbing statistics
regarding drug use among teenagers. This
survey found that 33% of Utah eighth
graders have tried alcohoL. Also, 10.4% of
Utah eighth graders have tried marjuana. 

1

In cooperation with the Deparment of
Adult Probation and Parole and the Utah

By Judge Ray M. Harding, Sr.

County Attorney, the Fourth District Court
Judges started a program which targets the
seventh grade students of Utah. By focusing
on this age group we hope to prevent future
drug use rather than rely on rehabilitation
programs because it is at this age that they
are normally confronted with the choice to
use drugs. At first glance this appears to be a
Juvenile Court problem, but as adult felony
trial judges we feel that to take action now
wil prevent the commssion of future drug
related offenses. Too many of the state's
resources are being used in this area, 75-
80% of the criminal cases are drug/alcohol
offenses or related cases.

In setting up the program, potential pro-
bationer panelists are chosen from convicted
drug abusers who are allowed the opportunity
to share their ruined life experiences with
the students. The probationers are selected

carefully and are not offered any benefits

for their participation other than an oppor-
tunity to pay back society. Efforts are made
to find the sincerest of abusers who truly
acknowledge that they have made mistakes
and wil publicly discuss them. No candidate
is chosen who wants to "justify," "rational-
ize," or "minimize" his or her drug abuse
problem. The drug abusers in the worst of
circumstances tend to make the best panel
members if they do not dilute the truth.

After choosing the probationers with
whom we can work we travel to various
schools around the county sharing their
experiences. We normally meet with 30-60
students at a time. A judge addresses the
students first and introduces the county
attorney who tells the students of the legal
consequences which are entailed in drug
use, thus educating the students about the

adverse legal effects of drug usage. The "real
experts" are then introduced who each pro-
ceed to tell their experiences by responding
to a set of core questions prepared by the

judge. This is done in an effort to control
the information conveyed to the students.

The panel members' experiences differ
according to their individual backgrounds,
but they share the common element of first
using at least one of the "gateway drgs",
alcohol and tobacco. Many of the students
are surprised by how occasional use of
alcohol and other drugs led to a heavy
addiction which in time destroyed the
abuser's life and the people around them.

The law firm of

DART, ADAMON & OONOV AN

with offce at

310 South Main, Suite 1330

Salt Lae City, Uta 84101
(801) 521-6383

Fax (801) 355-2513

is PLEAED TO ANOUNCE TIT

LORI ~ NEON
HA BECOME AN ASSOCIATE OF TH

FIR AS OF JU 10, 1996

SHAON ~ CLA
HA RELOCATED TO HOUSTON, TE

WE WISH HER WELL
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Notice of Imposition
of Trusteeship

Over Law Practice
Please take notice that on July 11, 1996,

the Honorable Leslie A. Lewis, Presiding
Judge, Third District Court, granted the
Offce of Attorney Discipline's request for
entry of an order pursuant to Rule 27,

Rules of Lawyer Discipline and Disability,
imposing a trusteeship over the law prac-
tice of Lewis R. Hansen, Esq., based on
Mr. Hansen's disappearance and abandon-

ment of his law practice.
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Bankruptcy Appellate Panel of
The Tenth Circuit

The Judicial Council of the Tenth Cir-
cuit Court of Appeals has established the
United States Bankruptcy Appellate Panel
of the Tenth Circuit for an initial three-year
period ending June 30, 1999. The Bank-
ruptcy Appellate Panel wil hear and
determine appeals from decisions of
United States Bankruptcy Courts within
Utah, Wyoming, New Mexico, Kansas and
Oklahoma. All bankrptcy appeals wil be

heard by the Bankruptcy Appellate Panel

unless a party elects to have the appeal
heard in the applicable Distrct Cour.

The Bankruptcy Appellate Panel is
comprised of nine United States Bank-
ruptcy Judges currently serving within the
Tenth Circuit. Beginning July 1, 1996,

three-judge panels wil hear appeals in var-
ious locations to meet the needs of the
parties. The Honorable Glen E. Clark and
the Honorable Judith A. Boulden have
been appointed from the District of Utah.
The Honorable Mark B. McFeeley from
the District of New Mexico has been

appointed as chief judge. Other United
States Bankruptcy Appellate Panel judges
include: the Honorable Richard Bohanon
and the Honorable Tom Cornish from the
District of Oklahoma; the Honorable Stewar
Rose from the District of New Mexico; and
the Honorable James Pusateri, the Honor-
able John Pearson and the Honorable Julie
Robinson from the District of Kansas.

The office of the United States Bank-
ruptcy Appellate Panel of the Tenth Circuit
is located in the Byron White United States
Courthouse, 1823 Stout Street, Denver, Col-
orado 80257, telephone (303) 844-0544,

facsimile (303) 844-0545. The Clerk of the
Bankruptcy Appellate Panel is Barbara
Schermerhorn.

United States Banuptcy Appellate Panel
of the Tenth Circuit Local Rules have been
promulgated. Interested parties may obtain a
copy of these rules from the Bankruptcy
Court for the District of Utah, 350 South
Main Street, #301, Salt Lake City, Utah.

Ethics Advisory
Opinion Committee

OPINION NO. 96-04
(Approved July 3, 1996)

Issue: Is it unethical for an attorney,

without prior disclosure to other paries to

a telephone conversation, electronically or
mechanically to record communications
with clients, witnesses or other attorneys?

Opinion: Recording conversations to
which an attorney is a party without prior
disclosure to the other paries is not unethcal
when the act, considered within the context
of the circumstances, does not involve dis-
honesty, fraud, deceit or misrepresentation.

OPINION NO. 96-05
(Approved July 3, 1996)

Issue: Maya lawyer chose a law-related
charitable institution other than the Utah
Bar Foundation to be a recipient of trust-
account interest that is generated in such
nominal amounts that it is impractical to
pay them to individual clients?

Opinion: Because the Utah Supreme
Court's approval of the Utah State Bar's'
"interest on lawyers' trust accounts"
(IOLTA) program is specifically limited to
the Bar's original proposal to dedicate

small-interest amounts .to the Utah State
Bar Foundation, a lawyer who remits inter-
est to a different charitable institution
would violate Rule 1.15 of the Utah Rules
of Professional Conduct unless the Court
specifically authorizes another recipient.

First Annual Pro Bono Recognition Dinner
The Utah Supreme Court, the Utah Court of Appeals and the Utah State

Bar are pleased to announce the First Annual Pro Bono Recognition Dinner.
This event was rescheduled from June 4th.

This event wil recognize the many contributions made by pro bono attor-
neys in Utah. The Courts and the Bar recognize the growing need and
importance of pro bono services and are sponsoring this event to demonstrate
appreciation for those providing services.

All members of the Utah State Bar are invited to attend, especially those
involved in or interested in pro bono services. This event provides an excellent
opportunity to meet with members of the judiciary and with Bar leaders and
will prove to be a memorable evening. We hope you can attend!

The Pro Bono Recognition Dinner is set for:
September 10,1996
At the Salt Lake Country Club
5:30 p.m. Social Reception
6:30 p.m. Recognition Comments & Dinner
Cost $25.00 per person

For more information or to register, please contact Toby Brown at the Bar,
297-7027. Please register by 5:00 p.m., September 6,1996.

Law firms please note: You may wish to sponsor a full table at the
event. Program Sponsors wil be recognized as well.

OPINION NO. 96-06
(Approved July 3, 1996)

Issue: What are the ethical obligations if
an attorney undertakes representation of a
client when the attorney is not able to com-
municate directly with the client in a
language clearly understood by the client?

Opinion: An attorney need not have any
personal knowledge of language skills relat-
ing to the language ability of the client. It
is necessary, however, for an attorney to be
able to communicate adequately with the
client. Therefore, consideration should be
given to language impediments that would
materially affect the attorney's ability to
communicate adequately in the specific cir-
cumstances of the client's case. The method
by which this must be done wil depend
upon the circumstances of each situation. i

1 The analysis and general conclusion of this opinon apply as well
to dealing with clients who are speech- or hearing-impaired.
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The Utah State Bar presents

THE RAID
and

The Trial of George Q. Cannon

An Original Play written by Paul Larsen

Directed by Marilyn Holt

SEPTEMBER 19, 1996

KINGSBURY HALL
Starring Richard Scott, Debora Threed y, Tony Larimer,
Norman Plate, Geoff Hansen, Rob Youngberg, and others

With a Special Appearance by

Utah Supreme Court Chief Justice Michael Zimmerman
as Federal Territorial Judge Charles Zane

FOR INFORMATION ON TICKETS, call 524-2753



Vid~táh Cflád ~ar

An Original Play written by Paul Larsen
Directed by Marilyn HolL

PROSECUTOR VARIAN: One man, one woman. That is order I This solled religious principle of yours threatens that order.

That's why there are laws against it. Your peple are bringing this trouble down upon their own heads.

MARTHA TELLE CANNON: How, Mr. Varian? By believing too much in the religious rights given us?1

PROSECUTOR VARIAN: This is not true religion, but lust going under that name.

MARTHA TELLE CANNON: Wil the government now enter the be chamber to regulate feelings between husband and wife?

JUDGE CHARLES ZANE: The government is not on trial.

So goes the dramatic testimony in the trial of George Q. Cannon, an early Mormon church leader being
prosecuted for polygamy in the 1880s. The play is being produced SEPTEMBER 19 as the Lawyers'
Centennial Event, co-sponsored by the Utah State Bar and the Universit of Utah Theatre Department.

"The Raid: The Trial of George Q. Cannon" is an original drama, written at the Bar's request by Utah
wrier Paul Larsen. Although no verbatim transcripts of the real trial exist, research materials were
compiled from several actual polygamy trials, and each character is based on indivduals who did
partcipate in this excitng period of Utah legal history.

"The Bar was interested in creating a forum for discussion of the important issues surrounding religious
freedom and religious tolerance," notes Lisa-Michele Church, who helped research the play. "Using the
polygamy trials of the 1880s, we discovered many of the same struggles wih freedom of conscience that
are still controversial today."

Church notes that current events such as the Montana Freemen standoff have pointed up the constant
tension between indivdual rights and governmental responsibiites. "It is interesting to explore the early
Utah legal history and find the same arguments being made," she said. "It is also a very poignant human
drama wihout easy answers."

The play features some well-known Utah lawyers in key roles: U. Of U. Law Professor Debora Threedy
plays Martha, the polygamist wife compelled to testify against her husband; BYU Law Professor Richard
Wilkins portrays LDS Church Defense Attorney Franklin S. Richards; local lawyers Ron Yengich, Norman
Plate, Rob Youngberg also have key roles in the drama. One ofthe highlights of the production will be a
special appearance by Utah Supreme Court Chief Justice Michael Zimmerman as Federal Terriorial
Judge Charles Zane.

Playwright Paul Larsen notes that the material was carefully balanced to avoid a perception of bias. "The
play defies categorization," says Larsen. "It is neither a vindication of the Mormons nor the government."

The play Is being directed by Marilyn Holt of the U. Of U. Theatre Department and will be presented at
Kingsbury Hall, wih a reception following at the Art Barn. Tickets are available by contacting the Bar, or
Lisa-Michele Church, 524-2753.
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On July 7, 1995, at 9:54 p.m., Jack-son Orassli Andersen was born.
As you might imagine, the birth of our first
child opened my eyes to all kinds of things
I hadn't really noticed before. For example,
before last July, babies were "babies", a
group whose members were more the same
than different. Not being that personally
involved with many babies I didn't have
much need to differentiate one from another.

At about 2:00 a.m. on July 8, the differ-
ences started to become apparent. I took
Jackson to the hospital nursery. There I
saw the seven other babies that had been
born that day. None of them looked like
Jackson and none of them looked like each
other. Some had a little hair, some had lots,
and others had none. Some were fair, some
olive and others dark. Some had puffy fea-
tures and round faces, others had distinct
features and thin faces. While I didn't get
the chance to see it, I'm sure they would
all have different personalities, different
childhoods, different lives. These were not
just "babies" but unique individuals who
happened to be newly born.

Most people I hear talk about lawyers
see us as I used to see babies. That is, they
see "lawyers" as an undifferentiated group
of people who are more the same than dif-
ferent and feel no great need to

Babies and Lawyers
By Daniel Andersen

differentiate one from another. Lawyer jokes
generally aren't broken down into categories
of litigator jokes, transactional counsel
jokes, in-house counsel jokes, etc. Because I
don't practice criminal law I disappointed

friends and acquaintances during the O.J.
Simpson trial when I couldn't provide any
great insight into Marcia Clark's strategy or
Johnnie Cochran's cross examinations~ After
all, I was a lawyer wasn't I?

Even as lawyers we sometimes tend to
see ourselves as all the same, or at least sim-
ilar, and there are some good reasons why.
Those of us who practice law have received
similar training and have been schooled in
the history of common law, the drafting and
interpretation of statutory law, and suppos-
edly understand the process of "legal
reasoning". We're supposed to all think
alike, or at least reason alike, in a way that is
different than the rest of the world.

The role of a lawyer as an advocate adds
to the perception. We're schooled to recog-
nize the strengths and weaknesses of both
sides of a proposition and defend both sides
equally as welL. On the news the other night
I heard a lawyer tell a reporter that lawyers
don't have the luxury of representing only

those people the lawyer likes, agrees with, or
even believes. As advocates we don't take or
argue our cases according to our own per-

II

sonal preferences, but in the best interest of
our clients within the bounds of the law.

Lawyers are expected to leave a good pçir-
tion of their personalities at the door of
their office, including what makes up most
of their individual world view.

The law firm setting can also add to the
perception that lawyers, especially newer
associates, are supposed to be like other
lawyers, specifically the partner they hap-
pen to be working for at the time.
Associates usually receive work from part-
ners who have been practicing for a longer
period of time and undoubtedly know more
than a new associate about the practice of
law and how to accomplish the desired
end. This "apprenticeship" period can be
invaluable for a new attorney. But some-
times the learning process is not simply the
associate receiving valuable training and
knowledge from a more experienced attor-
ney, but a process by which a new attorney
is molded, sometimes intentionally and
sometimes not, into something resembling
the other members of the firm and not the
individual who entered the firm.

As a young attorney I displayed some of
the zeal that recently admitted members of
the bar have a tendency to show. I was

working on a case with a partner and in
doing a substantial amount of hands on
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work became quite familiar with the issues How was he able to do it? How was he able lar stamp that belongs only to us.
and relevant law. While discussing how to to be so influential and charismatic? The In attempting to succeed in this profes-
prepare our summary judgment motion it answer, according to Mr. Spence, is simply sian, or just to keep or get a job, young
became apparent that the partner and I had that he was being himself. He wasn't trying lawyers face tremendous pressure to adopt
different ideas about how to argue a partic- to play a role or fit a mold of what a trial the attitudes, style, and values of others.
ular point. We all know that if an associate attorney or lecturer is supposed to be. He was We may decide to practice in an area that
and a partner disagree about a particular simply speaking his mind, after searching we dislike because of perceived prestige or
point, the partner's point of view wil pre- for and finding those things about which he, money. We may adopt the law firm equiva-
vaiL. However, feeling that I had a valid as an individual, is passionate. As I walked lent of a "corporate culture" even though
point to make, a point that I didn't think with him to his car after the speech I told him that particular culture is at odds with our
the parner had. fully considered, I pressed how impressed I was with how he was able to world view. We may succumb to the per-
on, full of naive confidence that all the toil capture the audience, especially that audience. sonality of a powerful attorney in our firm,
of law school and the bar exam at least He stopped, looked at me, and asked "Do becoming either a cog in a wheel with no
entitled me to express my opinion on a you think you could do what I did in there?" mind of our own, or a resentful underling
legal issue and have it considered by a col- Being taken completely by surprise I that doesn't benefit the firm, the client, or
league. Did I press too hard? Maybe. Was mumbled something about "learning how" ourselves. We may do some combination
my opinion misguided? Perhaps. But it or "developing technique". of all of the above. At certain points in our
was communicated to me in no uncertain "It's not about learning technique" he careers we may not have much of a choice.
terms that my opinion really wasn't that said, "it's about learning 'who you are and But if we stop trying to put our unique

important, that I was there to ease the bur- what you care about. And by the way, you "soul-print" on the work that we do as
den of the partner, and that my role was to could do what I did in there." lawyers we become "lawyers", an undiffer-
basically write down the arguments as In his book, How to Argue and Win Every entiated group of people who are more the
given to me, period. For good measure I Time, Mr. Spence discusses how all "win- same than different, rather than a group of
was indirectly reminded that there were ning" arguments must emanate from the individuals who happen to practice law.
dozens of recent graduates who would love speaker's own authority, her own uniqueness. Which group, "lawyers" or individuals
to have my job and who would perform on We have become focused not on who practice law, do you think better
the partner's terms, without question. how to identify our own uniqueness, serves the community and fulfils them-
There was simply no room for personal but on how to mimic the mark and selves? As young lawyers, with the biggest
expression, even within the offce. style of others. We have been told that part of our careers ahead, which group do

Over the past few years I have had other if we can look like others, act like oth- we want to be in?
young lawyers tell me of similar situations ers, indeed, argue like others argue,

and experiencing similar feelings. Maybe perhaps then we can become success-
continued from p g 34it's all part of "paying your dues" in this ful. Be like John Wayne or the vilage

profession. The danger is that by the time priest. Be like Elvis or Lincoln or These panel members create a live picture
you're finished paying your dues you're no Jesus or Michael Jordan. At least wear of the final results of drug use. The students
longer the person you were before, bring- his shoes. At least eat his cereaL. We are left feeling a new awareness about
ing all of your unique talents and insights are taught to strive for sameness and drugs which is exemplified by the silence
to the practice of law, but an incomplete work hard at imitation. But do we not in the room. The kids really are listening.
copy of someone else's ideal, perfunctorily admit that the value of a diamond is This program works as evidenced by the
playing a role scripted entirely by someone derived from the fact that each gem is success we have had with the responsive
else for someone else. distinguishable from all others? . . . By students and the requests which we have

Last year Gerry Spence spoke at our seeking to become like (others), do we received to perform the program in the
Young Lawyers Division Law Day lun- not cast aside that which makes us local schools. By targeting the younger stu-
cheon. Regardless of whether one agrees valuable beyond all comprehension? dents who hopefully have not been

with Mr. Spence ideologically, he is a pow- .. . confronted with "the choice", we hope to
erful speaker, writer and trial attorney. For I argue that when my argument educate them from one of the best sources,
almost an hour he kept a room full of hun- begins with me, when it emanates that of an addicted abuser, to dispel any

dreds of attorneys mesmerized. I had the from my authority, it wil be unique rumors or misconceptions which the kids
opportunity of sitting at the front table and among all arguments. Do we not each are subject to at this point in their life. Pre-
watching the reaction of those in atten- possess fingerprints that can easily be vention wil always be a better solution
dance. Although lunch was being served distinguished from all fingerprints that than rehabilitation and this program repre-
during Mr. Spence's speech, the sound of a ever existed? I speak of the fingerprint sents that theme. The judges of the Fourth
clinkng glass or a fork against a plate was of personhood. That print, as well, is District Court would encourage this pro-
rare. Mr. Spence was able to capture and distinguishable from all others in the gram to be set up throughout Utah in a
hold the attention of 400 hundred attorneys history of the world. The key to the combined effort to display the effects of
and make us critically review our role as winning argument is to understand that, drug use for what they really are.
attorneys and our personal commtment to and believe it. The great quest is to find IStephen J. Bahr, Drug Use Among Utah Students, 1994 13
the practice of law. the individual "soul-print," the singu- (1995).
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After 10 years as a nurse and nearlytwo years as Director of Risk

Management at the University Hospital,
Lynda Faldmo thought she'd seen it alL.

But here was something new: A young
woman in labor claiming the right to keep her
unborn child and an attorney who insisted
-the woman had relinquished custody to him.

"We had the situation of one person (the
attorney) with guardianship of the child
inside her, and yet she had custody

because, under the adoption statute, she
can't relinquish her child for 24 hours after
birth," Faldmo said.

To further complicate matters, it turned
out that the unborn child had béen diag-
nosed with hypoplastic left ventricle, a
serious heart defect that is invarably fatal
without a transplant or series of operative
procedures. The attorney/guardian wanted
the heart transplant, and yet had no finan-
cial obligation to pay the $100,000 it
would cost. The mother simply wanted to
do what many parents do: Take the child
home and care for it until it died.

Who should decide?
"Finally, we set up a telephone confer-

ence with the judge who granted
guardianship to get some guidance on what
we needed to do. He ruled that, until a full
hearing could be held, the attorney could
make the decisions" for the child.

Ultimately, Faldmo lost track of the
mother and child after they moved to a dif-
ferent hospitaL.

That kind of conundrum may seem
overwhelming to many people. But it's all
in a day's work for Faldmo. As the hospi-
tal's risk manager, she is on the front-lines
whenever issues arise that could subject the
hospital or its staff to any legal liability.
She's on-call 24-hours a day, and ordinar-
ily expects her phone to ring at some point
during any given evening. (She was paged
twice in course of the one-hour interview

for this article.)
"My biggest title is problem-solver," she

said. "I sometimes don't feel like I'm a real
lawyer. But I truly have an interesting job."

It was five years ago when Faldmo left
behind her job as the nurse-manager of the
Intermountain Bum Center at the Univer-

Young Lawyer Profile
Lynda Faldmo

By Brett J. DePorto

sity Hospital to pursue her career in law. She
enrolled at the University of Utah College of
Law in the Fall of 1991 and graduated in the
spring of 1994. Her studies were accented
by practical stints working at Third District
Court, with Utah Legal Services and the
Public Defender's Offce.

But it was her internship working with
the Lakeview Hospital Risk Manager that
led her to begin exploring this alternative for
combining her nursing and law degrees. She
began working as director of risk manage-
ment in September 1994. And while she
finds it "unsettling," at the tender age of 47,
to owe $39,000 in student loans, she has no
regrets about her decision to pursue a career
in law.

"It was the most liberating experience -
both figuratively and literally. Science is
black and white. But law school liberalized
me. I learned to see both sides of an issue. I
can't put a price on that."

Faldmo is uniquely suited to the position.
Her background in nursing gives her an inti-
mate understanding of medicine as well as
an invaluable familiarity with the day-to-day
tribulations and triumphs of the health care
profession. In fact, Faldmo is part of a grow-
ing trend in American hospitals toward
hiring risk managers with combined RN and
JD degrees.

"The docs love it because I'm a nurse,"
she said. "I talk their language."

Clearly, she loves her work. And it's also
clear why. When most second-year associ-

ates are spending their days poring over
arcane cases or impenetrable contracts,
Faldmo daily deals with issues that have a
direct and tangible effect on health care
providers and patients alike.

"With backgrounds in law and nursing,
I can identify risks and do some proactive
things. And I am also responsible for look-
ing after patient's rights."

Faldmo is also learning that the tendency
of society to regard every problem as a
legal problem is equally tre at the hospitaL.

For example, she recalls being summoned
by a doctor who was treating a comatose
patient whose family wanted to withdraw life
support. But it wasn't clear that the patient's
injuries were permanent and, in fact, was
not being kept alive by artificial means.

"I asked the doctor: What are you going
to withdraw?" she recalls. "You're looking
for a legal answer to a moral or ethical
dilemma. But there's not one."

Faldmo also sees her job in part as edu-
cating the 500 attending physicians, as

well as the nurses and other personnel on

legal standards concerning negligence,
informed consent and reporting require-
ments. Through formal seminars and

informal consultations, Faldmo tries to
teach hospital personnel how to do their
jobs honestly and professionally without
giving aid and comfort to the first personal
injury lawyer who wanders along.

"Charting," the recording of a patient's
medical status, is a good example of the
ways medical personnel must show cau-
tion. Faldmo said she stresses the need to
be objective when charting a patient's med-
ical history. For example, doctors and
nurses will sometimes characterize an
above-average heart beat of 60-80 beats a

minute as "tachycardia," even though
tachycardia is defined as a heartbeat of 120
or more. Faldmo's advice: Stick to the
numbers. She also cautions against using
subjective terms such as "manipulative" to
describe a patient's family members.

"I don't think health care providers real-
ize that the first request from an attorney
wil be the medical reports and that they

wil be read by the judge and by the jury"

in the event of a lawsuit, Faldmo said.
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Mediation is the ability to listen, comprehend
and translate complex legal concepts and a

convoluted factual scenario in the framework
of a highly charged settlement negotiation.

Many people may comprehend,

some wil listen.

ll~_
but very few can translate.

It is from among those few people that
the AA Center for Mediation selects and
trains its high-caliber panel of mediators.

For a complete list of our panel, please contact
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LEGAL AID SOCIETY
OF SALT LAIff

APPOINTS A NEW
DIRECTOR OF

DEVELOPMENT
AND FINANCE

Legal Aid Society of Salt Lake

appointed Kimberly Garvin ad the new
Director of Development and Finance.
Garvin comes to Legal Aid with four
years of previous fundraising experience.

Garvin is also an active volunteer in the
comiTIunity. She currently acts as an advi-
sory board member for Best Buddies of
Utah and volunteers for a number of
other organizations. "Ms. Garvin is going
to be a valuable asset to our organiza-

tion." says Legal Aid Society of Salt Lake
Director, Stewart Raphs.

Legal Aid Society of Salt Lake is a
non-profit organization that provides no
cost legal counsel for adults and children
who are victims of domestic violence.
Legal Aid helps to obtain protective
orders from the court, regardless of
income. Legal Aid Society also assists
individuals with domestic relations prob-
lems ranging from divorce, to guardían-

ship and also child support. Legal Aid
generated an estimated $4,000,000 in
new child support awards last year.
Without the support orders, the family is
often dependent on the welfare system.

For more information on the Legal

Aid Society of Salt Lake,call 578- 1204.
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Utah Juvenile Justice System Isn't Broken

Uncle Merrill was really my greatuncle, a true cowboy from another
time. He never graduated from high school,
but he was wise and insightfuL. By the time
I was 14 Uncle Merril was already an old
timer (that's someone who has had a lot of
interesting experiences, some of them
true). He had long since smoked his lungs
away and couldn't do much but boss. He
said I wasn't old enough to think yet, but I
could ride, and follow orders. So we'd go
down on the San Rafael together, partly to
punch cows, mostly to train me. He was
for me what Merlin was for Arthur. I asked
him life's important questions, like - why
should I stay in school? "Life is like check-
ers. When you reach the top, you can move
wherever you want." Or, when do you take
a stand and when do you let it go? "Sayin'
what you please only when it pleases
somebody ain't sayin what you please."
Uncle Merril has been gone since 1971,

but sometimes I imagine he's stil here
when I need to talk. If he were here, it
would go something like this:

People need to know the Utah Juvenile
Justice System isn't broken. 30,000 youth
come into Utah Juvenile Courts every year
(l of every 3 youth in the state by the time

they're 18), and 50% never come back a
second time. Another 35% don't come

By Judge Scott N. Johansen

JUDGE JOHANSEN was born and reared in '
Emery County. He received his A.S. degree
at Snow College in 1970, his B.A. in Political
Science at BYU in 1974, and his J.D. at J.
Reuben Clark Law School in 1977. He was
admitted to the Utah Bar in 1977.

He began his law practice at Frandsen,
Keller and Jensen in Price in 1977 and
served as Emery County Attorney from 1979
until 1992, when he took the bench in the 7th
District Juvenile Court in Carbon, Emery,
Grand, and San Juan Counties. He is
presently serving as Chair of the Board of
Juvenile Judges.

He is married to the former Laurel Sit-
terud of Orangevile, and has five children.

back after 3 or 4 times. An 85% success
ratio is really pretty impressive. The Court
collects $1.1 milion restitution for crime
victims, $1.6 milion in fines, and 48,000
community service hours each year. We
should be very careful trying to fix some-
thing that works. Fine tuning is always in
order, but major overhaul may be a mistake.

"If ya done it, it ain't braggin"', Uncle
Merril would say. "From what I read in the
paper about Juvenile Court I'd a thought
things wuz much worse. Some folks just
throw too much dust."

Of course there are some serious prob-

lems. 36% of all arrests in Utah are of
juveniles. Criminals are getting younger
and more violent. Worse, less than 2% of
our youth commit 60% of felonies commit-
ted by youth. That is astounding! A very
small number (a few hundred) are commit-
ting most of the serious crime. The public
is frightened. It has been said, "The first
obligation of government is to provide for
the security of its people." Our people
don't perceive themselves to be secure.

"If you find yer self in a hole, the first
thing to do is stop diggin'," Uncle Merril
would say. "What should we do different?"

Concentrating on rehabilitation of youth
is sound policy. That's what gives the front
end of the Juvenile Justice System an 85%
success rate. Turning a young, light-weight
offender away from crime is smàrt, and
comparatively inexpensive. But for that 2%
who are committing 60% of juvenile
felonies, it's time to think about public
safety. This back end of the system is the
only part that's broken. Swifter, more
consistent, and harsher penalties are
urgently needed.

"When the horse dies, get off."
For starters we only have 110 secure

beds for those who need to be locked up.
When you pour 30,000 youth per year into
a system which can only incarcerate 110,
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the effectiveness of the whole system is
diminished. Worse, our secure facilities
cost $158 per day, and they have a 90%
failure rate. That is these youth move on to
the adult criminal justice system, continu-
ing the victimization of our citizens. Youth
have an average of 26 criminal incidents
before they're locked up.

"90% failure rate don't make a fellar
real proud. Even a blind pig wil find an
acorn once in a while. Ya know, good judg-
ment comes from experience, and a lot of
that comes from bad judgment. Sounds
like it's time we quit spittin' on the handle
an' got to work."

We need to face the fact that we need
more secure beds. And either they can be a
lot cheaper, or a lot more successful at
deterring recidivism. Any bureaucrat wil
tell you he can solve a problem by throw-
ing more money at it. Whatever costs
$158.00 per day isn't working. We do need
more resources, but let's stop wasting what
we already have. Let's work these kids,
force feed them a useful trade, and make
secure care so uncomfortable that they
don't want to come back. Perhaps some wil
even decide crime isn't worth the price.

"Somebody's got nothin' under his hat
but hair. That's what lockup is supposed to
be fer. Tryin' to coax or counsel these few
back end kids straight is about as useful as
settn' a milk pail under a bulL. These

heavy-weight criminals have had a belly
full of rehabilitation. That ole dog don't
hunt no more."

We also need to intervene with these
youth earlier. The new sentencing guidelines
call for formal probation upon a youth's
first felony or 3rd misdemeanor. It escapes
me why anyone would oppose that earlier
intervention. Probation only costs $11.00
per day and has a 75% success rate. Why
wait until the 26th offense and then spend
$158.00 per day in a program with a 10%
success rate? The most effective use of tax
dollars is early intensive probation. Yet juve-
nile judges have been subjected to intense
pressure not to implement the guidelines.

"Well ya' can't keep trouble from vis-
itin' but ya' don't need to offer it a chair.
Fixin' these kids after 26 offenses'is like

tryin' to scratch yer ear with yer elbow. If
ya' have a hil to climb, waitin' won't make
it any smaller."

It's worth noting that under current law,
a judge cannot commit a youth to detention
as a sentence for commission of a crime.

The judge can only request that Youth Cor-
rections keep the youth locked up. He goes
home if Youth Corrections says so.

Judges can't incarcerate youth who vio-
late court orders either. It works like ths. A
judge may order a youth to pay restitution to
a victim as punishment for a crime. Suppose
the youth refuses to pay. The judge can hold
him in contempt. But the only penalty for
contempt is a fine, or a request that Youth
Corrections consider detention for a maxi-
mum of 7 days. What if he refuses to pay his
fine too? Hold him in contempt again?

A judge can commt a youth to long-term
secure care. (Detention equates to jail and
secure care equates to prison in the adult
system.) But the judge has no authority to
insure that the youth wil remain long term.
(The average is 8.3 months.) During the last
3 legislative sessions the Juvenile Court has
recommended that the Legislature give the
court authority to lock youth up in detention,
enhance penalties for contempt, and autho-
rize judges to lock up the very worst
criminals for a specific period. Winston
Churchil said "Give us the tools, and we
wil finish the job." So far these bils have

not passed. The public can't blame the
Court for being too soft if the Legislature
won't authorize the Court to get tough. It is
a fundamental truth that if the executive
has the keys to the back door of lock up,
release decisions to some degree will be
made for budget reasons, at the expense of
public safety, youth accountability, and
rehabilitation.

Utah's Juvenile Justice System isn't
broken, though the back end has a most
disappointing record. Youth Corrections
needs to become a corrections agency, and
modify the philosophies and programs that
aren't working for back end kids. The Leg-
islature needs to infuse the system with
more probation officers and more secure
beds and grant the Courts the authority to
do what the public expects of them. And
we need to support the Courts' efforts to
restore public safety by implementing the
new sentencing guidelines.

"One of these days means none of these
days. You can wash your hands but not
your conscience."

Our future depends on it. I miss you
Uncle Merril.
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UTAH LAW AND JUSTICE CENTER

645 SoUTH 200 EAST · SALT LAKE CITY, UTAH 84111

QUALITY MEETING SPACE
AVAILABLE FOR PROFESSIONAL, CIVIC AND COMMUNITY ORGANIZATIONS

THIS MODERN FACILITY PROVIDES ANY STYLE OF SEATING

ARRANGEMENT AND FEATURES:

REASONABLE RATES

CENTRAL DOWNTOWN LOCATION

AUDIO - VISUAL EQUIPMENT

COMPLETE CATERING

PERSONAL ATIENTION

FREE ADJACENT PARKING

REGISTRATION AREA

DAY OR NIGHT

FOR INFORMATION AND RESERVATIONS, CONTACT:

THE UTAH LAW AND JUSTICE CENTER COORDINATOR (801) 531-9077
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~ Judges' Patent Guide ~
~ ~
~ Now Available to Attorneys ~
~ Washington, D.C., - Patent litigators can refer to the same ~
~ guide to patent law and practice used by the judges hearing patent ~
~

cases. Patent Law and Practicei Second Editioni by Herbert F.
~

~
Schwartz, is now available to attorneys from The Bureau of National

~Affairs, Inc. (BNA). The book was originally published as a mono-

~ graph for federal judges by the Federal Judicial Center. ~
~

The book is particularly valuable to patent attorneys in light of the
~

~
April 1996 U.S. Supreme Court landmark decision in Markman v.

~Westview. The Court held that judges must clarify complex issues of

~ claim construction for juries in patent cases, underscoring attorneys' ~
~

need to anticipate and address judges' concerns in their arguments.
~

~
Patent Law and Practice gives attorneys an insider's look at patent

~litigation, addressing the practical issues judges confront, such as when

~ to stay a patent or bifurcate a patent case. The guide is cited often by ~
~

the bench, including the Justices' decision in Markman v. Westview.
~

~
Using Patent Law and Practice as a guide, attorneys can cite cases

~and sources that are familiar to the bench, direct the judge to a spe-

~ cific page for a key case or explanation, and specifically address ~
~

areas of concern for the bench in anticipation of jury instructions.
~

~
Topics addressed in Patent Law and Practice include proceedings

~in the Patent and Trademark Office, proceedings in the federal courts,

~ patentability, infringement, equitable defenses, remedies, and jury trials. ~
~

An appendix gives sample "plain-English" jury instructions for a
~

~
patent case. An annotated bibliography, table of cases, and index

~also are included.

~ Herbert F. Schwartz is a member and former managing partner of ~
~

Fish & Neave (New York, NY, and Palo Alto, CA), where he has spe-
~

~
cialized in intellectual property litigation for over 30 years. He also

~is an adjunct professor of law at the University of Pennsylvania and

~ serves on the advisory board of BNA's Patent, Trademark, and ~
~

Copyright journal.
~

~
The Federal Judicial Center is the research, education, and plan-

~ning agency of the federal judicial system.

~ BNA is a leading private publisher of news and information prod- ~
~ ucts for professionals' in law and business. In addition to Patent Law

~
~

and Practicei the book division has published Patents and the Federal
~

~
Circuiti Drafting Patent License Agreementsi and Biotechnology and 

~the Federal Circuit.

~
Patent Law and Practicei Second Edition (195 pp. Softcaver/ISBN

~
~

1-57018-055-5/0rder #1055/$75.00 plus tax, shipping, and han-
~dling) may be purchased from BNA Books, P.O. Box 7814, Edison, NJ

~ 08818-7814. Telephone orders: 1-800-960-1220. Fax orders: 1-908- ~
~

417-0482. A free catalog of BNA law books is available by calling 1-
~

~
800-960-1220 or sending an e-mail request on the Internet to

~"books(Qbna.com". BNA's home page, which includes an online cat-

~ alog of BNA books, can be found on the World Wide Web at ~
~

''http://www.bna.com''.
~

ml r§
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ELDER LAW
ATTORNEYS

SUPPORT AM'S
POSITION

ON MEDICAID
FUNDING

Tucson, Arizona - The

National Academy of Elder
Law Attorneys (NAELA) has

announced its support of the
position taken by the
American Medical Associa-
tion (AMA) in regards to
Congress' proposals to cut

funding for Medicaid.

Many of the people seen
by NAELA members are
elderly relying on Medicaid
and whose funds have been
exhausted to pay for long-
term care. Depriving them

of much needed medical

attention would be devastat-
ing; therefore, NAELA
strongly believes that quality
health care should be a
guarantee to that segment of
the population.

NAELA was formed in
1987 to enhance the quality
of legal services available to
older persons in the United
States. Members of NAELA
are attorneys who have
demonstrated experience
and training in working with
older people's legal prob-

lems. NAELA presently has
more than 2,800 members

across the United States.
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UTAH BAR FOUNDATION -

Utah Bar Foundation Recognizes Law Students for
Ethical Standards and Commitment to Public Service

Steven G. Black

Four awards were awarded recently to
University of Utah and Brigham Young
University law students.

The Foundation's two annual Commu-
nity Service Scholarships of $3,000 each
were awarded to Steven G. Black (Brigham
Young University Law School) and Amy
Landerman (University of Utah College
of Law). The scholarship recipients were
selected from a large field of applicants
and selected primarily for their demon-
strated commitment to community service.

Steven G. Black is a 1996 graduate

from the Brigham Young University Law
School where he served as Articles Editor
of the BYU Law Review and received the
J. Reuben Clark merit law scholarship
1993-96. His community service includes
working as an extern in Elder Law at Utah
Legal Services, creating a computer pro-
gram for the Elder Law Program, and
assisting with an article entitled "Estate
Planning Guide for Senior Citizens."

Amy Landerman is a candidate for 1997
graduation from the University of Utah
College of Law where she has participated
in moot court competition, the Natural
Resources Law Forum, Women's Law
Caucus and the Student Bar Association.
Her community service includes working
as an intern at Utah Legal Services. She is
currently working on a study of student pro
bono work, plans to implement an SBA-
run volunteer pro bono program and is

Amy Landerman Scott M. Ellsworth Louis Holland

participated in the Sutherland Inn of Court
II and in the Trial Advocacy Program. He
has worked as a law clerk, marketing ana-
lyst, sales engineer and as a police officer
in the Los( Angeles Police Department.

The Utah Bar Foundation was organized
in 1963 as the charitable arm of the Utah
State Bar. The Foundation receives funds
from IOLTA (interest on lawyer trust
accounts) and from member contributions.
A seven-member Board of Trustees admin-
isters these funds and awards grants to
community agencies and programs which
provide free or low-cost legal aid to the
disadvantaged, legal education to the com-
munity and other law-related services.
Since 1985 the Foundation has awarded a

total of over $1.9 milion.

NOTICE
The 1996 annual accounting of

the Utah Bar Foundation has been
completed by WISAN SMITH
RACKER & PRESCOTT,
Accountants. Copies are available
from the Foundation office at the
Utah Law & Justice Center.

Call 297-7046 to request a copy.
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researching and writing a Comment regard-
ing attorney pro bono work in Utah.

The Utah Bar Foundation also presented
Ethics Awards to Scott M. Ellsworth and
Louis Holland. Each law school annually
selects a graduating senior who embodies
high ethical standards. The Rules of Profes-
sional Conduct adopted by the Utah State
Bar establish ethical standards for Utah
lawyers, but encourage them to strive for
even higher ethical and professional excel-
lence. The students received an engraved
pen and pencil desk set and a cash award of
$250 each.

Scott M. Ellsworth was presented one of

the Ethics Awards by H. James Clegg, Foun-
dation Trustee, at an awards assembly held
at BYU in March. Mr. Ellsworth was a
member of the Law Review staff and a mem-
ber of the Public Interest Law curriculum
task force. He was a finalist in first year
Moot Court competition and earned first
place and outstanding oralist in the Criminal
Law section of the competition. He has
worked as a research assistant, editor, teaching
assistant, law clerk, and Professor of English.

Louis Holland, University of Utah Col-
lege of Law recipient, received his Ethics
Award from Trustee Han. Pamela T. Green-
wood in an informal presentation in Dean
Teitelbaum's office following his final
examinations. Mr. Holland was President of
the Student Bar Association, Articles Editor
on the Journal of Contemporary Law, and
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ALI-ABA SATELLITE SEMINAR:

NEW DEVELOPMENTS IN
THE FEDERAL LAW
OF HABEAS CORPUS

Thursday, September 12,
1996
10:00 a.m. to 2:00 p.m.
Utah Law & Justice Center
$75.00
(To register, please call
1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Date:

Time:
Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
ESTATE PLANNING
PRACTICE UPDATE

Thursday, September 19,
1996
10:00 a.m. to 2:00 p.m.
Utah Law & Justice Center
$160.00
(To register, please call
1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Date:

Time:
Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
DRAFTING CORPORATE
AGREEMENTS - HOW TO

CONVERT ONE DEAL INTO AN
EFFECTIVE CONTRACT

Thursday, September 26,
1996
9:00 a.m. to 4:00 p.m.
Utah Law & Justice Center
$249.00
(To register, please call
1-800-CLE-NEWS)

CLE Credit: 6 HOURS

Date:

Time:
Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
SECURITIES LAW UPDATE

Date: Tuesday, October 1, 1996 &

Thursday, October 10, 1996
10:00 a.m. to 2:00 p.m.
Utah Law & Justice Center
$160.00
(To register, please call
1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Time:
Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
ERISA BASICS, PARTS ONE & TWO
Date: Thursday, October 3, 1996

Time: 10:00 a.m. to 2:00 p.m.
Place: Utah Law & Justice Center

Fee: $295.00 for both
$160.00 for just one session
(To register, please call
1-800-CLE-NEWS)

CLE Credit: 4 HOURS FOR EACH
SESSION

NEGOTIATIONS: REACHING
AGREEMENT ON YOUR TERMS

Date: Friday, October 11, 1996

Time: 9:00 a.m. to 4:30 p.m.
(Registration begins at
8:30 a.m.)

Utah Law & Justice Center
$150.00 before October 4,

,1996; $165.00 after October
4,1996

CLE Credit: -6 HOURS

Place:
Fee:

SECOND ANNUAL NATIVE AMERI-
CAN LAW SYMPOSIUM: ARCHEO-
LOGICAL, RELIGIOUS, AND REPA-

TRIATION IMPLICATION FOR
LAND USE AND OWNERSHIP

Date: Friday, October 25, 1996

Time: 9:00 a.m. to 5:00 p.m.
Place: University of Utah College

of Law
Fee: $100.00 before October 15,

1996; $125.00 after October
15,1996; $100.00 for all
government employees
(includes tribal governments)

CLE Credit: -6 HOURS, INCLUDES
ONE HOUR OF ETHICS

Those attorneys who need to comply with the New 'Lawyer CLE requirements, and who
live outside the Wasatch Front, may satisfy their NLCLE requirements by videotape.
Please contact the CLE Department (801) 531-9095, for further details.

Seminar fees and times are subject to change. Please watch your mail for brochures and
mailngs on these and other upcoming seminars for final information. Questions regarding
any Utah State Bar CLE seminar should be directed to Monica Jergensen, CLE Adminis-
trator, at (801) 531-9095.

~I

TITLE OF PROGRAM

CLE REGISTRATION FORM
FEE

1.

2.

Make all checks payable to the Utah State Bar/CLE Total Due

Name ,Phone

Credit Card Biling Address City, State, ZIP

Exp. DateBar Number American ExpresslMasterCardlVISA

Signature

Please send in your registration with payment to: Utah State Bar, CLE Dept., 645 S. 200 E., S.L.C., Utah 84111. The
Bar and the Continuing Legal Education Department are working with Sections to provide a full complement of live semi-
nars. Please watch for brochure mailings 011 these. .

Registration Policy: Please register in advance as registrations are taken on a space available basis. Those who register
at the door are welcome but cannot always be guaranteed entrance or materials on the seminar day.

Cancellation Policy: Cancellations must be confirmed by letter at least 48 hours prior to the seminar date. Registration
fees. minus a $20 nonrefundable fee, will be returned to those registrants who cancel at least 48 hours prior to the seminar
datc. No refunds will be given for cancellations made after that time.
NOTE: It is the responsibility of each attorney to maintain records of his or her attendance at seminars for purposes of the
2 year CLE reporting period required by the Utah Mandatory CLE Board.

,
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~ CLASSIFIED ADS-
RATES & DEADLINES

Utah Bar Member Rates: 1-50 words -

$20.00/51-100 words - $35.00. Confidential
box is $10.00 extra. Cancellations must be in
writing. For information regarding classified
advertising, please contact (801) 531-9077.

Classifed Advertising Policy: No commer-
cial advertising is allowed in the classified
advertising section of the Journal. For display
advertising rates and information, please call
(80 I) 487-6072. It shall be the policy of the
Utah State Bar that no advertisement should

indicate any preference, limitation, specification
or discrimination based on color, handicap, reli-
gion, sex, national origin or age.

Utah Bar Journal and the Utah State Bar
Association do not assume any responsibility
for an ad, including errors or omissions, beyond
the cost of the ad itself. Claims for error adjust-
ment must be made within a reasonable time
after the ad is published.

CAVEAT - The deadline for classified adver-
tisements is the first day of each month prior to
the month of publication. (Example: May I
deadline for June publication). If advertisements
are received later than the first, they will be
published in the next available issue. In addition,
payment must be received with the advertisement.

BOOKS FOR SALE

AmJur 2d - Current; ALR; ALR 2nd; ALR
3rd - Updates to 1994; ALR 4th - Updates
to 1994; ALR 5th - Updates to 1994; ALR
Fed. - Updates to 1994; United States

Supreme Court Reports, L.Ed 1st & 2nd -
current; USCS - current; Federal Procedure
- current; Federal Procedure FOlms - current
Make an offer. Call Uintah County Attor-
ney (Q (801) 781-5436.

BOOKS WANTED

Utah Reports, Volumes 1 through 78, (or
parts thereof). Please call Roger (Q (801)
277-1989.

POSITIONS AVAILABLE

Salt Lake law firm seeks associate attorney
with 2 to 4 years experience in civil litiga-
tion for career position. Strong credentials
and writing skills required. Inquiries wil
be kept confidentiaL. Please send resume
and writing sample to: Maud Thurman,
Box #23, Utah State Bar, 645 South 200
East, Salt Lake City, UT 841 1 1.

Attorney(s) need for offce and case loan

sharing: Full service. Call (801) 487-9884.

Salt Lake Firm seeking full time Tax Attorney,
LLM prefened but not required. Send a resume
to: Maud Thurman, Box 22, Utah State Bar,
645 South 200 East, Salt Lake City, UT 84111.

Winder & Haslam, P.C., a mid-sized
downtown law firm is seeking an associate
with 2 to 3 years experience. The firm's area
of practice includes business transactions,
litigation, entertainment and sports law. Please
send your resume to Suzy M. Edwards,

Winder & Haslam, P.C., 175 West 200 South,
Suite 4000, Salt Lake City, Utah 84101.

POSITIONS SOUGHT

ATTORNEY: Former Assistant Bar CounseL.
Experienced in attorney discipline matters.
Familiar with the disciplinary proceedings
of the Utah State Bar. Reasonable rates. Call
Nayer H. Honarvar, 39 Exchange Place,
Suite #100, Salt Lake City, UT 8411 1. Call

(801) 589-0206 or (801) 534-0909.

CONTRACT, PART-TIME WORK. Expe-
rience in criminal and civil defense work,
motions, appellate briefs, legal research,
subrogation, etc. Call Dave Harless (Q (801)
571-5361.

CALIFORNIA LAWYER. I am also
admitted in Utah! I wil make appearances
anywhere in California, or help in any other
way I can. $60 per hour + travel expenses.
Contact John Palley (Q (916) 455-6785 or
Palleyj (Q aol.com.

Utah and D.C. license; strong desire to relocate
to Utah; legal experience: 5 years; 30 trials,
numerous motions' hearings; criminal!civil!
tax/bankruptcy litigation; 12 years with IRS,
former Revenue Officer and District Counsel
Attorney; available for immediate interview.
Ted Weckel (Q (202) 393-3123.

BAR COMPLAINTS / OR EXPERT
WITNESS: Wendell K. Smith, Assistant
Bar/Disciplinary Counsel for 5 years, will
assist you with answering and defending Bar
Complaints, or testify as expert wituess in
ethics related disputes.

OFFICE SPACE/SHARING

BEAUTIFUL OFFICE SPACE AVAIL-
ABLE for one attorney to share with four

established attorneys at Brickyard Tower in
Salt Lake City. Covered parking, fully
equipped, low cost. Secretarial and overfow
available. Call Gary (Q (801) 484-3434.

Choice office space: Convenient Ogden
location, ample parking, with secretarial
area, includes receptionist, fax machine,
copier and conference room. Also avail-
able: Telephone lines and co-op
advertising. Call Kelly or Anne (Q (801)
627-1110 or (801) 328-11 10.

Office space for rent with established CPA
firm; share expenses, etc. Call Kim or
Emery (Q (801) 487-4671.

Office space for one lawyer, or lawyer and
associate in restored Heber Grant Mansion,
174 East South Temple. Large space with
large windows, fireplace, hardwood floors,
antique appointments. Furnished confer-
ence room and kitchenette. Modern phones,
equipment; Paralegallreceptionist. Ample
storage. Call Monica, offce of E. Craig Smay,
(Q (801) 539-8515 between 8:30 and 5:00.

PRIME OFFICE SPACE. Layton Barnes
Bank Building. One or two attorney
turnkey operation. Already one attorney on
site. Call (801) 546- 1100. Ask for Erik.

Two offces in law building on Main Street in
Springvile for lease. Windows available ~or
advertising. Share conference room, copier
and receptionist if desired. Contact Delbert
Philips (Q (801) 489-8417 by fax (801)

491 -2095 or E-mail drpatty(Qxmission.com.

Historical Bldg. on Exchange Place, between
3rd and 4th South and State and Main, has
844 sq. ft. offce, includes reception area and
small conference room. Half Block from new
courts complex, great location for attorney
or any court-related services, $750 month.
Parking, kitchen and law library available.
Contact Joanne Brooks (Q (801) 534-0909.

Law Firm at City Center I has office space
for lease with secretarial area. Includes

receptionist, conference room, fax, copier,
library and kitchen. Excellent downtown
location close to state and federal courts.

Please call Mike (Q (801) 521-3773.

SERVICES '
Advanced Practice RN with Prescriptive
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Practice; Spinal Cord Injury/Rehabilitation
nursing specialty; experience with docu-
ment review, testifying and life care plans.
(801) 553-9056.

UTAH VALLEY LEGAL ASSISTANT
JOB BANK: Resumes of legal assistants
for full, part-time, or intern work from our
graduating classes are available upon
request. Contact: Kathryn Bybee, UVSC
Legal Assistant Department, 800 West
1200 South, Orem, UT 840958 or call
(801) 222-8489. Fax (801) 225-1229.

APPRAISALS: CERTIFIED PERSONAL
PROPERTY APPRAISALS / COURT
RECOGNIZED - Estate Work, Fine furni-
ture, Divorce, Antiques. Expert Witness,
National Instructor for the Certified
Appraisers Guild of America. Eighteen
years experience. Immediate service avail-
able. Robert Olson C.A.G.A. (801)
580-0418.

TAX PROFESSORS WANTED: Adjunct
part-time tax instructors, to teach LL.M.
Taxation degree in a N.A.P.N.S.C. accredited

post-graduate educational program in Salt
Lake City. Next part-time two year program
begins Sept., 1996. LL.M. Taxation degree
(or M.S. Tax degree or M. Acct. Degree) and
a strong tax background is preferred. Classes
are held in the evening one night per week, 6
to 10 P.M., with flexibility for the instruc-
tor's schedule. Washington School of Law,
Washington Institute for Graduate Studies.
Contact Dean Joslin, TeL. (801) 943-2440 or
Fax resume to (801) 944-8586.

SEXUAL ABUSE I DEFENSE: Child
statements are often manipulated. Current
research supports STATEMENT ANALYSIS
not child credibility. Scientific/Objective B.

Giffen, M.Sc. Evidence specialist / Expert
Witness. American College Forensic Exam-
iners, 1270 East Sherman Avenue, Ste. 1,
Salt Lake City, Utah 84105. (801) 485-4011.

27.0 HOURS CLE CREDIT (INCLUDING
3.0 HOURS ETHICS). "CHANGE: CAN
YOU SURVIVE? . . . preparing attorneys to
thrive into the next milennium." Unique,
highly interactive workshop including: Cop-
ing with changes II legal/business

environments; building relationship with
clients, colleagues and judges; mediation;
negotiation; leadership; interpersonal com-
munication skills; professional ethics;
stress management . . . and much more!
October 14-16, Doubletree Hotel, Salt
Lake City. Other dates/locations also
available. For more information and imme-
diate registration. Call Millennium
Associates toll free (g (888) 605-5000.

18.0 HOURS CLE CREDIT (including
3.0 hours ethics*). "BEYOND THE
ADVERSARIAL . . . dispute resolution
for the next inlleniuum." Unique, higWy

interactive workshop including: state of the
art mediation/negotiation techniques;
proven methods to facilitate WIN/WIN
solutions; interpersonal communication
skils, relationship-building with clients,
colleagues and judges. . . and much more!
October 17-18, Doubletree Hotel, Salt
Lake City. Other dates/locations also
available. For more information and imme-
diate registration, call Milennium
Associates toll free (g (888) 605-5000.

*Utah CLE board approval pending.

WHEN YOU NEED
THE BEST MEDICAL EXPERT EVALUATION

and TESTIMONY AVAILABLE...

YOU NEED
DR. STEVEN E. LERNER & ASSOCIATES.

Within 90 minutes of your conversation with
Dr. Steven Lerner we will fax to you the specialist's
curriculum vitae and retainer agreement for review.
Credible Experts - All of our physicians are
board-certified medical school faculty members
or caliber.

Objective Case Evaluations - Our specialists will
provide timely, honest and objective case evaluation.
Following telephone consultation if requested the specialist
will prepare a written report and be available for testimony.

Since 1975 our MO's, DDS's, OPM's, OO's, PharmO's, PhD's,

RN's and RPT's have provided services to legal professionals.

Call now for a Free Consultation. Specialist Curriculum Vitae and Fee Schedule Based on an Hourly Rate.

DR. STEVEN E. LERNER & ASSOCIATES . 1-800-952-7563
Visit our web site at http://www.drlerner.com
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CERTIFICATE OF COMPLIANCE
ForYears 19_ and 19_

Name:

Utah State Board of
Continuing Legal Education
Utah Law and Justice Center

645 South 200 East
Salt Lake City, Utah 84111-3834

Telephone (801) 531-9077 FAX (801) 531-0660

Utah State Bar Number:

Address: Telephone Number:

1.
Provider/Sponsor

Program Title

Date of Activity CLEHours Type of Activity 
* * 

2.
Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity 
* * 

CLE Hours Type of Activity 
* *

CLE Hours Type of Activity 
* *

CLE Hours Type of Activity 
* *

CLEHours Type of Activity 
* *

IF YOU HAVE MORE PROGRAM ENTRIES, COPY THIS FORM AND ATTACH AN EXTRA PAGE



**EXPLANATION OF TYPE OF ACTIVITY

A. Audio/Video Tapes. No more than one half of the credit hour requirement may be obtained
through study with audio and video tapes. See Regulation 4(d)-101(a).

B. Writing and Publishing an Article. Three credit hours are allowed for each 3,000 words in a
Board approved article published in a legal periodicaL. An application for accreditation of the article must
be submitted at least sixty days,prior to reporting the activity for credit. No more than one-half of the
credit hour requirement may be obtained through the writing and publication of an article or articles. See
Regulation 4(d)-101(b).

C. Lecturing. Lecturers in an accredited continuing legal education program and part-time teach-
ers who are practitioners in an ABA approved law school may receive three hours of credit for each hour
spent in lecturing or teaching. No more than one-half of the credit hour requirement may be obtained
through lecturing and part-time teaching. No lecturing or teaching credit is available for participation in a
panel discussion. See Regulation 4( d)-l0 1 (c).

D. CLE Program. There is no restriction on the percentage of the credit hour requirement which
may be obtained through attendance at an accredited legal education program. However, a minimum of
one-third of the credit hour requirement must be obtained through attendance at live continuing legal
education programs.

THE ABOVE is ONLY A SUMMARY. FOR A FULL EXPLANATION SEE REGULATION 4(d)-101
OF THE RULES GOVERNING MANDATORY CONTINUING LEGAL EDUCATION FOR THE
STATE OF UTAH.

Regulation 8-101 - Each attorney required to file a statement of compliance pursuant to these
regulations shall pay a filing fee of $5.00 at the time of filing the statement with the Board.

I hereby certify that the information contained herein is complete and accurate. I
further certify that I am familiar with the Rules and Regulations governing Mandatory
Continuing Legal Education for the State of Utah including Regulations 5-103(1).

DATE: SIGNATURE:

Regulation 5-103(1) - Each attorney shall keep and maintain proof to substantiate the claims made on
any statement of compliance filed with the board. The proof may contain, but is not limited to, certificates
of completion or attendance from sponsors, certificates from course leaders or materials claimed to provide
credit. This proof shall be retained by the attorney for a period of four years from the end of the period
of which the statement of compliance is filed, and shall be submitted to the board upon written request.
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We provide the information,

YOU choose the format!

Print -

Utah Code
Annotated

.. ..

CD-ROM-
Michie'sTlI

Utah Law on Discii

Get al the Uta primar law you need,

in the format that delivers the best results for you!

Utah Code Annotated

. Authoritative statutoiy text

· Complete annotations to all
cases applying or construing
the statutes

· Logically organized,

comprehensive index
- replaced annually

· Fully annotated updates within

90 days of receipt of all revisions
from the legislature

· Includes separate softbound

rules volume, fully annotated

and
.. ..

Miche's Uta La on Disc

A rople library of stte law featuring th

sp and ropreheve of CD-ROM!

· Utah Code Annotated

· Utah Court Rules Annotated

· Utah Supreme Court Decisions
since Januaiy 1945

· Utah Court of Appeals Decisions
since April 1987

· Selected federal court decisions since 1865

· Utah Administrative Code
. Opinions of the Attorney General

· Utah Executive Documents
· Utah Tax Commission Decisions
· Utah Session Laws

If you're serious about finding the best

electonic research system for your firm,

you'll want Michie's Uta Law on Disc:

· Powered by the industiy-standard
FOLIOTlI search engine

· Quarterly CD updates

· Direct lig beteen referenced materals

. Optional Online ConnectionTlI to the

LEXISIí seNice generates electronic

advance sheets for a fixed monthly fee

· Complimentaiy training, unlimited
toll-free support

. Tiy it free for 30 days - guaranteed no
obligation

~-'~MICHIE"
AMERICA'S CODE PUBLISHER

To orde or find out nw about Uii Code Annotate or Micie's Uii Iiw on Di, call yor Mj¡hie Sale Retative Wenll Wagstaff wll-f-e at 800/772-9151,
or viit us on tJ World Wid Wib at htt://wwmiciero Plee use code MH8 whe ordeng.

C!1996, Michie, a division of Reed Elsevier Inc.
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LEXISQY - NEXISú9

For Small Law Firms

LEXIS(R MVP is now LEXIS-NEXIS ADVANTAGE For Small Law Firms-

with more features, more flexibility and more affordability for solo practitioners

and small law firms on a budget. Consider the ADVANTAGE:

· LOW, FLAT MONTHLY RATES ... · COMPREHENSIVE... state and specialty
affordable, predictable pricing, for as little libraries, statutes, administrative materials,

as $ i i 0 per month:f. law reviews and more.

· UNLIMITED ACCESS... search as much · FLEXIBLE CHOICES... select any
as you want and as often as you need - at combination of Flat-Rate libraries to meet

home or in the office. the individual information needs of every

attorney in your firm.

· CURRNT ... case law always up-to-date.

· ONLINE EXPERTISE ... allows you to
compete with even the largest firms.

· THE LEXSEE~/LEXSTAT~ FEATURES ...
an easy and convenient way to retrieve
individual cases or statute sections from
virtually any jurisdiction simply by using
the citation.

Give yourself the ADVANTAGE you need to compete - and win!

For more information, call

LEXIS". NEXIS"

ADVANTAGE
FOR SMALL LAW FIRMS1-800-356-6548 Uta8tateBa

." LEXIS'.NEXIS'
B."m"mbcrof'hoR""I~¡"',i"fpkgroup

* All pricing includes applicable subscription fcc. Prices in California) Michigan, New Jersey, New York and Ohio begin at $150 per month. Price quoted is for one attorney.
Additional charge applies for each attorney in the firm. Note: state and local ta.xes not included. Some restrictions apply. Prices subject to change. LEXIS, NEXIS, LEXSEE and

LEXSTAT are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMTION ARRAY logo is a trademark of Reed Elsevier Properties Inc., used
under license. 191996 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved.
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