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Habeas Corpus Practice in Utah —
A Franz Kafka Mind Boggler?

Do you know how many petitions
for writs of habeas corpus are
filed each year in Utah’s state courts? Do
you know how many petitions are filed by
pro se litigants? Do you know how many
petitioners are represented by appointed
counsel and how many of these appointed
counsel are paid for their services?

As a civil litigator my entire profes-
sional life, these questions had never
crossed my mind for even a nanosecond
— until Ron Yengich cornered me one
day to bend my ear on the subject. What I
learned from Ron and my subsequent
investigation into the matter is the opera-
tion of the state habeas system leaves
much to be desired. I found a system
which is inflexible, inefficient, expensive,
wasteful, dominated by the pro se petitioner
and pleases virtually no one involved.

PRO SE OR PRO BONO

According to the State Court Adminis-
trator’s Office, there were over 250
petitions for writs of habeas corpus filed
last year with the state’s trial and appellate
courts. Approximately 60% of these peti-
tions were pro se filings. Of the petitioners
who were represented by counsel, the

By Randy L. Dryer

overwhelming majority were court
appointed. Utah’s statutory indigent defense
scheme, unlike the federal counterpart, does
not compensate appointed counsel in “dis-
cretionary writ proceedings,” such as
habeas corpus petitions. The “chosen few”
who are blessed with a call to serve from a
judge are not only “asked” to donate their
time, but are asked to absorb any out-of-
pocket costs associated with the
representation. And while pro bono service
is laudatory, it hardly offers a reliable sys-
tem for representing the incarcerated
indigent, particularly one on death row. Of
the 10 persons presently on death row in
Utah, none has appointed compensated
counsel. I fully realize that most habeas
petitions are without merit and are nothing
more than a rehash of the original claims
which have been rejected at the trial and
appellate levels. Still, meritorious petitions
do exist and our system of justice is tilted in
favor of innocence. Unfortunately, our sys-
tem not only fails to expeditiously ferret out
the unmeritorious habeas claim, but it pre-
sents the real possibility that worthy claims
will be trapped in a procedural quagmire
and will never be considered on the merits.
The problem stems from the fact that most

habeas petitions are initially filed by
uncounseled litigants. Consequently, peti-
tions are inartfully drawn, procedurally
defective, filed in the wrong forum and
often fail to raise all the appropriate legal
and factual issues.

RAISE IT OR WAIVE IT

The first step taken by the pro se
habeas petitioner is too often a misstep,
which misstep nevertheless sets in motion
a series of subsequent proceedings which
are time consuming, expensive and often
doomed to failure because of the lack of
legal counsel at the outset. The importance
of doing it right in the state system cannot
be overemphasized, since the United
States Supreme Court has held that once a
writ has been heard in state court (which it
must as a predicate to federal review) any
claims not raised in the state proceedings
are waived and the petitioner is barred
from having them heard in federal court.
See, Herrera v. Collins, 113 S.Ct. 853
(1993). Thus, the revered Writ of Habeas
Corpus recognized in Article I, Section 9
of the United States Constitution will not
prevent an innocent person from being put
to death unless the claims of innocence
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were raised in the original habeas petition
filed in state court.

The current state habeas petition prac-
tice should be of concern to more than just
the civil libertarian or the court appointed,
uncompensated counsel. The system
should be of concern to Utah taxpayers, as
well. The system fosters successive and
redundant petitions which chew up thou-
sands of hours of judicial and
prosecutorial resources in responding. The
recent case of Gerrish v. Barnes, 202 Utah
Adv. Rep. 7 (1992) offers a prime example.

GERRISH V. BARNES

In 1985, Oliver Gerrish was charged
with three counts of aggravated sexual
abuse of a child, a first degree felony car-
rying a minimum mandatory term of 3, 6
or 9 years to life. As part of a plea bargain,
where the state purportedly agreed to sup-
port a 3 year prison term, Gerrish pleaded
guilty to one of the counts and the other
charges were dismissed. Gerrish was sen-
tenced to the middle term — 6 years to
life. Gerrish was represented by a neigh-
bor/friend who was an attorney with little
or no criminal law experience and prac-
ticed corporate and estate planning law.

Gerrish appealed his sentence, claiming
the minimum mandatory statutory scheme
was unconstitutional. In 1987, the Supreme
Court upheld his conviction. State v. Ger-
rish, 746 P.2d 762 (Utah 1987).

Habeas No. 1

Following the Supreme Court’s deci-
sion, Gerrish filed a pro se habeas corpus
petition in the Third Judicial District
Court. The grounds for that petition
included, among other things, a claim of
ineffective assistance of counsel and an
involuntary guilty plea. Judge Homer F.
Wilkinson dismissed the petition on the
ground that Mr. Gerrish had not previ-
ously moved to withdraw his guilty plea.

Habeas No. 2

Shortly after Judge Wilkinson had dis-
missed that habeas corpus petition, Mr.
Gerrish filed a pro se motion, in the Utah
State Supreme Court seeking reversal of
his conviction and sentence on the same
grounds. The Supreme Court dismissed
that motion, referring to it as a habeas cor-
pus petition.

Mr. Gerrish then attempted to appeal
from Judge Wilkinson’s decision by filing

a pro se notice of appeal and a pro se peti-
tion for interlocutory appeal. The Supreme
Court denied the petition for interlocutory
appeal and dismissed the appeal as
untimely.

Habeas No. 3

In 1988, Mr. Gerrish filed a petition for a
writ of habeas corpus in the United States
District Court for the District of Utah. The
grounds for that petition also included a
claim of ineffective assistance of counsel
and an involuntary guilty plea. In May of
1989, the federal court dismissed the peti-
tion on the ground that Mr. Gerrish had not
exhausted his state court remedies because
the only issue ever resolved by the State
courts was the constitutionality of the mini-
mum mandatory sentencing scheme.

Habeas No. 4

Following the dismissal of his federal
petition, Mr. Gerrish filed another pro se
habeas corpus petition in the Third Judicial
District Court again raising a claim of inef-
fective assistance of counsel. Judge John A.
Rokich dismissed the petition as successive
without good cause and thus procedurally
barred under U.R.C.P. 65B(i)(4). Although
Mr. Gerrish filed a pro se appeal of Judge
Rokich’s decision, the Supreme Court ulti-
mately dismissed the appeal for lack of
prosecution.

Mr. Gerrish sent a letter of complaint
against his trial counsel to the Utah State
Bar which ultimately disciplined counsel for
violating the ethical rule that prohibits
lawyers from handling matters that they
know they are not competent to handle.

After learning the outcome of the Bar
proceedings, Mr. Gerrish filed a pro se motion
to set aside his guilty plea. After appointing
counsel for Mr. Gerrish and holding an evi-
dentiary hearing, Judge Timothy R. Hanson
denied the motion. The Court of Appeals
upheld Judge Hanson’s ruling.

Habeas No. 5

Gerrish later filed yet a fifth state habeas
petition which also was denied on the
grounds it was successive without good
cause. Gerrish did appeal this denial and the
Supreme Court poured over the matter to
the Court of Appeals. The Court of Appeals
summarily affirmed the dismissal of the
petition as successive and for some inexpli-
cable reason, the Supreme Court granted
certiorari. For the first time in the habeas

process, Mr. Gerrish was provided with
appointed counsel — a former law clerk of
the Supreme Court. Appointed counsel
spent over 365 hours on the case over a 24
month period — all without compensa-
tion. Moreover, appointed counsel was
required to absorb almost $500.00 in out-
of-pocket costs, including long distance
collect telephone charges from the client
at the Utah State Prison. On the other side
of the ledger, the Attorney General’s
Office spent hundreds of hours responding
to the prior state habeas petitions and in
preparing its responsive briefs and for oral
argument before the Supreme Court, all at
taxpayers’ expense.

In the end, all the time, effort and
resources were for naught (at least as far
as Gerrish was concerned) because the
Supreme Court ruled that his petition was
procedurally barred and therefore declined
to consider the substantive merits of his
claims. The Court held that Gerrish’s
claims of ineffective assistance of counsel
were not raised in either his direct appeals
or in his earlier habeas petitions and could
not be raised for the first time in the
Supreme Court. Although appointed coun-
sel was not monetarily compensated, the
service counsel rendered was acknowl-
edged by the Court in the last sentence of
its opinion as follows:

“This Court expresses its appreci-
ation for appointed counsel’s fine
work in this matter.”

Justice Zimmerman, in his concurring
opinion, lamented the sorry state of affairs
existing in state habeas proceedings:

All in all the present case is a fine
example of how claims of arguable
merit can fall between the cracks
created by the combination of insuf-
ficiently flexible procedures and
insufficiently counseled litigants
that is endemic to habeas corpus
proceedings. In the long run, both
the courts and the parties would save
time and money and be better served
if we provided criminal defendants
with counsel, with one thorough ple-
nary examination and hearing of all
post conviction questions, and with
a counseled appeal from that deter-
mination. Instead, we squander vast
time and resources trying to avoid
reaching the merits of successive
habeas petitions in which uncoun-
seled defendants haltingly attempt to -
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raise what they think are valid

claims. The present system serves

only to baffle and anger the public
with its costs and delay, while occa-
sionally denying justice.

Thus, almost 6 years after Mr. Gerrish
entered his plea and 5 habeas petitions
later, the highest Court of this state told
Mr. Gerrish, in essence, he should have
gotten a lawyer in the first place.

No doubt Mr. Gerrish has finally
exhausted his state remedies and may now
move to the federal forum. I hope some-
one tells him about Herrera v. Collins
before countless more hours at taxpayers
expense are expended.

GERRISH — REPRESENTATIVE
OR ATYPICAL?

Is the Gerrish case simply an aberration,
or does it represent the state of affairs in our
habeas system? Based on my admittedly
cursory look, reality seems closer to the lat-
ter, rather than the former. What can be
done to address this problem, if indeed, it is
as serious as it appears? I certainly have no
ready answer, but I do know something
needs to be done. As a first step, I have
requested the Criminal Law Section to
review the state habeas system and make
specific recommendations for reform to the
Bar Commission.

Whether you are an incarcerated indigent

who still proclaims innocence, a civil lib-
ertarian who cringes at the thought of an
incarcerated defendant being procedurally
barred from proving his innocence, a tax-
payer who is disgruntled and frustrated by
the delay and huge public expense atten-
dant to the criminal system, or a court
appointed lawyer forced to provide pro
bono service, it is clear the state habeas
process needs a close inspection and the
organized bar should be in the forefront of
that examination.

An 8 Hour MCLE Seminar

Presented by:

coming to SALT LAKE CITY

June 17, 1993

Dr. Christopher C. Layne of Toledo, Ohio, a renowned national

. expert witness, author and teacher. Registrants will receive a bonus of
Dr. Layne’s 2 hard-bound books: "Know Your Psychological Experts," 1992
(retail $65) and "Psychological Torts Manual," 1993 (retail 369) and a trial

Topics include: ®

Prosecuting & defending psychological claims

- including emotional distress and post-traumatic distress
® Trial Demonstration by distinguished trial attorneys
® Strategies used in 50 multi-million $ verdicts

| S @ Custody ® Insanity Defense

® Proof of Damages
Early registration includes both hardbound books (retail $134) and

a spiral workbook _ N .
. $150 At door and less than 15 days before seminar

Registration: $135

E For brochure or registration: CALL 1-800-637-7897

American_ Professional Seminars, Inc. -
5724 Hull St. Rd., Suite 6

Richmond, Virginia 23224
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As President Randy L. Dryer
pointed out in the October 1992
issue of the Urah Bar Journal, approxi-
mately 57% of all attorneys in Utah
practice alone or in firms of five persons
or less. Although solo and small firm prac-
titioners constitute a majority of the Bar,
their involvement in Bar matters has his-
torically been substantially less than
proportional to their numbers. There is
generally a perception by those practition-
ers that the Bar is less than responsive to
their needs.

With an understanding of that percep-
tion and a goal to improve the response of
the Bar to the needs of those practitioners,
President Dryer created a special Task
Force on Solo and Small Firm Practition-
ers which is chaired by Richard Burbidge
and of which I am a member. The goal of
s the Task Force is to formulate an under-
standing of the concerns and needs of
those members of the Bar and to make
recommendations to the Bar Commission
as to actions and programs which can be
undertaken to better serve those members.

The Task Force has been conducting an
informal survey of those practicing in a
small firm environment and analyzing
those areas of concern in order to make its
recommendations to the Bar Commission.
Time has been provided at the Annual

By Charles R. Brown

Convention in July for the Task Force to
present the recommendations and to receive
comments from the public.

Some of the concerns which were
expressed in the informal survey are:

1. Disenfranchisement. A significant
number expressed the opinion that the
Bar Commission is dominated by the
larger firms and that the Commission
does not have an understanding or con-
cern for the unique needs of small firm
practitioners. There is a feeling that
many Bar programs and policies are
adopted with little concern regarding
how those programs or policies may
impact smaller firm practitioners.

The complaints often mentioned in
this area include bar dues, disciplinary
treatment and the utilization and benefits
of the Law and Justice Center.

2. CLE. Although they generally sup-
port the concept of mandatory continuing
legal education, small firm practitioners
believe that the present CLE system
results in an economic disadvantage to
them. This includes the cost of CLE, the
amount of time spent away from their
practice in order to complete their CLE
requirements and, for those outside of
the greater Salt Lake area, the travel
requirements to attend CLE programs. A
subcommittee of the Task Force has

COMMISSIONER’S REPORT

Small Firm Practitioners

been appointed to make recommenda-
tions to the Bar Commission and the
CLE Board as to modifications to the
programs and requirements which may
mitigate some of the economic costs to
small firm practitioners.

3. Group Benefits. The small firms
are not able to obtain the high volume
cost savings available to larger firms in
purchasing office supplies, equipment
and library materials and in negotiating
for group benefits. The Task Force has
formed a subcommittee to analyze
those areas, in addition to the existing
Blue Cross/Blue Shield and Lexis pro-
grams, where the Bar could be utilized
to obtain group or volume purchase
benefits which may be passed through
to the smaller firm practitioners.

4. Guidance and Consultation
Programs. Solo and small firm practi-
tioners generally do not have the
benefit of the guidance, education and
accessible consultation which exist in a
larger firm. The Task Force is analyz-
ing the establishment of .a Bar
supported program which would
include experienced practitioners in
various practice areas who could be
called upon for consultation in areas
outside a practitioner’s customary prac-
tice area.
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5. Marketing and Quality Percep-
tions. There is a concern as to how
small firm practitioners may better
market their services and educate the
general public regarding the unique
qualities and skills which they have to
offer. In this age of specialization, con-
sumers of legal services need to better
understand that there are various
options available, in levels of quality or
cost, or a combination of each, which
may best serve a particular consumer’s
needs. As in all areas of commerce
there may be more efficient methods of
marketing and educating the public.
The Task Force will be considering rec-
ommendations in this area.

All members of the Bar are generally
committed to providing quality legal ser-
vices to the public. To the extent the
Commission and the Task Force can
respond to the needs of the small firm prac-
titioners it will ultimately be in the best
interest of all members of the Bar and the
public. However, that task cannot be com-
pleted without the assistance and support of
all members of the Bar. It should be the
goal of every attorney, including small firm
practitioners, to become more active in Bar
matters in order to improve the quality
of our profession.

As a small firm practitioner I had many
of the same concerns. In order to contribute
to the solutions I determined to become

more active in Bar matters and asked to be
included as a member of the Task Force in
addition to my appointment to the Bar
Commission as a replacement for Jan Gra-
ham. To the extent your practice and
personal time needs will allow, I strongly
encourage all members of the Bar to
become active in some fashion, whether
through committee work, section work or
otherwise. I believe the Bar Commission
is now committed to a serious analysis and
program to mitigate the disadvantages
faced by small firm practitioners, but we
need your involvement to make it work.

The Law Firm of

KIRTON, McCONKIE & POELMAN

is pleased to announce that

PAUL H. MATTHEWS

formerly with
Hanson, Epperson & Smith

has become associated with the firm

1800 Eagle Gate Tower
60 East South Temple
Salt Lake City, UT 84111-1004
(801) 328-3600 Fax (801) 328-4893

KIRTON, McCONKIE & POELMAN

Wilford W. Kirton, Jt. Read R. Hellewell Samuel D. McVey
. Oscar W. McConkie Rolf H. Berger Blake T. Ostler ’
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BAR JOURNAL SURVEY OF READERS

The Bar Journal would appreciate readers taking a few minutes to
complete the following survey and return it to: Utah Bar Journal
Survey, 645 S. 200 E. Salt Lake City, Utah 84111.

Please circle the correct response to each of the following questions.
1. How much of the Journal do you usually read?

All More than Half Half Less than haif None

2.  How much time did you spend perusing the last Journal?

less than 10 minutes 10-30 minutes 30 minutes +

3. Is the Journal useful to you?

Very Somewhat Not at all No opinion

4. Please indicate the frequency with which you read the follow-
ing departments (A=always; S=sometimes; N= never.)

Letters A S N

Commissioner’s A S N President’s A S N
Report Message

State Bar News A § N Feature articles A S N
The Barrister A S N CaseSummaries A S N
Bar Foundation A S N BookReview A S N
Classified Ads A S N CLECalendar A S N

5. Evaluate the following format elements of the Journal.
(V=very good; F=fair; P=poor; N=no opinion)

Quality of Editorials v F P N
Quality of illustrations \% F P N
Quality of photos v F P N
Overall appearance \% F P N

6. What should the principal focus of the Journal be? (Circle one)

News accounts of trends and
activities of state, local,
minority and specialty bars.

a. In-depth articles on Bar €L
related legal issues.

b. Scholarly or law review
type articles. f. How-to articles on associa-

¢. Results of annual bar surveys. tion/law practice management.

d. Practical, how-to articles on & Light human interest articles.

specific areas of practice. h. Remain as is.

I would like to see articleson: a. b. c¢. d. e f g h

7. On which of the following topics would you like to see arti-
cles in future issues of the Journal? (Circle all that apply)

Member recruitment and
retention

a. Bar association management  e.

b. Computerization &
technology f. Legal trends impacting bar

¢. Bar finances associations

d. Non-dues revenue g. Bar public service activities

h. Staff/volunteer relationships 0. Judicial selection and polls

i. Meeting plannin p- Public relations activities

j. CLE programs. q. Bar foundation activities

k Legal ethics and lawyer r. Law school/bar association
discipline activities

1. Information on bar officials s. ABA news

m. Relations with other
professionals

8. Please list up to three additional topics on which you would
like to see articles in future Journal issues.

a.

b.

C.

9. Would an index of Journal articles be useful to you?
YES NO

10. The Journal is presently published ten times a year. Assuming
no major changes in length or format should it be published:

More frequently Asis Less frequently

11. When you finished with the last issue of the Journal, what was
done with it? (Circle all that apply)

a. Saved for own use d. Saved specific articles
e. Discarded

f. Other

b. Passed to others in office

c. Passed to others outside

of office

12. Have you done any of the following after reading an article in
the Journal? (Circle all that apply)

a. Contacted author for
additional information

d. Adapted a new procedure or
initiated a new program
based on information in
an article

b. Called an editor or other
staff of the Journal for

more information e. None of the above

c. Sought permission to reprint
13. a. Would you write a feature article for the Journal?
YES NO

b. If yes, list the topics you would like to write about.

c. If yes, please provide your name and mailing address.
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Investigatory Stops Revisited'

By Sharon Kishner and Judge Lynn W. Davis®

SHARON KISHNER is a 1990 graduate of
the University of Utah College of Law. She
received B.A. degrees in experimental psy-
chology and sociology from the University of
California in 1984, and an M.S. degree in
educational psychology from the University
of Utah in 1988. After a two-year clerkship
with the Honorable Norman H. Jackson at
the Utah Court of Appeals, Ms. Kishner
Joined the Legal Center for Disabilities staff
as a program coordinator/attorney. Her
practice emphasizes advocacy services for
children and adults with developmental dis-
abilities. Ms. Kishner co-chairs the Utah
State Bar Needs of Children Commitiee, is a
member of the Young Lawyers Pro Bono
Committee, and participates in the Tuesday
Night Bar Program.

JUDGE LYNN W. DAVIS serves as a Fourth
Judicial District Judge in Provo, Utah. He is
a member of the Utah Supreme Court Advi-
sory Committee on the Code of Professional
Responsibility, chairs the Criminal Section of
the Utah State Bar Examiner Committee, and
chairs the State Court’s Interpreter and
Translation Committee. He is a frequent
contributor of articles to legal periodicals.
He claims to have one of the largest collec-
tions of judicial cartoons in the State. He
graduated from the J. Reuben Clark Law
School in 1976.

I. INTRODUCTION

No single area of criminal law is more
complex and frequently litigated in Utah’s
appellate courts than investigatory stops
and reasonable suspicion.’® Search and
seizure decisions are extremely fact sensi-
tive and unique fact patterns preclude the
application of bright-line litmus tests. The
legal standard of totality of the circum-
stances, by its very nature, requires a
factual inquiry.

Aside from the wide variety of fact pat-
terns presented to a trial court, other

factors contribute to the complexity of these
cases. Several come to mind: (1) the Utah
Supreme Court has not yet ruled on some
unsettled issues, leaving Utah’s Court of
Appeals without guidance; (2) there is
marked divergence of legal thinking on the
Utah Court of Appeals which has generated
inconsistent panel decisions; (3) the appel-
late courts are often presented with deficient
briefing and poorly framed issues which
preclude squarely addressing and resolving
some issues, simply reserving judgment for
another day; and (4) important appellate

announcements are sometimes relegated to
footnotes, casting the precedential value
into doubt.

The variety of factual scenarios in case
law appears to conflict with earlier deci-
sions. Practitioners comment that a
particular search and seizure decision
raises more questions and issues than it
resolves. They hope that some phantom
“hypothetical reasonable appellate court
decision” will address and neatly answer
all of the thorny and complex questions
arising in this field.” They hope in vain.

10
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The appellate courts of Utah continue to
struggle with the concept of reasonable
suspicion, when a seizure occurs for
Fourth Amendment purposes,” what con-
stitutes consent to a warrantless search and
the appropriate standard to be applied in
reviewing a trial court’s determination of
these issues. This Article attempts to
address some of these struggles.

II. CASE LAW: INVESTIGATORY
STOP CASES 1988-PRESENT

A. The Pretext Doctrine and the
“Hypothetical Reasonable Officer”

The concept of what constitutes “rea-
sonable suspicion” continues to evolve in
case law. An elusive standard, reasonable
suspicion is best understood by examining
what factors trigger the application of that
standard. One such factor that has
emerged in recent case law is the “hypo-
thetical reasonable officer” announced in
State v. Sierra, 754 P.2d 972 (Utah App.
1988). In Sierra, the Court of Appeals
emphasized that the proper inquiry in
determining whether a stop for a traffic
violation and subsequent arrest is a

pretext is “whether a hypothetical reason-
able officer, in view of the totality of
circumstances confronting him or her,
would have stopped” the defendant solely
for commission of the traffic offense. Id. at
978. The officer’s subjective motivation is
not the relevant inquiry, and the “inquiry
does not focus on whether the officer could
validly have made the stop.” Id. While sev-
eral post-Sierra cases have applied the
hypothetical reasonable officer, no case has
definitively addressed what constitutes a
hypothetical reasonable officer. Similarly,
as different panels of the Court of
Appeals struggle to apply the hypothetical
reasonable officer standard, mixed mes-
sages have been sent to practitioners.*

“The concept of what constitutes
‘reasonable suspicion’ continues
to evolve in case law.”

The first search and seizure case after
Sierra to refer to the hypothetical reason-
able officer standard was State v. Holmes,
774 P.2d 506 (Utah App. 1989).While the
Utah Court of Appeals noted that officers
were entitled to assess the facts surround-
ing a traffic stop in light of their
experience, it explicitly declined to
“expand the pretextual traffic stop analysis
of Sierra to the facts of this case.” Id. at
n.3. Several cases after Holmes embraced
the Sierra analysis. In State v. Smith, 781
P.2d 879 (Utah App. 1989), police officers
stopped the defendant’s car after defen-
dant’s failure to signal a left turn. The
court held that the stop of the defendant’s
vehicle was not pretextual because a hypo-
thetical reasonable officer would have
stopped the vehicle for failing to signal
before turning left. Similarly, in State v.
Marshall, 791 P.2d 880 (Utah App. 1990),
the court upheld the stop of the defen-
dant’s vehicle based upon defendant’s
failure to terminate his turn signal. In State
v. Arroyo, 770 P.2d 153 (Utah App. 1989),
rev’d on other grounds, 796 P.2d 684
(Utah 1990), the court held that a hypo-
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thetical reasonable officer would not have
stopped defendant for following too
closely, absent “some unarticulated suspi-
cion of more serious criminal activity.” /d.
at 155.

The court in State v. Lovegren, 798
P.2d 767 (Utah App. 1990), did not reach
the issue of whether the stop of defen-
dants’ vehicle was a pretext, remanding
the case to the trial court for more detailed
findings. The court did, however, discuss
the applicability of the hypothetical rea-
sonable officer standard as an appropriate
basis for the trial court’s conclusion that
the stop was proper. Id. at 771, n.10.

Confusion over the applicability of the
hypothetical reasonable officer standard is
best illustrated by examining two recent
Court of Appeals cases: State v. Figueroa-
Solorio, 830 P.2d 276 (Utah App. 1992),’
and State v. Lopez, 831 P.2d 1040 (Utah
App. 1992). In Figueroa-Solorio, Judge
Leonard H. Russon argued Sierra was
inapplicable to traffic stop cases where it
is undisputed that the defendant commit-
ted a traffic violation. “That question
[whether the officer had a reasonable sus-
picion of criminal activity in light of the
facts known to him] will always be
answered in the affirmative in traffic stop
cases because issuance of a citation is
always justified when the officer observes
a statute being violated.” Id. at 278. Judge
Russon concluded that officers can no
more be expected to make on-the-spot
legal determinations as to whether or not a
“reasonable officer” would have made a
traffic stop or arrest than can they be given
discretion in enforcing laws passed by the
legislature.® Judges Gregory K. Orme and
Judith M. Billings, in a concurring opin-
ion, adhered to the analysis set forth in
Sierra and disagreed with Judge Russon’s
refusal to do so. Judges Orme and Billings
believed that an officer’s subjective moti-
vations for stopping a particular vehicle,
should be atforded particular significance:
“An objectively reasonable police officer
who has not witnessed the potential dan-
gers of jaywalking firsthand may be less
likely to stop individuals for the offense
than an objectively reasonable officer who
has recently observed a traffic accident
caused by a jaywalker, and who has there-
after embarked upon a consistent course of
Jjaywalker-nabbing.” Id. at 281-82,

Similarly, in State v. Lopez, 831 P.2d at
1044-46, Judge Billings, writing for the

majority, reexamined the underlying poli-
cies of the pretext doctrine and reaffirmed
the court’s adherence to that doctrine, while
in a concurring and dissenting opinion,
Judge Russon concluded that Sierra should
be limited to a narrow group of cases where
the trial court has found that no violation
occurred. Id. at 1050-51.

“[I]n State v. Arroyo, . . . the
Supreme Court . . . established an
entirely new framework for
analyzing consent in the context
of an otherwise illegal search.”

Although the Utah Supreme Court has
yet to apply Sierra directly, the Utah Court
of Appeals in Lopez argued that by implica-
tion, the Supreme Court ratified the Sierra
doctrine in State v. Arroyo, 796 P.2d 684,
688 (Utah 1990):

[In Arroyo], the Utah State Supreme

Court reached the issue of whether a

voluntary consent which occurred

after a pretextual traffic stop was suf-
ficiently attenuated from the prior
illegal pretext stop to allow the con-
sent to validate the warrantless search.

If the Arroyo court disapproved of the

pretext doctrine, logic suggests the

court would have rejected the doctrine

and reversed this court without ever

reaching the attenuation-consent issue.
State v. Lopez, 831 P.2d at 1045.

Without specific direction from the Utah
Supreme Court, the Court of Appeals will
continue to be divided over its willingness
to wholeheartedly adopt the pretext doctrine
of Sierra. Depending on which judges com-
prise a given panel, the outcome of such
cases may differ vastly. Since the same
three judges comprised both the Figueroa-
Solorio and the Lopez panels, it is
impossible to predict which view holds sup-
port with the majority of the Court of
Appeals.’ It is clear that at least one judge
quarrels with the application of the Sierra
doctrine to traffic stops except in the narrow
situation where no violation actually
occurred. As for the Supreme Court, it has
neither applied nor rejected the pretext doc-
trine. Until a majority of the Court of
Appeals abandons the pretext doctrine, or

until the Supreme Court overrules the doc-
trine, it remains good law in Utah.

B. Validity of Consent Following
Police Illegality

Prior to 1990, the Utah Supreme Court
had no opportunity to address what factors
would be sufficient in purging the taint of
an illegal search. However, in State v.
Arroyo, 796 P.2d 684 (Utah 1990), the
Supreme Court rejected the Court of
Appeals’ analysis on this issue and estab-

| lished an entirely new framework for

analyzing consent in the context of an oth-
erwise illegal search.

In State v. Arroyo, 770 P.2d 153 (Utah
App. 1989), the Court of Appeals held that
the traffic stop in question was an “uncon-
stitutional pretext.” Id. at 155. In reversing
the trial court’s suppression order, the
Court of Appeals held that “although the
original illegal stop was unconstitutional,
Arroyo’s subsequent voluntary consent
purged the taint from the initial illegality.”
Id. at 156. On review, the Supreme Court
determined that there was no support in
the record that the defendant had con-
sented. Arroyo, 796 P.2d at 687. Because
consent should have been explored at the
suppression hearing, the Supreme Court
reversed the Court of Appeals and
remanded the case to the trial court for an
evidentiary hearing on the issue of con-
sent. The Supreme Court then went on to
address the legal standard to be applied in
Utah concerning the validity of consent
following police misconduct.

The Supreme Court outlined a two-
pronged test to determine whether or not
consent to a search is lawfully obtained
following initial police misconduct. The
first prong focuses on the voluntariness of
the consent while the second prong
focuses on “whether the consent was
obtained by police exploitation of the prior
illegality.” Id. at 688. The State bears the
burden of proving both prongs of the test.
Id. at 687-88.

As to voluntariness, a “totality of the
circumstances” test is applied, and the
reviewing court examines both the charac-
teristics of the accused and the details of
the police conduct. See id. at 689
(quoting Schneckcloth v. Bustamonte,
412 U.S. 218, 226 (1973)). This is a fact
sensitive inquiry and the Supreme Court
has cautioned that a “trial court should
regard with caution any claim that the sus-
pect ‘consented.” The realities of




interactions between private citizens and
the police are such that ‘consent’ is often
merely a fiction, particularly when it
results from illegal police conduct.” State
v. Ramirez, 817 P.2d 774, 786 (Utah 1991).

The conclusion that the defendant’s
consent was voluntary does not end the
inquiry. According to Arroyo, the review-
ing court must also determine if the
consent was untainted by the prior illegal-
ity. Arroyo, 796 P.2d at 689-91. It is on
this point that the Supreme Court explic-
itly rejected the consent analysis employed
by the Tenth Circuit Court of Appeals in
United States v. Carson, 793 F.2d 1141
(10th Cir.), cert. denied, 479 U.S. 315
(1986).° In Carson, the tenth circuit stated
that “voluntary consent, as defined for
Fourth Amendment purposes, is an inter-
vening act free of police exploitation of
the primary illegality and is sufficiently
distinguishable from the primary illegality
to purge the evidence of the primary
taint.” Id. at 1147 (emphasis is original).
Under Carson, consent purges prior police
misconduct. Under Arroyo, the State must
prove both that voluntary consent was
given, and that the connection between the
discovery and seizure of the evidence was
so attenuated as to dissipate the taint.

The United States Supreme Court has
identified several factors in analyzing
whether such a taint has occurred: “tempo-
ral proximity of the illegality and the
evidence sought to be suppressed, the
presence of intervening factors and the fla-
grancy of the misconduct.” Brown v.
Hlinois, 422 U.S. 590, 603-04 (1975). The
Arroyo court quoted these factors from
Brown but did not elaborate as to whether
the primary focus of the analysis is the
possible effect of the initial police miscon-
duct on the voluntariness of the consent or
the police misconduct itself. See Arroyo,
796 P.2d at 690-91 n.4 (“These factors
should be considered in determining if
there has been an exploitation of the pri-
mary illegality in such cases.”).

The Court of Appeals, in applying
Arroyo, initially engaged in a mechanical
application of the exploitation analysis
without discussing whether the voluntari-
ness of the consent was undermined by the
prior illegality. For example, in State v.
Sims, 808 P.2d 141 (Utah App. 1991),
cert. pending, the Court of Appeals pur-
ported to apply the Brown factors but
relied most heavily on two factors: (1) the

short amount of time between the illegal
stop and the consent, and (2) the fact that
there were no intervening circumstances
between the illegal stop and the defendant’s
grant of consent to the search. Id. at 151;
see also State v. Park, 810 P.2d 456 (Utah
App.), cert. denied, 817 P.2d 327 (Utah
1991) (Court of Appeals focused on
whether the consent was closely connected
in time to the illegal roadblock). It is inter-
esting to note that in Arroyo, the Supreme
Court remanded the case to the trial court
on nearly identical facts, i.c., an illegal stop
followed by the defendant’s consent to
search the vehicle. Had the Supreme Court
considered the short period of time between
the illegal stop and consent as well as the
lack of intervening circumstances to be dis-
positive of the taint issue, the court would
have decided the case and not remanded to
the trial court.

“If the stop is for a minor traffic
violation, the officer may only
detain the vehicle long enough to
request a license from the driver,
conduct a computer check, and, if
appropriate, issue a citation.”

Recently, the Court of Appeals has dis-
cussed the exploitation question in terms of
the potential effect of the police misconduct
on the voluntariness of the consent. In State
v. Castner, 825 P.2d 699 (Utah App. 1992),
the Court of Appeals focused on the Brown
factors in light of the potential coercive cir-
cumstances under which the defendant’s
consent to a search of his vehicle was
obtained. After examining the temporal
proximity between the first illegal search
and the consent for the second search, and
the circumstances which intervened
between, the court considered the effect of
these factors on the voluntariness of the
consent. The court concluded that because
the defendant had voluntarily extended the
encounter by asking the officer questions
after his license had been returned and the
citation issued, the defendant had been
aware that the encounter had ended. Id. at
705. Therefore, his subsequent consent to
the search was sufficiently attenuated and

the search was upheld. This is the only

case to date which has applied the Arroyo

test and concluded that the consent

was valid.

From Arroyo, Sims, and Castner, we may

conclude:
1. The State continues to bear the bur-
den in proving both that voluntary
consent was given, and that the connec-
tion between the discovery and seizure
of the evidence was so attenuated as to
dissipate the taint,
2. Voluntariness of consent is a fact
sensitive issue and the court looks to
the totality of circumstances to ascer-
tain if the consent was unequivocal and
freely given,
3. The court will focus on temporal
proximity of the illegality and the evi-
dence sought to be suppressed, the
presence of intervening factors, and the
purpose and flagrancy of the police
conduct, in determining if the consent
was untainted by the prior illegality, and,
4. The court may invalidate a search if
the voluntary consent is close in time
and circumstance to the prior illegality,
or it may focus on the effect of the ille-
gality on the consent to determine if the
search will be upheld.

II1. EVOLVING ISSUES

A. Does a traffic stop involve a deten-
tion of the driver and all the occupants?

Yet another evolving issue in Utah case
law is that of the status of the passengers
in a vehicle which an officer has stopped.
Relying on Delaware v. Prouse, 440 U.S.
648, 654 (1979), the Utah Supreme Court
and the Utah Court of Appeals have tradi-
tionally held that when a police officer
stops a vehicle for a traffic violation, the
officer may briefly detain the vehicle and
its occupants while he or she examines the
driver’s license and the vehicle registra-
tion."" Whenever a police officer stops a
vehicle and detains its occupants, the stop
necessarily involves a seizure, implicating
the Fourth Amendment. Such a stop is
constitutionally permissible if incident to a
lawful detention for a traffic violation, o,
if as required in all level two encounters,
the officer has reasonable suspicion to
believe the person stopped has committed
or is about to commit a crime.' If the stop
is for a minor traffic violation, the officer
may only detain the vehicle long enough
to request a license from the driver, con-
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duct a computer check, and, if appropriate,
issue a citation. State v. Robinson, 797
P.2d 431, 435 (Utah App. 1990). “Any
further temporary detention for investiga-
tive questioning after the fulfillment of the
purpose for the initial traffic stop is justi-
fied under the Fourth Amendment only if
the detaining officer has a reasonable sus-
picion of serious criminal activity.” Id.
(citing United States v. Guzman, 864 F.2d
1512, 1519 (10th Cir. 1988)); see also
United States v. Walker, 933 F.2d 812
(10th Cir. 1991).

This raises several questions involving
investigative detention of passengers in
vehicles which remain unsolved. Is a pas-
senger automatically detained by virtue of
a traffic stop or must the officer have a rea-
sonable suspicion as to each passenger?
While the stopping of vehicle constitutes a
seizure of all the occupants, a particular-
ized reasonable suspicion is not required
as to each occupant in the course of a rou-
tine traffic stop unless the scizure becomes
an unreasonable one. At what point does
the seizure of the passenger become
unreasonable?

State v. Robinson, 797 P.2d 431 (Utah
App. 1990), involved a stop of a van
which had swerved in front of a police
officer’s vehicle on the interstate. The
officer testified his purpose in stopping the
vehicle was to see if there were any opera-
tional difficulties and to issue the driver a
warning citation. After issuing the citation,
the officer and a second officer questioned
both the driver and the passengers as to
what they were doing in the area, and if
they were carrying any weapons or large
amounts of cash or narcotics. The officers
then sought consent to search the vehicle,
which, according to the officers, was given
by the passenger. Both officers searched
the rear of the van, and upon discovering
some marijuana seeds, summoned a police
dog to further search the van for drugs.
The Court of Appeals did not address the
constitutionality of the initial stop as the
issue had not been raised at trial. How-
ever, as to the continuing detention once
the warning citation had been issued, the
court held that the officers did not have
the requisite reasonable suspicion to detain
the driver or the passenger. /d. at 437.

In State v. Munsen, 821 P.2d 13 (Utah
App. 1991), the Court of Appeals held that
a constitutional investigative detention
requires reasonable suspicion as to each

individual detained. Munsen was in a super-
market when a police officer observed her
companion, Hunter, lying on the seat of a
pickup truck working on the car stereo. The
officer questioned Hunter, who said he had
bought the truck at a pawnshop. Hunter also
indicated his girlfriend, Munsen, was inside
the store. When Munsen exited the store,
the officer questioned her about her rela-
tionship with Hunter and then had her wait
in his patrol car while he ran a warrants
check on her. The check turned up several
outstanding warrants. The Court of Appeals
concluded that the officer did not have a
reasonable suspicion to justify detaining
Munsen. “The mere fact that Munsen was
with Hunter [did] not necessarily conjoin
her actions with his.” Id. at 15.

“[D ]etermining the applicable
standard of review for
investigatory stop cases has
become more difficult due to
some conflicting opinions from
the appellate courts.”

In both Munsen and Johnson, a separate
articulable suspicion was required to detain
the passenger, and the “detention” took the
form of running a warrants check. The court
seemed to be saying that while the occu-
pants of the vehicle in each case were
seized, the seizure was unreasonable once
the officer made the passenger part of the
investigation, absent reasonable suspicion.

More recently, in State v. Hansen, 193
Utah Advance Rep. 27, the Court of
Appeals held that because the Fourth
Amendment does not forbid all seizures, but
only unreasonable ones, the proper test to
be applied in such cases is the two-pronged
test articulated in Terry v. Ohio, 392 U.S. 1,
9 (1968). Under the Terry analysis, the first
question is whether the officer’s action was
justified at its inception. The second ques-
tion is whether that action is “reasonably
related in scope to the circumstances which
justified the interference in the first place.”
Id. (quoting Terry, 392 U.S. 19-20). There-
fore, while a passenger is deemed to be
seized when a vehicle is stopped for a traf-
fic violation, that seizure is legal unless it
exceeds the scope and purpose of the traffic

stop. In Hansen, while it was reasonable
for the officers to conduct sobriety tests to
confirm or deny their suspicion that Blue,
the driver of the vehicle, was intoxicated,
it was unreasonable to take subsequent
action once the purpose of the stop was |
accomplished. Hence, the officer’s request
for passenger Hansen’s name and date of
birth, as well as the warrants check on
Hansen, was unreasonable.

Of course, there is justification for seiz-
ing all occupants in a vehicle if a police
officer has an articulable suspicion of
criminal activity on the part of the driver
of the vehicle and the passenger. In State
v. Holmes, 774 P.2d 506 (Utah App.
1989), two plainclothes officers observed
defendant Holmes strolling State Street in
Salt Lake City, having brief conversations
with the male drivers of several vehicles.
Observing what they believed to be a pros-
titution deal, the officers followed the
vehicle which Holmes entered. When the
driver of the vehicle began to drive errati-
cally, the officers decided to stop the
vehicle and question its occupants. As
they approached the vehicle, the officers
observed Holmes stuffing a role of paper
towels between the car seats. One officer
opened the passenger door of the vehicle,
removed the roll and unrolled it, discover-
ing drugs and drug paraphernalia inside.
Holmes was arrested on a narcotics viola-
tion. Neither Holmes, nor the driver of the
vehicle, was charged with a sexual
offense. Appealing the trial court’s denial
of her motion to suppress the drugs and
paraphernalia, Holmes argued that the
police lacked reasonable suspicion to stop
the vehicle, and that the evidence was
seized illegally. The Court of Appeals
concluded there was reasonable suspicion
to stop the vehicle because the police
observed behavior which was consistent
with an illegal activity, prostitution. How-
ever, as to the search of the roll of paper
towels, the court reversed, holding that
there was nothing to suggest to the officers
that the roll of paper was connected in any
way with criminal activity.

In sum, given that there is always a
seizure, the relevant issue is more appro-
priately stated: is it a reasonable seizure?
In the context of a routine traffic stop,
while all occupants of a vehicle are con-
sidered to be seized while the officer
effectuates the purpose of the stop, there
must be a reasonable, articulable suspicion
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if the officer focuses any inquiry on the | suspended driver’s license and the passen- IV. STANDARD OF REVIEW IN
passenger beyond consensual investigative | ger had several outstanding warrants. The INVESTIGATORY STOP CASES
questioning. officer then cited the driver and arrested the The Utah Rules of Appellate Procedure
B. Is Conducting a Warrants Check | passenger. The Supreme Court concluded | require that both docketing statements and
Within the Scope of a Traffic Stop? that with the paucity of facts available to the | appellate briefs contain a short statement

A similar issue is presented when a | officer, his detention of the passenger was | setting forth the standard of review, sup-
t police officer conducts a warrants check | beyond the scope of the traffic stop and not | ported by authority, which is applicable to

1 on an individual. The Supreme Court in | justified by any articulable suspicion that | each issue on appeal. Utah R. App. P.
State v. Johnson, 805 P.2d 761 (Utah | the passenger had committed a crime. See | 9(5), 24(a)(5). Consequently, the proper
1991) held that “the leap from asking [a] | id. at 764. standard of review applicable to investiga-
| passenger’s name and date of birth to run- In contrast, in State v. Figueroa-Solorio, | tory stops is of critical concern to

ning a warrants check on her severed the | 830 P.2d at 280-81, the Court of Appeals | practitioners. Recently, determining the
chain of rational inference from specific | concluded that conducting a warrants check | applicable standard of review for investi-
and articulable facts and degenerated into | was within the permissible scope of a rou- | gatory stop cases has become more
an attempt to support an as yet ‘inchoate | tine traffic stop." That conclusion was | difficult due to some conflicting opinions
and unparticularized suspicion or hunch.”” | based upon several factors. The court held | from the appellate courts. See Figure 1.

Id. at 764 (quoting Terry v. Ohio, 392 U.S. | that conducting a warrants check is tied to A suppression motion challenging the
1, 27, 88 S. Ct. 1868, 1883 (1968)). In | and justified by the circumstances surround- | legality of an investigatory stop involves
Johnson, a police officer had stopped a | ing the detention, that is, the traffic stop. | many Fourth Amendment issues, and
vehicle for faulty brake lights. When the | Second, the court considered case law from | requires the court to make a series of fac-
driver of the vehicle was unable to pro- | several other jurisdictions which had deter- | tually intensive and related inquiries in
duce vehicle registration, the officer asked | mined that conducting a warrants check | order to reach a determination. The main
the passenger for identification. The offi- | during the course of a traffic stop was per- | inquiries concern the legality of the initial
cer testified he asked the passenger for | missible if it does not significantly extend | stop, the legality of a level two seizure, if
identification because he suspected the | the period of detention. Id. at 280. Third, the | any, and the legality of a subsequent search.
vehicle was stolen. The passenger had no | court considered the length of the detention. Determining the applicable standard of
identification but provided the officer with | The court stated that while length of deten- | review is important because the standard
her name and birth date. Without inquiring | tion is not dispositive as to reasonableness, | of review “apportion[s] power and conde-
further as to who owned the vehicle, or | the fact the detention in question lasted only | quently responsibility between trial and
checking to see if the vehicle had been | two or three minutes was further indication | appellate courts for determining an issue

reported stolen, the officer ran a warrants | that it was reasonable. Id. at 280-81. or class of issues.” State v. Thurman, 203
check on both the driver and the passen- Utah Adv. Rep 18, 23 (Utah 1993).
ger. The check revealed the driver had a Although numerous issues may arise dur-
STANDARD OF REVIEW ISSUE CASES
CLEAR ERROR PRETEXT State v. Mendoza, 748 P.2d 181 (Utah 1987); State v. Marshalil, 791 P.2d 880
STOP (Utah App. 1990) (Davidson, Billings, Jackson); State v. Leonard, 825 P.2d
The trial court’s factual & 664 (Utah App. 1991) (Jackson, Orme, Russon); State v. Castner, 825 P.2d
determinations, including ultimate REASONABLE 699 (Utah App. 1992) (Billings, Jackson, Orme); State v. Sykes, 840 P.2d 825
conclusions are reviewed under a SUSPICION (Utah App. 1992) (Bench, Greenwood, Jackson).
clearly erroneous standard.
VOLUNTARY State v. Arroyo, 7196 P.2d 684 (Utah 1990); State v. Griffen, 626 P.2d 478
CONSENT (Utah 1981); State v. Carter, 812 P.2d 460 (Utah App. 1991) (Billings, Garff,

Orme); State v. Sterger, 808 P.2d 122 (Utah App. 1991); State v. Webb 790
P.2d 65 (Utah App. 1990) (Bench, Jackson, Bullock)

——

‘ BIFURCATED PRETEXT State v. Lopez, 831 P.2d 1040 (Utah App. 1992) (Billings, Orme, Russon);

‘ STOPS State v. Stewart, 806 P.2d 213 (Utah App. 1991); State v. Johnson, 771 P.2d
The trial court’s underlying & 326 (Utah App. 1989); State v. Carter, 812 P.2d 460, n. 3, 6 (Utah App.
factual determinations are REASONABLE 1991) (Billings, Garff, Orme)
reviewed under a clearly SUSPICION :
erroneous standard, ultimate State v. Thurman, 203 Utah Adv. Rep. 18 (Utah 1993); State v. Vigil, 815
conclusions are reviewed under a VOLUNTARY P.2d 1296 (Utah App. 1991) (Bench Greenwood, Orme); State v. Hargraves,
correction of error standard. CONSENT 806 P.2d 228 (Utah App. 1991) (Bench, Billings, Greenwood); State v. Bobo,

803 P.2d 1268 (Utah App. 1990) (Greenwood, Jackson, Orme)

Fig 1. Case Law Summary on Standard of Review
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ing a suppression hearing, two areas are
frequently reviewed: initial stop/level two
seizure, and voluntary consent.

A. Initial Stop/Level Two Seizure

A threshold issue is the legality of the
initial stop, including a determination of
whether the stop was pretextual.” Closely
related is the trial court’s determination of
a level two seizure and the legality of that
seizure including whether reasonable sus-
picion exists.

Historically, trial court determinations
concerning the initial stop, and level two
seizures have been considered questions of
fact to be reviewed under a “clearly erro-
neous” standard. State v. Mendoza, 748
P.2d 181, 183-84 (Utah 1987) (reasonable
suspicion/pretext stop); State v. Sykes, 840
P.2d 825 (Utah App. 1992) (reasonable
suspicion); State v. Castner, 825 P.2d 699,
702 (Utah App. 1992) (scope of traffic
stop/reasonable suspicion/voluntary con-
sent); State v. Leonard, 825 P.2d 664
(Utah App. 1991) (reasonable suspicion/
probable cause for warrantless arrest and
search incident to arrest); State v. Mar-
shall, 791 P.2d 880, 882 (Utah App. 1990)
(reasonable suspicion/pretext stop). In
Marshall, the court articulated the “clearly
erroneous” standard as follows: “We will
not disturb the trial court’s factual evalua-
tion underlying its decision to grant or
deny a motion to suppress unless it is
clearly erroneous. Further, the trial court’s
finding is clearly erroneous only if it is
against the clear weight of the evidence or
if the appellate court reaches a definite and
firm conviction that a mistake has been
made.” State v. Marshall, 791 P.2d at 882.

However, certain panels of the Utah
Court of Appeals have stated that a bifur-
cated standard of review applies. State v.
Lopez, 831 P.2d 1040, 1043 (Utah App.
1992); State v. Carter, 812 P.2d 460, 465-
468 n. 3,6,8 (Utah App. 1991); State v.
Stewart, 806 P.2d 213, 215 (Utah App.
1991); State v. Johnson, 771 P.2d 326
(Utah App. 1989). In stating the standard
of review applicable to pretext stops and

reasonable suspicion, the Lopez court

stated: “In considering a motion to sup-
press, we review a trial court’s underlying
factual findings under a ‘clearly erro-
neous’ standard. However, we review the
trial court’s ultimate legal conclusions
flowing from these factual findings under
a ‘correctness’ standard.” State v. Lopez,
831 P.2d at 1043 (citations omitted). The

Supreme Court has defined the “correct-
ness” standard applicable to questions of
law as according the trial court’s decision
“no particular deference.” Oates v. Chavez,
749 P.2d 658 (Utah 1988).

“On January 7, 1993, the Utah
Supreme Court addressed the
split in the Court of Appeals
concerning the standard of
review applicable to voluntary
consent determinations.”

B. Voluntary Consent
As issues dealing with the legality of the
initial stop and any resulting level two
seizure, determinations of the legality of a
subsequent search have been historically
treated as questions of fact to be reviewed
under a clearly erroneous standard. State v.
Castner, 825 P.2d at 702; State v. Leonard,
825 P.2d at 667; State v. Carter, 812 P.2d at
468, n. 8; State v. Sterger, 808 P.2d 122,
126-27 (Utah App. 1991); State v. Arroyo,
796 P.2d 684 (Utah 1990); State v. Webb,
790 P.2d 65, 82 (Utah App. 1990). In Webb,
the court clearly explained the clearly erro-
neous standard, as extending deference to
the trial court’s factual determinations, but
still requiring a close examination by the
reviewing court.
A finding is clearly erroneous if it is
against the clear weight of the evi-
dence, or if the appellate court
otherwise reaches a definite and firm
conviction that a mistake has been
made. However, in evaluating
whether a finding of voluntary con-
sent is clearly erroneous, we are not
unmindful of the analysis in which a
reviewing court must engage to insure
that the State has met its burden of
proof on this issue: (1) There must be
clear and positive testimony that the
consent was unequivocal and specific
and freely and intelligently given; (2)
the government must prove consent
was given without duress or coercion,
express or implied; and (3) the courts
indulge every reasonable presumption
against the waiver of fundamental
constitutional rights and there must be

l

convincing evidence that such rights

were waived.

Webb, 790 P.2d at 82 (citations omitted).

Yet other panels of the Utah Court of
Appeals have held that the standard of
review applicable to determination of vol-
untary consent is a bifurcated standard,
where underlying factual determinations
are reviewed under a “clear error stan-
dard” and legal conclusions based on the
underlying factual determinations are
reviewed under a “correctness” standard.
State v. Vigil, 815 P.2d 1296, 1298-1300
((Utah App. 1991); State v. Hargraves,
806 P.2d 228, 231 (Utah App. 1991); State
v. Bobo, 803 P.2d 1268, 1271-1272 (Utah
App. 1990); State v. Arroyo, 770 P.2d 153,
154-55 (Utah App. 1989). In Vigil, the
court reasoned that “[t]he soundness of [a
bifurcated approach] is demonstrated by
considering the core functions of trial and
appellate courts, the need for some sem-
blence of consistency in the law, the
reason for insisting on detailed findings,
and the analytical deficiency inherent in
treating ultimate issues as matters of fact.”

On January 7, 1993, the Utah Supreme
Court addressed the split in the Court of
Appeals concerning the standard of review
applicable to voluntary consent determina-
tions. See, State v. Thurman, 203 Utah
Adv. Rep. 18, 21-26 (Utah 1993). The
Supreme Court held that “the trial court’s
ultimate conclusion that a consent was
voluntary or involuntary is to be reviewed
for correctness. The trial court’s underly-
ing factual findings will not be set aside
unless they are found to be clearly erro-
neous.” Thurman explicitly adopted the
reasoning presented in Vigil. Thurman,
203 Utah Adv. Rep. at 25-26 (citations
omitted). See State v. Vigil, at 1298-1301.
C. Impact of Thurman

While Thurman has clarified the stan-
dard of review applicable to voluntary |
consent determinations, difficulties still
remain in determining the appropriate
standard of review in other investigatory
stop issues.

The appellate divergence concerning
the applicable standard of review for pre-
text stop and/or reasonable suspicion
issues continues. Thurman is silent on
whether the court’s holding applies to
other Fourth Amendment, investigatory
stop inquiries. A narrow reading of Thur-
man would limit the application of a
bifurcated standard of review to voluntary
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consent issues or even more narrowly, to
Arroyo-type settings. But arguably, the
analysis applied in Thurman and Vigil
applies to equally fact-bound determina-
tions such as reasonable suspicion and
pretext stops. In Vigil, the court defined a
mixed question of law and fact as “one in
which the historic facts are admitted or
established, the rule of law is undisputed,
and the issue is whether the rule of law as
applied to the established facts is or is not
violated.” Vigil, 815 P.2d at 1299 (cita-
tions omitted, ellipses omitted). If the
Utah Supreme Court has adopted whole-
sale the reasoning of Vigil, then arguably,
this definition of mixed law and fact
applies to other investigatory stop issues.'*

Additionally, in Thurman, the court
reasoned that past decisions which applied
a clearly erroneous standard to voluntary
consent determinations had simply
assumed a federal standard of review. The
court went on to state: “Moreover, upon
close examination, in most of these cases
we appear not to have actually applied the
clearly erroneous standard, but to have
engaged in an independent consideration
of the facts to determine whether the trial
court’s ultimate conclusion that the con-
sent was voluntary was correct.” Thurman,
at 24." The Supreme Court has left the
door wide open for application of the same
analysis to the court’s decision in Men-
doza and the pretext and reasonable
suspicion standard of review.

Another concern voiced over applica-
tion of a bifurcated standard of review is
the erosion of the trial court’s discretion in
fact finding. State v. Sykes, 840 P.2d 825
(Utah App 1992) (Jackson, J., concurring).
Judge Jackson suggests that appellate
courts have tended to determine the appli-
cable standard of review by labeling the
issue in question and then applying a cor-
responding standard.'® Judge Jackson’s
concern is that by labeling issues appellate
courts have failed to make the essential
inquiry into competing policy considera-
tions inherent in reviewing trial court
decisions.

[Dlo the concerns of judicial admin-

istration favor the trial court or do

they favor the appellate court? To
put it another way — if efficiency,
accuracy and precendential weight
make it more appropriate for a trial
judge to determine whether established
facts fall within the relevant legal

definition, we should defer. However,

if the same concerns favor the appel-

late court, we should not defer.
Id at 830. Judge Jackson argues that such
labeling allows appellate courts to review
the factual findings of the trial court under a
clearly erroneous standard and then again
review the facts and any ‘conclusions’
under a correctness standard. The Utah
Supreme Court addressed Judge Jackson’s
concerns in footnote eleven of Thurman
with an extensive discussion of footnote
three of Ramirez. See Thurman, 203 Utah
Adv. Rep. at 29, n. 11.

“Recently, . . . Judge Orme
offered several practical
suggestions for anyone
considering an innovative state
constitutional argument.”

All investigatory stop issues are fact
intensive. The bifurcated approach
announced in Thurman clearly mandates
heightened appellate scrutiny of a trial
court’s ultimate conclusions. This height-
ened scrutiny should be offset by an
increased deference to the trial court’s
underlying factual determinations, including
the trial court’s determination of credibility
of witnesses and resolution of conflicting
evidence. Otherwise, appellate review may
well render the trial court’s role “meaning-
less.” Sykes, 840 P.2d at 838 (Jackson, J.,
concurring).

V.STATE CONSTITUTIONAL
CONSIDERATIONS

An article of this length cannot faithfully
address Utah State constitutional analysis
based on Article I, Section 14. The Utah
Supreme Court has frequently invited prac-
titioners to include independent state
constitutional arguments in their briefs. This
encouragement bore fruit in State v.
Larocco, 794 P.2d 460 (Utah 1990).

Prior to Larocco, the Utah Supreme
Court dealt with search and seizure cases by
generally following the federal interpreta-
tion of the Fourth Amendment issues.
Unfortunately, the federal interpretation of
Fourth Amendment protections as applied
to automobile searches has been anything

but consistent. Rather, the United States
Supreme Court has alternatively used two
different approaches to warrantless auto-
mobile searches. Larocco presented the
Utah Supreme Court with an opportunity
to diverge from the federal case law and
attempt to simplify search and seizure issues.

The standard set forth in Larocco
allows warrantless searches only “where
they satisfy their traditional justification,
namely, to protect the safety of police or
the public or to prevent the destruction of
evidence.” Id. at 469-70. The court
emphasized that the imposition of the
standard will hopefully promote “pre-
dictability and precision in judicial
review” and “protection of the individual
rights of [Utah’s] citizens.” Id.

Counsel must continue to advance
arguments premised on independent state
constitutional grounds. While the court
has frequently called for state constitu-
tional arguments, many advocates are left
wondering just exactly what the court is
seeking. The cases that address the issue
of briefing requirements have generally
stated that a brief is inadequate, rather
than giving specific positive guidelines.

We may conclude from Utah case law:

1. A nominal invocation of the state

constitution is generally insufficient to

embark on a state constitutional analysis.

2. State constitutional arguments must

be qualitatively briefed at both trial and

appellate court stages.

3. A separate state constitutional analy-

sis must set forth reasoned arguments

why the Utah constitution yields a dif-
ferent result than its federal
counterpart.

Recently, in State v. Bobo, 803 P.2d
1268 (Utah App. 1990), Judge Orme
offered several practical suggestions for
anyone considering an innovative state
constitutional argument. He suggested that
practitioners should do the following:

1. Consider the unique circumstances

of Utah’s constitutional development.”

2. Establish the propriety of state courts

to interpret similar state constitutional

provisions differently from similar
interpretation of federal provisions.”

3. Use a “sibling state” analysis, paying

particular attention to states with simi-

lar constitution provisions and
constitutions which served as models
for Utah constitutional provisions.”!

These observations are worthy of seri-

May 1993

17

T T T e e T Pt Ty BT I 1T T T 1 T T g T T LT p e e iy B




ous consideration. The format suggested
in Bobo might prevent briefing errors
which have been highlighted by the court
in the past. There are also several schol-
arly articles which should be studied by
anyone contemplating advancing or
deflecting arguments premised on Article
I, Section 14 of the Utah constitution.?

Where the evolution of applying Arti-
cle I, Section 14 principles will lead us is
uncertain at best. It is fair to say that prac-
titioners have heeded the call for
thoughtfully briefed state constitutional
arguments. Conversely, appellate response
has been unresponsively barren. For pre-
sent purposes, law enforcement officers
involved in investigatory stops in Utah
should conclude that they must perform
these stops with a dedicated awareness of
both state and federal constitutional
requirements in mind.

VI. TRENDS TOWARD
INCREASED COMPLEXITY:
JURISPRUDENTIAL FOOTNOTING

Search and seizure jurisprudence is
becoming increasingly complex in Utah.
One index of that trend is the increased
footnoting in appellate cases.

Granted, footnoting can be instructive.
Footnotes can present background infor-
mation, additional source material, and
further explanation or clarification. Addi-
tionally, they can be used for tedious
string cites and tangential or diversionary
arguments, preserving the flow and read-
ability of the text of the opinion.”

They are, however, inappropriate for
important judicial announcements. Discus-
sion of substantive, ground-breaking law
should not be consigned to the dubious
status of a footnote. They should be con-
cise, not free-standing mini-briefs. An
example of extensive footnoting contain-
ing important judicial announcements can
be found in State v. Ramirez, 817 P.2d 774
(Utah 1991) and State v. Carter, 812 P.2d
460 (Utah App. 1991).

Furthermore, footnotes should not be so
complicated that the reader must make an
outline to understand them. For example,
the Utah Supreme Court in footnote
eleven of State v. Thurman, 203 Utah
Adv. Rep. at 29, attempts to explain foot-
note three of State v. Ramirez, 817 P.2d
774, 781-82. Some practitioners have
already declared that they anxiously await
the arrival of the next generation of inter-

pretive footnotes which most likely will
attempt to explain footnote eleven in
Thurman.

Practitioners and trial courts alike are
confused as to what precedential weight to
give a footnote, particularly when the foot-
note concerns the holding in the text of the
opinion. Holdings and dicta become
obscured. Often, the appellate courts seem
to use footnotes to engage in a “conversa-
tion” of sorts without regard to the effect
this conversation is having on trial courts
and practitioners. As a result, rather than
clarifying the applicable legal standard the
appellate courts have created more confusion.

VII. CONCLUSION AND CAUTION

Litigators and trial court judges must
carefully read each investigatory stop
opinion. There is no substitution for exami-
nation and knowledge of the case law
including the voices of dissent and foot-
notes. But one must to be cautious in
interpretation and application of these deci-
sions. It is essential to note that the Utah
Supreme Court has not yet resolved critical
issues addressed by the Court of Appeals.
For example, the Utah Supreme Court has
neither discussed nor adopted the hypotheti-
cal reasonable officer standard.

“Discussion of substantive,
ground-breaking law should
not be consigned to the dubious
status of a footnote.”

Utah’s appellate courts have long
encouraged the trial court judges to care-
fully fashion findings of fact, either in
writing or on the record. Cynical finders of
fact, in light of the Thurman decision, might
be tempted to abandon detailed findings
because of the court’s proclivity to review
findings of fact for “correctness.” Appellate
“fact tinkering” may result in diminished
deference for the trial bench. An abandon-
ment of detailed trial court findings would
simply be wrong. The higher road is for trial
judges to carefully draft findings of fact and
to simply allow the appellate chips to fall
where they may. Perhaps as the trial court
bench continues to respond to the height-
ened expectations of the appellate bench,

—

that the appellate bench will in turn give
heightened deference.

Unfortunately, practitioners cannot, and
perhaps should not, expect bright-line, lit-
mus tests in Fourth Amendment
jurisprudence. The application of the
“totality of the circumstances” doctrine |
does not allow for concrete rules and for- |
mulae. It is a field which demands
exceptional briefing at both the trial and
appellate levels and that briefing must
include careful attention to the facts.

Utah’s appellate courts, like practition-
ers and trial judges, continue to struggle
with definitions, distinctions, inconsistent
federal and state analysis, cloudy theories
and complex interpretations in the field of
Fourth Amendment jurisprudence. An
abundance of precedent suggests that it
may always remain an area of uncertainty.
But the formidable task of making sense
of the case law is at least interesting. On
occasion, readers are forced to diagram
their way through the lengthy diatribes of
endemic dicta. Unless the bar protests,
lawyers will endure by acquiescence.
Aside from those boring episodes, the task
is a continuing adventure as one reads
cach new chapter of an interesting
jurisprudential saga.

I 1989, the Utah Bar Journal published an article entitled
“Investigatory Stops: Exploring the Dimensions of the ‘Rea-
sonable Suspicion” Standard.” This article examines Utah
appellate court investigatory stop/reasonable suspicion cases
announced since that publication and comments on develop-
ments in Utah’s search and seizure jurisprudence.

2T would like to thank Helene Kepas-Brown, Esq. who
worked extensively on this paper. In addition to drafting sec-
tion IV of this paper, Helene provided helpful editing and
research. I would also like to acknowledge the efforts of Jef-
frey Hunt,

3t s probable that even during the preparation and editing
of this article that additional investigatory stop cases will be
decided. The reader is referred to the Utah Advance Reports
for enlightenment and to compare the conclusions of this
article with the most recent appellate pronouncements,

4This, of course, assumes that there exists within our legal
community a “phantom hypothetical reasonable defense
counsel or prosecutor” who properly frames the issues, briefs
the case and presents an undisputed fact scenario.

SIn State v. Dietman, 739 P.2d 616, 617-18 (Utah 1987) (per
curiam), the Supreme Court recognized three levels of
encounters, and the circumstances under which each is con-
stitutionally permissible:
(1) an officer may approach a citizen at anytime and
pose questions so long as the citizen is not detained
against his will;
(2) an officer may seize a person if the officer has an
“articulable suspicion” that the person has committed or
is about to commit a crime; however the “detention must
be temporary and last no longer than is necessary to
effectuate the purpose of the stop™;
(3) an officer may arrest a suspect if the officer has prob-
able cause to believe an offense is being committed.
Id. (quoting United States v. Merritt, 736 F.2d 223, 230 (5th
Cir. 1984)).
Under this framework, a “level one” encounter occurs
when an officer approaches an individual and poses ques-
tions, and the individual remains free to disregard the
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questions and walk away. State v. Jackson, 805 P.2d 765,
767 (Utah App. 1990). As long as the individual remains free
to disregard the police, the encounter is consensual, no
seizure has occurred, and no reasonable suspicion is
required. Florida v. Bostick, 111 S. Ct. 2382, 2386 (1991). A
“level two” encounter, or seizure occurs when a reasonable
person, based upon the totality of the circumstances, remains
because he or she believes he or she is not free to leave.
United States v. Mendenhall, 446 U.S. 544, 554 (1980); State
v. Trujillo, 739 P.2d 85, 87 (Utah App. 1987). “In other
words, seizure occurs where an officer restricts the liberty of
an individual.” State v. Carter, 812 P.2d 460, 463 (Utah
App. 1991) (citations omitted). Seizures that are not brief
and not justified by the circumstances violate the Fourth
Amendment. See Terry v. Ohio, 392 U.S. 1, 19-20 (1968).

OThe cases which have acknowledged or applied the hypo-
thetical reasonable officer standard are as follows: State v.
Lopez, 831 P.2d 1040 (Utah App. 1992); State v. Lovegren,
183 Utah Adv. Rep. 81 (Utah App. 1992); State v. Figueroa-
Solorio, 830 P.2d 276 (Utah App. 1992); State v. Davis, 821
P.2d 9 (Utah App. 1991); State v. Carter, 812 P.2d 460
(Utah App. 1991); State v. Lovegren, 798 P.2d 767 (Utah
App. 1990); State v. Robinson, 797 P.2d 431 (Utah App.
1990); State v. Talbot, 792 P.2d 489 (Utah App. 1990); State
v. Marshall, 791 P.2d 880 (Utah App. 1990); State v. Smith,
781 P.2d 879 (Utah App. 1989); Srate v. Holmes, 774 P.2d
506 (Utah App. 1989).

TWhile Judge Leonard H. Russon authored the majority
opinion, Judge Gregory K. Orme’s concurring opinion, in
which Judge Judith M. Billings joined, represents the opin-
ion of the court as to the application of the pretext stop
analysis.

8Judge Russon elaborated on other difficulties in implement-
ing the Sierra hypothetical reasonable officer standard such
as a separation of powers problem by permitting the police
or the courts to decide what laws are reasonable enough to
enforce.

9Recently, the Utah Supreme Court announced in State v.
Thurman, 203 Utah Adv. Rep. 18 (Utah 1993) that the doc-
trine of stare decisis applies to the Court of Appeals.
“Although the doctrine is typically thought of when a single-
panel appellate court is faced with a prior decision from the
same court, stare decisis has an equal application when one
panel of a multi-panel appellate court is faced with a prior
decision of a different panel.” Id. at 25.

10The Court of Appeals previously relied upon the Carson
analysis.in State v. Sierra, 754 P.2d 972 (Utah App. 1988).

T The “and its occupants” language, directly attributable to
Prouse, has been quoted in several cases. See State v. John-
son, 805 P.2d 761, 763 (Utah 1991); State v. Schlosser, 774
P.2d 1132, 1135 (Utah 1989).

12Cases where the stop was allegedly based upon a traffic
violation include State v. Johnson, 805 P.2d 761 (Utah
1991); Srate v. Arroyo, 796 P.2d 684 (Utah 1990); State v.
Marshall, 791 P.2d 880, 883 (Utah App. 1990); State v.
Schlosser, 774 P.2d 1132, 1135 (Utah App. 1989); State v.
Sierra, 754 P.2d 972, 975 (Utah App. 1988); and State v.
Cole, 674 P.2d 119, 123 (Utah 1983). Cases where the stop
was allegedly based upon a suspicion of illegal activity
include State v. Godina-Luna, 826 P.2d 652 (Utah App.
1992); State v. Lovegren, 183 Utah Adv. Rep. 81, 82 (Utah
App. 1991); State v. Steward, 805 P.2d 213, 215 (Utah App.
1991); State v. Talbor, 792 P.2d 489, 491 (Utah App. 1990);
State v. Holmes, 714 P.2d 506, 507 (Utah App. 1989); and
State v. Baird, 763 P.2d 1214, 1216 (Utah App. 1988).

13geveral of the points made by the court in this case were
first articulated in a dissenting opinion in State v. Lopez, 831
P.2d 1040 (Utah App. 1992).

14Figueroa—Solorio cites State v. Robinson, 797 P.2d 431
(Utah App. 1990} as precedent that a computer check may be
conducted during the course of a traffic stop. However, as
Figueroa-Solorio points out, Robinson did not specifically
address the question of whether a warrants check was per-
missible. See Figueroa-Solorio, 830 P.2d t 280; Robinson,
797 P.2d at 435. Similarly, in State v. Johnson, 805 P.2d 761
(Utah 1991), the Supreme Court did not specifically address
the question of whether a warrants check was part of a rou-
tine traffic stop, but held that under the specific facts
available to the officer in question, running a warrants check
on the passenger in the vehicle stopped violated the Fourth
Amendment. Id. at 764. In State v. Munsen, 821 P.2d 13
(Utah App. 1991), while the majority reversed the trial
court’s denial of a motion to suppress on a lack-of-reason-

able-suspicion grounds, Judge Jackson filed a concurring opin-
ion which indicated he found a warrants check to be outside
the scope of a level two detention. Id. at 16-17.

15Determining the level of encounter is key in many investiga-
g Y y g
tory stop issues. As noted earlier, Utah courts recognize three
levels of encounters. See supra at note 4.

16fy addition to Fourth Amendment determinations, the
Supreme Court has also applied the “correctness” standard to
all evidentiary decisions. See State v. Thurman, 203 Utah Adv.
Rep 18, 25-26 n. 11 (Utah 1993); State v. Ramirez, 817 P.2d
774 781-82 n. 3.

I7prior Utah Supreme Court cases include: State v. Arroyo,
796 P.2d at 687; State v. Griffin, 626 P.2d 478, 480 (Utah
1981); State v. Durand, 569 P.2d 1107, 1108-09 (Utah 1977);
State v. Tuttle, 16 Utah 2d 288, 292, 399 P.2d P.2d 580, 582,
cert. denied, 382 U.S. 872 (1965); State v. Louden, 15 Utah 2d
64, 67, 387 P.2d 240, 242 (1963).

187 “question of fact” corresponds with a “clearly erroneous”
standard, a “question of law” corresponds with a “correctness”
standard, and a mixed question of law and fact corresponds
with a bifurcated standard.

194 practitioner may want to engage in historical analysis of
Utah constitutional framer’s original intent which would sup-
port applying a different standard from the federal case law
interpreting similar passages of the U.S. Constitution. See
Bradley, Hide and Seek: Children on the Underground, 51
Utah Hist.Q. 133, 142 (1983); Flynn, Federalism and the
Viable State Government, 1966 Utah L.Rev. 311; Crawley, The
Constitution of the State of Deseret, 29 B.Y.U. Studies 7 (1989).

205ee State v. Watts, 750 P.2d 1219, 1222 n.8 (Utah 1988)
(“[Clhoosing to give the Utah Constitution a somewhat differ-
ent conslruction may prove to be an appropriate method for
insulating the state’s citizens from the vagaries of inconsistent
interpretations given to the Fourth Amendment by the federal
courts.”); People v. Brisendine, 13 Cal. 3d 528, 550 (1975) (“It
is a fiction too long accepted that provisions in state consti-
tutins textually indentical to the Bill of Rights were intended to
mirror their federal counterpart. The lesson of history is other-
wise: The Bill of Rights was based upon corresponding
provisions of the first constitutions, rather than the reverse.”

See generally State v. Hygh, 711 P.2d 264, 272-73 (Utah
1985); State v. Brooks, 683 P.2d 51 (1974); see also State v.
Johnson, 68 N.J. 349, 346 A.2d 66 (1975).

21See State v. Jewett, 146 Vt. 221, 500 A.2d 233 (1985).
Jewett has been cited with approval in State v. Earl, 716 P.2d
803, 806 (Utah 1986). See, M. Hickman, Utah Constitutional
Law, 42-43 (1954) for information on states whose constitu-
tions served as models for the Utah Constitution.

22K enneth R. Wallentine, Heeding the Call: Search and
Seizure Jurisprudence under the Utah Constitution, Article
1, Section 14, 17 Utah J.Contemp. L. 267 (1991); Paul Cas-
sell, Search and Seizure and the Utah Constitution: Has the
Utah Supreme Court Gone Too Far in Creating a State
Exclusionary Rille,” Utah L.Rev. (in press).

23The American Heritage Dictionary of the English Lan-
guage defines the word footnote as follows: “A note placed
at the bottom of a page of a book or manuscript that com-
ments on or cites a reference for a designated part of the text.
. .. Something said or done after the more important work
has been completed; an afterthought. . . . To add further sup-
port or evidence for.”
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Reflections on the Constitutionality of
the Motor Vehicle Seat Belt Act

The accretion of dangerous power
does not come in a day. It does
come, however slowly, from the
generative force of unchecked disre-
gard of the restrictions that fence in
even the most disinterested assertion
of authority.’

There are two competing interpretative
principles in Utah constitutional jurispru-
dence. The first principle is that our State
Constitution is in no fashion a mere grant
of power to the Legislature, rather it oper-
ates solely as a limitation of last resort on
that assembly. The Legislature has plenary
power to perform any act or execute any
function not prohibited by our Constitution.”

The second principle recognizes that
the purpose of our Constitution is to pro-
vide an orderly foundation for our
government and to serve as a constraint on
the exercise of legislative power. This
principle emphasizes that legislative pre-
rogative must be exercised within the
framework of the State Constitution. If a
Statutory enactment confravenes any pro-
vision of the Utah Constitution, that
statute is invalid.?

It is the contention of this author that
§41-6-186 of the Motor Vehicle Seat Belt
Act', concerning the inadmissibility of evi-
dence of the failure to wear seat belts,
violates Article IV, Section I and Article
VIII, Section IV of the Utah Constitution
and is invalid.® Within the interpretative
parameters set forth above, this analysis
will present a state constitutional frame-
work for assessing the constitutionality of
the Motor Vehicle Seat Belt Act (here-
inafter “Seat Belt Act”). The role of the
Legislature, the separation of powers doc-
trine and the power of judiciary as it
relates to court procedure and evidence
will be examined and compared. After
cataloging the constitutional infirmities of
§ 41-6-186, the analysis will address con-
siderations relating to the admissibility of

By Gary L. Johnson

GARY L. JOHNSON is a shareholder
with the law firm of Richards, Brandt,
Miller & Nelson. He concentrates his
practice in complex civil litigation,
insurance and corporate law.

evidence of the failure to wear seat belts.

THE LEGISLATURE AS SOVEREIGN

Atticle I, Section II of the Utah Constitu-
tion expresses a fundamental principle
essential to every democracy: “All political
power is inherent in the people. . . .” Under
the Utah Constitution, the Legislature, rep-
resenting the people, has all of the original
power of the sovereign to enact laws of gen-
eral applicability, to provide normative
standards of conduct for society and to pro-
vide for the organization and operation of
the government.® A statute enacted by the
Utah Legislature carries with it the pre-
sumption that it is valid, and that the words
and phrases were chosen advisedly to
express legislative intent.”

It is not the prerogative of the courts of
our state on their own initiative to strike
down statutes as unconstitutional, regard-
less of the effect of the statute or the court’s

own personal proclivities. Like their fed-
eral cousins, our judges must wait for
litigants to come forth and challenge the
offending legislation.® Further, it is a uni-
versal rule of constitutional interpretation
that when there is more than one alterna-
tive to the interpretation of a statute, the
court is obligated to adopt any reasonable
construction of a statute that will assure its
constitutionality in preference to any con-
struction that would render its
constitutionality doubtful.

A statute enacted by the Utah Legisla-
ture should not be declared
unconstitutional “unless it is so unclear or
confused as to be wholly beyond reason,
or inoperable, or it contravenes some basic
constitutional right.”” However, the Utah
courts, for all the presumptive validity of
legislation, cannot shirk their duty to find
a statute unconstitutional when it conflicts
with a provision of the Utah Constitution.'
Further, the legislature cannot narrow or
otherwise alter a constitutional provision
by legislation."

Section 41-6-186 of the Seat Belt Act,
stating that evidence of the failure to wear
seat belts is inadmissible, contravenes two
provisions of the Utah Constitution: Arti-
cle V, Section I, which provides for the
separation of powers of the three branches
of government, and Article VIII, Section
IV, which provides a constitutional man-
date for the Utah Supreme Court to
establish and implement rules of evidence.

THE SEPARATION OF POWERS
Article V, Section I of the Utah Consti-
tution provides as follows:
The powers of the government of
the State of Utah shall be divided
into three distinct departments, the
Legislative, the Executive, and the
Judicial; and no person charged with
the exercise of powers properly
belonging to one of these depart-
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ments, shall exercise any functions

appertaining to either of the others,

except in the cases herein expressly

directed or permitted.
Under the Utah Constitution, the doctrine
of separation of powers is explicitly set
forth, unlike the federal constitution where
it is left to be deduced from the general
structure of that document. The historical
purpose behind the separation of powers
provision is to ensure the “independence
of each of the branches of state govern-
ment so that no one branch becomes a
depository for a concentration of govern-
mental powers.”"?

The separation of powers provision in
Article V is a cornerstone of the Utah
Constitution. As Justice Stewart noted in
his concurring opinion in Matheson v.
Ferry: “The framers of the Constitution
considered the principle embodied in Arti-
cle V, Section I to be of such importance
that they wrote that provision to prevent
its erosion by implication, strained con-
structions, or any means which would
have the effect of enfeebling that great,
over-arching principle of constitutional
government.”" Exceptions, however, to
the general principle, are allowed in cases
“expressly directed” or “permitted” by the
Constitution itself.

POWERS OF THE JUDICIARY
Article VIII, Section IV of the Utah
Constitution provides in pertinent part:
The Supreme Court shall adopt rules
of procedure and evidence to be
used in the courts of the state and
shall by rule manage the appellate
process. The legislature may amend
the rules of procedure and evidence
adopted by the Supreme Court upon
a vote of two-thirds of all members
oof both houses of the legislature.
The power of the Utah Supreme Court to
enact rules of evidence and the power of
the legislature to amend rules of evidence,
but not create rules of evidence, has been
addressed by the high court under several
different circumstances since the Utah
Constitution was amended in 1985.
Pursuant to its constitutional power in
Article VIII, Section IV of the Utah Con-
stitution, in September 1985, the Utah
Supreme Court formally adopted all statu-
tory rules of evidence not inconsistent
with the Court’s rules." In January of
1989, the Utah Supreme Court adopted all

existing statutory rules of procedure and
evidence contained in Utah Code Annotated
§8§ 77-35-1 through 33 that were not incon-
sistent with or superseded by rules of
procedure and evidence already adopted by
the court.” In Marakis v. State Farm Fire &
Casualty Co.,'s however, the Utah Supreme
Court discussed, albeit in dictum, the appli-
cability of a rule of evidence drafted by the
legislature, not the court.

“Section 41-6-186 of the
Seat Belt Act, stating that
evidence of the failure to wear
seat belts is inadmissible,
contravenes two provisions of
the Utah Constitution . . ..”

In Marakis, an insured brought an action
against an uninsured motorist carrier for
damages suffered in a one-car accident
allegedly caused by a non-contact “hit-and-
run” driver. The insurance carrier argued
that a recent change in Utah Code Anno-
tated § 31A-22-305(5) (1987) which
provided that the existence of the unidenti-
fied vehicle in a hit-and-run situation must
be established by “clear and convincing evi-
dence,” required proof of something more
than the testimony of the insured. Because
the statute became effective after the date of
the accident at issue and the statute was not
retroactive, the court decided the case on
other grounds. In its discussion of the evi-
dentiary standard in the statute, however,
the court had this to say:

In deciding this case, because the

issue is not before us, we do not

address the constitutionality and/or
legal applicability of this statute as it
regards this Court’s constitutional
mandate and responsibility to estab-
lish and implement rules of evidence.

See Utah Const. Art. VIII, Sec. IV

(1985)."

As a private citizen, the day-to-day deci-
sions and choices this author makes are
bound generally not by our State Constitu-
tion, but by his conscience. Utah state
legislators, acting in their official capacity,
do not always have that [uxury. They must
exercise their judgment and carry out their

functions within the bounds of the Utah
Constitution and within the bounds of the
separation of powers doctrine. When the
Legislature promulgates rules of evidence
or amends a rule of evidence with less
than two-thirds vote of both houses of the
Legislature concurring, that act is uncon-
stitutional. It would appear from the
Supreme Court’s comments in Marakis,
that the encroachments of the Utah Legis-
lature upon judicial power have not gone
totally unnoticed.

THE SEAT BELT ACT

Our Seat Belt Act can be found at Utah
Code Annotated § 41-6-181 et seq. It pro-
vides generally that adults who are
passengers in the front seat of a motor
vehicle operated on the streets and high-
ways of Utah shall wear a seat belt. There
is a cross-reference to the statute for chil-
dren under five years of age and specific
provisions for children five through eigh-
teen years of age, along with some
common sense exceptions. The penalty for
the violation of this statute is minimal,
consisting of a $10 fine.

The last provision of the Seat Belt Act
is Utah Code Annotated § 41-6-186,
which states:

The failure to wear a seat belt does
not constitute contributory or com-
parative negligence, and may not be
introduced as evidence in any civil
litigation on the issue of injuries
or on the issue of mitigation of
damages.

That provision is unconstitutional. It is
the enactment by the Utah Legislature of a
rule of evidence in direct violation of
Article VIII, Section IV of the Utah Con-
stitution. Further, the usurpation of
judicial powers by the Legislature violates
Article V, Section I of the Utah Constitu-
tion. There is no construction of §
41-6-186 that renders it constitutional.

In Whitehead v. American Motors Sales
Corp.,"® plaintiffs brought an action for
personal injuries against another driver
and the manufacturer of the vehicle in
which they were riding. At trial, defendant
sought to introduce evidence of plaintiffs’
failure to wear seat belts. Although the
court cited generally to case law rejecting
admissibility of that evidence, it stated that
the one persuasive reason not to admit tes-
timony on seat belts is the passage of Utah
Code Annotated § 41-6-186. The majority
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opinion states:

Although this statute was passed

subsequent to the litigation sub

Jjudice and was therefore not control-

ling at trial, we nonetheless decline

to place ourselves in the awkward

position of adopting a stance that is

in direct contravention of express

legislation. We therefore find that

the trial court did not err in exclud-
ing evidence that the failure to use
seat belts constituted contributory
negligence or failure to mitigate
damages."”
The author assumes the constitutionality
of § 41-6-186 was not raised before the
Court. Express legislation or not, the
Court cannot shirk from its responsibility
to strike down a statute that is in direct
contravention of express provisions in the
Utah Constitution.

In State v. Hansen,” the Utah Supreme
Court stated that it was within the preroga-
tive of the legislature to enact rules of
evidence and it was the duty of the court
to give them effect. That statement, how-
ever, appeared before the 1985
amendments to the Utah Constitution that
specifically empower the Utah Supreme
Court to enact rules of evidence. Adopting
a construction of the statute that assumes
constitutionality, i.e., that § 41-6-186 is
only an “amendment” to a rule of evidence
and not an enactment of a rule of evi-
dence, does not save the provision. A
cursory review of only one house of the
Utah Legislature, the Senate, reveals that
the Seat Belt Act passed the Senate on
February 13, 1986, on a vote of seventeen
“yes,” ten “no” and two ‘“‘absent.”® The
vote is a bare majority, not the two-thirds
required by the Utah Constitution.

The remainder of the Seat Belt Act,
however, is constitutional. As the Utah
Supreme Court noted in Berry v. Beech
Aircraft Corp., severability is primarily a
matter of legislative intent “which gener-
ally is determined by whether the
remaining portions of the act can stand
alone and serve a legitimate legislative
purpose.”? With the offending provisions
severed, the Act can achieve the purpose
of encouraging our citizens to wear seat
belts and thus minimize the unquestioned
social costs from the failure to wear seat
belts. Sections 41-6-181 through 185 stand
on their merits and remain constitutional.

ADMISSIBILITY OF EVIDENCE
CONCERNING THE FAILURE OF A
LITIGANT TO WEAR SEAT BELTS

The Seat Belt Act, shorn of the unconsti-

tutional Section 186, provides that drivers
and front seat passengers “shall wear” seat
belts. It is a general rule in Utah that the
violation of a standard of safety set by a
statute or ordinance is prima facie evidence
of negligence.” Therefore, the failure of a
driver or front seat passenger to wear seat
belts should be considered as prima facie
evidence of comparative negligence if either
of those parties are involved in an automo-
bile accident resulting in personal injury
litigation.

“[T]he failure of a driver or
Jfront seat passenger to wear
seat belts should be considered
as prima facie evidence of
comparative negligence.”

Support for this contention is found not
only in Utah case law, but in the language
of the Utah Comparative Negligence Act.”
Utah Code Annotated § 78-27-37(2) defines
“fault” for the purposes of comparative
negligence as:

[A]ny actionable breach of legal duty,

act, or omission proximately causing

or contributing to injury or damages
sustained by a person seeking recov-
ery, including, but not limited to,
negligence in all its degrees, contribu-
tory negligence, assumption of risk,
strict liability, breach of express or
implied warranty of a product, prod-
ucts liability, and misuse,
modification or abuse of a product.
The broad definition of fault in the Compar-
ative Negligence Act provides additional
support for the proposition that the failure to
wear seat belts is prima facie evidence of
negligence in personal injury litigation aris-
ing out of automobile accidents. It is an
omission that causes or contributes to the
damages sustained by a person seeking
recovery. Arguably, however, the failure to
wear seat belts is as much an issue of avoid-
able consequences as it is an issue of
comparative negligence. In other words,
although the failure to wear seat belts may

not “cause” the accident, it does “cause”
the injuries.

Justice Oaks in his concurring opinion
in Acculog, Inc. v. Peterson,” provided
guidelines for how a trial judge should
handle the issue of apportionment of dam-
ages in cases where the negligence of the
recovering plaintiff did not, in fact, con-
tribute to the cause of the accident, but
did contribute to the damages incurred.
Justice Oaks cited Restatement (Second)
of Torts, § 465, comment ¢ in support of
his analysis.

In Acculog, the plaintiff’s van,
equipped with special geologic equipment,
caught fire and was destroyed on the same
day that the defendant Peterson had
installed a new fuel filter to correct over-
heating in the engine. The plaintiff
claimed substantial damages as a result of
the destruction of the van and the special
equipment in the van, as well as lost prof-
its. Apparently, the plaintiff did not carry a
fire extinguisher in its van.

A special verdict containing five inter-
rogatories was submitted to the jury. The
jury determined that the plaintiff was
responsible for the damages to its vehicle
because it failed to carry a fire extin-
guisher, notwithstanding the defendant’s
evident responsibility for the cause of the
fire. The Utah Supreme Court reversed
and remanded to the trial court and specif-
ically held that the trial court had
committed prejudicial error in submitting
to the jury the question of the plaintiff’s
comparative negligence. However, the
high court expressly did not address the
issue of mitigation of damages or what is
sometimes called the “doctrine of avoid-
able consequences.” In his concurring
opinion, Justice Oaks, as noted above, set
out a scheme for determining how the trial
judge should handle the issue of appor-
tionment of damages at the new trial.

Justice Oaks noted that first the negli-
gence of both the plaintiff and the
defendant, which resulted in the actual
accident itself were to be compared in a
fashion consistent with the Comparative
Negligence Act. The trier-of-fact was to
determine what damages the plaintiff
would be allowed to recover, diminished
in an amount proportional to the amount
of negligence attributable to the plaintiff.
In other words, the jury was to determine
as to the cause of the accident the respec-
tive percentage of negligence on the part

22

Vol. 6 No. 5

a

T I e A T AT e R e SR R e R AR I e}



of the plaintiff and on the part of the
defendant.

Next, Justice Oaks said that the jury
would need to determine whether or not
the plaintiff negligently failed to mitigate
or avoid the damages incurred because of
the accident. If the plaintiff failed to miti-
gate or avoid such damages, then the
plaintiff’s award should be reduced by the
amount of damages that the plaintiff
would not have suffered if the plaintiff had
not acted negligently in failing to avoid
the consequences of the original accident.

Application of the guidelines set forth
in the concurring opinion in Acculog to the
situation where a litigant fails to wear his
or her seat belts is both reasonable and
consonant with our new comparative neg-
ligence statute. Further, the broad
language in the statute referencing injury
or damages seems to mandate such an
approach. The failure to wear seat belts is
itself prima facie evidence of negligence
that falls within the definition of “fault” in
the statute, and the breach of the legal duty
to wear the seat belt also causes or con-
tributes to the injuries or damages
sustained by the person seeking recovery.”

CONCLUSION
Utah Code Annotated § 41-6-186, pro-
viding that the failure of a litigant to wear

a seat belt may not be introduced as evi- -

dence in any civil litigation on the issue of
injuries or on the issue of miftigation of
damages, is the promulgation by the Utah
Legislature of a rule of evidence and is
unconstitutional. The offending section of
the Seat Belt Act, however, is severable
and the statutory mandate that drivers and
passengers wear seat belts is constitutional
and should remain in force and effect. The
failure to wear seat belts imposes a huge
social cost on the citizens of the State of
Utah. Whether you want to analyze the
problem as one of comparative negligence
in a causation context or as avoidable con-
sequences within the damages context, the
failure of the litigant to wear seat belts
should be admissible as evidence in the
courts of Utah.
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Commission
Highlights

During its regularly scheduled meeting of
March 11, 1993, which was held in Salt
Lake City, Utah, the Board of Bar Com-
missioners received the following reports
and took the actions indicated.

1.

Iron County Attorney Scott Burns,
Parowan City Manager Jim Burns,
Parowan City Attorney Michael Park,
and Cedar City Chief of Police Pete
Hanson appeared to review the cur-
rent status of judicial records in Iron
County.

Colin Winchester, General Counsel to
the Administrative Office of the
Courts, was invited into the meeting
to discuss the Court Administrator’s
approach to records consolidations.
Randy Dryer indicated that he had
received a report from David Bird,
Chairman of the Bar’s Legislative
Affairs Committee, regarding the Bar’s
involvement during the last legislative
session and that it was consistent with
the recommendations which had been
made by the Commission based upon
proposals from the Committee.

Craig Snyder referred to a list of bills
of interest which included information
that the Small Claims Court limit had
been increased to $5,000, that all of
the nine bills which the Bar had
opposed were either defeated or
referred to interim committee, and
that judicial salaries would see only a
modest 1.5% increase after some very
strong initial indication that no raises
would be forthcoming.

Snyder also indicated the following:
HB45 “Child Support Orders” would
require direct deduction from pay-
checks after January 1994 whether or
not the payor is in arrears; HB130
would restrict medical malpractice
liability and provide immunity for
charitable cases involving other than
simple negligence or indigent
patients; HB137 repeals the liability
of officers and directors based on
common negligence to require gross
negligence or recklessness; SB279
amends the interest rates on judge-

10.

11.

12.

STATE BAR NEWS

ment to be 2% over the federal judge-
ment rate and SB11 created the Judicial
Rules Review Committee.

John Baldwin reported on the signifi-
cant increase in registration for the
Mid-Year meeting which has reached
an all-time Mid-Year Meeting high of
473 registrants; the significant increase
in the number of Bar sections, commit-
tees and related groups who are using
the Law & Justice Center building; and
the increasing staff support given to the
committees and the increased attention
being given to the CLE Department.
Dryer reiterated that he had had
discussions with the Southern Utah Bar
regarding CLE in outlying areas and
that he had committed to providing
more services to the rural areas.

John Baldwin referred to notices which
had been placed in the Bar Journal
announcing that CLE hours would be
printed on a quarterly basis on mailing
labels affixed to Bar Journals and that
April’s journal would include a notice
of the Commission’s policy regarding
member benefits.

Baldwin indicated that the Public Forum
would be held to discuss the delivery of
legal services in the domestic relations
area on April 29, 1993 in conjunction
with Law Day and that the Officers &
Directors Conference which was being
prepared by the Business Law and Cor-
porate Counsel sections.

The Board voted to hold the *95 and
’96 Mid- Year Meetings in St. George.
Dryer requested Steve Trost, Denise
Dragoo and Paul Moxley to serve on a
panel to review the Legal Assistants
Association of Utah proposed Guidelines
for the Utilization of Legal Assistants.
Baldwin distributed a copy of the revised
Interprofessional Code recently com-
pleted by the Bar’s Legal/Health Care
Committee.

Keith Kelly distributed a plan for the
prevention of child abuse which he
indicated that the Young Lawyers Sec-
tion would be endorsing. He also
indicated that the Domestic Violence
video tape was being produced in con-
junction with the Women Lawyers of
Utah and the State Department of Pub-
lic Safety.

13. Steve Trost reported on behalf of the
sub-committee, which had been
appointed by Randy Dryer to review
the Client Security Fund enabling rule
and procedures.

14. The Board voted to adopt Ethics
Opinion #129 which deals with cer-
tain lawyer communications and
actions, with respect to third persons
and interprets Rule 4.4 of the Rule of
Professional Conduct.

15. After concluding all discipline matters,
all Staff and ex-officio members
rejoined the meeting.

16. The Board voted to appoint a special
prosecutor.

17. The Board voted to petition the Supreme
Court for an admissions rule change
for foreign law school graduates.

18. The Board voted to formally appoint
Jim Davis under the terms of the
statute passed providing the Bar Com-
mission with a voting member of the
Judicial Council.

A full text of the minutes of this and
other meetings of the Bar Commission is
available for inspection at the office of the
Executive Director.

Request for
Comment on
Proposed Bar Budget

The Bar staff and officers are currently
preparing a proposed budget for the fiscal
year which begins July 1, 1993, and ends
June 30, 1994. The process being followed
includes review by the Commission’s
Executive Committee and the Bar’s Bud-
get & Finance Committee, prior to
adoption of the final budget by the Bar
Commission at its June 1993 meeting.

The Commission is interested in assur-
ing that the process includes as much
feedback by as many members as possible.
A copy of the proposed budget, in its. most
current permutation, will be available for
inspection and comment at the Law & Jus-
tice Center after May 24, 1993. You may
pick up a copy from the receptionist.

Please call or write John Baldwin at the
Bar office with your questions or comments.
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Discipline Corner &

1 An attorney was pri

on February 12, 1993, for \V1olat1ng Rule

and file the order reﬂectmg the artles' | d

stlpulau . -
- , aﬂure vtoj reeeiv ﬂle stated {ehild
sup'port . October 1988, the client con-
tacted the court and learned, for the first
time, that the attorney had not filed the
order with the court. Iheteafter, the client
contacted the attorney and was assured
that the order would be filed Fr' m Octo
ber 1988 unt11 January 1992, the attorney
failed to prepare and file the order modify-
ing the Dectee. On Pebruary 7, 1997, the
client notified the Bar Counscl s Office.
On Eebroary 12, 1992 the attorney filed
the order modifying the Decree of
Divorce. In mitigation, the Screening
Panel considered the fact that the attorney
ultimately completed the work Burther,
due to the lapse of time and the long peri-

ods of nen-communication, a greater

sanction seemed unwarranted. In aggrava-
tion, the Screening Panel considered the
attorney’s misrepresentation to the client
concerning the filing of the order.

2. An allorney was prrvately repnmanded
on March 8, 1993, for violating Rules 1.3,

Diligence, and 1 .4ta), Communication.

The attorney accepted a $590.00 retainer
on February 20, 1991 to represent a client
in a divorce action. The attorney filed the
complaint for divorce on or about Febru-
ary 21, 1991 Thereafter, the attorney
failed to preparc and file a motion for tem-
porary relief or prepare a stipulation as
directed by the client. Further, the attorney
failed to return the client’s numerous
telephone messages or otherwise commu-
nicate the status of the case fo the client.
Ultimately, on March 11, 1992, the client

May 1993

| jstructnon loan and hold the buyer responsi-

ble for the attorney fees and ¢ related
¢ enforcement of the sales agreement.

| The sales agreement which the attorney
- drafted failed to compott with the client’s
fobJect' es. Thereafter, the buyer defaulted,

b  th client paid the attorney an additional

The matter was set for a hearing for March

17, 1992. The attorney failed to appear until

the client contacted her. The attorney. ulti-

_mately did appear, unprepared one and a
half houts later. The client was sanctioned |
and ordered to pay $100.00 in attorney fees
to the opposing party. The attorney, in court

and on the record; aceepted the liability for
the sanction and subsequently failed to pay.
the $100.00 which failure resulted in a lien
being placed on the client’s property. Upon
receipt of the Bar complaint, the Office of
the Bar Counsel contacted the attorney who

_failed to respond to the Bar Counsel s

request for information,

In agpravation, the Screening Panel con-
sidered the attorney’s discipline history and
failute to follow through with the Panel’s
carlier frecommendation and to fake ade-
quate meastres to become familiar with the
Utah Rules of Civil Procedure. In mitiga-

 tion, the Panel considered the attorney’s
- lack of experience; the atforney has been in

practice for five (5) years as a solo practitioner.

4. An attorney was privately reprimanded
~ on March 24, 1993, and placed on one (1)

yedr supervised probation for violating
Rules 1.1 Competence; 1.3, Diligence and
8.1(b), Bar Admission and Disciplinary
Maiters In July 1990 the attorney aceepted
a $400.00 retainer fee to draft a “‘saleg
agreement’” which among other provisions

was intended to protect the client (seller) in

the event the buyer defaulted on the con-

00 to commence a civil action

:“"'a_g t the buyer With the exception of a
_demand letter; the attorney failed to pro-
| vide any meaningful legal service to the

The client then hited ubstitute
d eventually prevailed in the
ivil suit. However, because the sales

agreement did hot prov1de for attorney s
 fees, the client was unable (o recover the

1,000.00 fees and costs incurred in the

| enforcement of the sales agreement. Upon

vretamlng substitute counsel, the client
day notice to the opposmg counsel in v101a- .
tion of the Rules of Civil Procedure, ‘The
opposing counsel moved for the dismissal
of the Counterclaim and sanctions. The |
 attorney moved to amend the Counterclainy. |

asked for a refund of the unused portion of -

the $500.00 or in the alternative asked the
aftorney to draft 4 srmple will. The attor-

ney failed to prepare the will or refund the
unused portion of the $500.00 retainer.

‘Upon receipt of the Bar complaint, the

Qfﬁceof.,B.ar. Counsel contacted the attor-
ney who fatled o respond to the Bar

Counsel’s request for information.

-~ In apgravapion the Screening Panel
considered the attorney’s discipline his
tory, failure to follow thtough with the
Panel s earlier recommendation. In mitiga:
tion, the Panel considered the attorney s
lack of experience; the attorney has been
in ptactiee fot five (5) years as a Solo

_practitioner.

5. An atlorney was prlvately reprlmandedf
on March 24, 1993, and placed on one (1)
year supervised probation for violating
Rules 1.3, Diligence and I |3(b); Safe-
keeping Property. In May of 1991 the
client, whose pro se workers compensa-
tion action had been dismissed. retained
the attorney to putsue the matter. On June
19, 1991, the attorney. in a letter; asked
the treating physician for a diagnostic
report and agreed to pay for the costs
related thereto. The attorney received the
diagnostic report and a statement for
$110.00 representing the cost of providing
the requested information. Thereafter; the
attorney: received monthly billings from
the Physician’s Billing Services for the
outstanding bill of $110.00. The attorney
failed (o pay the bill. In November 1991
the Billing Sérviees notified the client of
the unpaid balance and made thteats to
take legal action against the client. In
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August 1992 the client paid the unpaid

greed that the value of the services pro-

balance and filed a Bar complai t. On

ided by the attorney was approximately

November 4, 1992 four months after the

$2,000.00. This discipline was entered pur-

Bar complaint was filed, the attorney paid

suant to agreement between the attorne

the $110.00.

and the Office of Bar Counse

6. On Mareh 8, 1993, the Board of Bar
Commissioners approved a private repri-

SUSPENSION

mand for violating Rule .3 of the Rules
of Professional Conduct: The attoriney was

8.:0n March [, 1993, the Utah Suprenie

Coutt entered an Order placing Ray-S. Stod-

retained to represent a client in the United
States -District Court of California in a

datd on suspension from the practice of law
for a period of one (1) year. Theredfier, Mr,

civil rights aetion: The attorney drafted
and filed a Complaint that was subse-
quently dismissed for failing fo state a
claim upon which relief could be granted
and for failing to timely respond to a
defense Motion to Dismiss. The attorney
drafted and filed First and Second
Amended complaints which were likewise
dismissed for failure to state a claim upon
which reliel could be granted: During the

Stoddard will be placed on supervised pro-
bation for-six (6) months. This action was
based upon Mr: Stoddard’s failure to com-
ply with a prior order of discipline entered
on-April 18, 1988 which suspended him
from the practice of law for six (6) months;
the suspension being stayed with Mr. Stod-
dard placed on a nine (9) month supervised
probation. Thereafter, Mr  Stoddard failed

to_cooperate with the supervising attorney,

course of this litigation the attorney filed a
complaint on behalf of this same client in

The Office of Bar Counsel moved for the
revocation of the probation and: the rein-

a domestic relations matier and failed (o

atement of the original suspension. Upon

appear at the scheduled hearinp. The pri-

completion of the six month suspension;

vate teprimand for this conduct was
recommended by a Screening Panel of the
Ethies and Discipline Commiitee.

7. On March 27, 1993, the Board of Bar
Commissioners approved: a private repri-
mand, and restitution in the amount of
$1,500.00, for an attorney who accepted 4
fee for legal services on or about October

14, 1937; and failed thereafter fo provide

all of the legal services for which the fee
was paid. On that date; the attorney

Mr. Stoddard was reinstated pursuant o
motion and placed under six months super-
vised probation: Again, Mr, Stoddard failed
to cooperate with the supervising atforney.
‘The Office of Bar Counsel filed a Motion
for Order to Show Cause. The matter came
before the Special Master, the Honorable
Dean Conder presiding. Judge Conder’s
alternate tecommendation was approved by

the Supreme Court placing Mr. Stoddard on
a one (ly year suspension. Upon reinstate-

received $3.500.00,. a-portion:of which

ment; Mr. Stoddard will again be on

was for attorney’s fees and the remainder
was to be used to negoliate a settlement
with the opposing party. No seitlement
was negotiated, however, the complainant

supervised probation for six months with
the same conditions as stated in the Order of

Reinstatement dated March 6. 1991

Judicial Council Seeks Attorneys
to Serve onAlternative Dispute
Resolution Committee

The Judicial Council is seeking quali-
fied applicants to serve on a committee to
study and propose rules and legislation to
implement alternative dispute resolution
procedures in this state. The committee
will report to the Judicial Council and the
Utah Supreme Court. Interested attorneys
should submit a letter indicating their
interest and outlining their qualifications
to: Alternative Dispute Resolution Com-

mittee, ¢/o Administrative Office of the
Courts, 230 South 500 East #300, Salt Lake
City, Utah 84102. Letters of interest must
be received no later than May 28, 1993.
Questions regarding committee service may
be directed to Colin R. Winchester at (801)
578-3800.

Beehive Chapter
of ALA Elects
New Officers

The Beehive Chapter of the Associa-
tion of Legal Administrators (ALA)
recently elected new officers to serve dur-
ing the Chapter’s 1993-1994 fiscal year.

The officers elected include Julie A.
Carlisle, Office Administrator for Moyle
& Draper, P.C., as President; Suzanne P.
Wadsworth, Branch Office Administrator
for Holme, Roberts & Owen, as Vice-
President; Michael J. Easton, Firm
Administrator for Callister Duncan &
Nebeker, as Secretary/Treasurer; and Deb-
bie H. Stone, Director of Personnel for
Show Christensen & Martineau as Pro-
gram Director. The outgoing President of
the Chapter is C. Peyton Smith, Manager
for Human Resources and Facilities for
VanCott, Bagley, Cornwall and McCarthy.

The primary purpose of the Chapter is
to promote the exchange of information
regarding the administrative and manage-
ment problems relating to legal
organizations including not only private law
firms but also corporate legal departments,
government legal and judicial organiza-
tions, and public service legal groups.

In support of its purpose, the Chapter
holds monthly meetings during which
speakers address topics relating to law
firm management. The Chapter also spon-
sors educational courses from time to time
and annually conducts a salary and bene-
fits survey relating to law firm staff
employees.

While regular members of the organi-
zation must be law firm administrators or
equivalent, associate membership is avail-
able for practicing lawyers involved in law
firm management, and both full-time
teachers and students at institutions of
higher learning.

Further information about the Chapter
and its activities can be obtained by con-
tacting Julie A. Carlisle at 521-0250.

26

Vol. 6 No. 5




1993-1994 Utah State Bar
Request for Committee Assignment

When the Utah Supreme Court organized the Bar to regulate and manage the legal profession in Utah, it defined our
mission to include regulating admissions and discipline and fostering integrity, learning, competence, public service and
high standards of conduct. The Bar has 27 standing and special committees dedicated to fulfilling this mission. Hundreds
of lawyers spend literally thousands of hours in volunteer service on these committees.

Many committee appointments are set to expire July 1, 1993. If you are currently serving on a committee, please check
your appointment letter to verify your term expiration date. If your term expires July 1, 1993 and we do not hear from
you, we will assume that you do not want to be reappointed, and we will appoint someone to take your place. If your
term expires in 1994 or 1995, you do not need to reapply until then. If you are not currently serving on a committee
and wish to become involved, please complete this form. See reverse side for a brief explanation of each Committee.

Applicant Information

Name

Office Address

Office Telephone

Past Service On Length of Service
Choice Committee Name This Committee? On this Committee?
1st Choice Yes/No 1,2,3,3+ yrs.
2nd Choice Yes/No 1, 2,3, 3+ yrs.
3rd Choice Yes/No 1, 2, 3, 3+ yrs.

ADDITIONAL COMMENTS (to include qualifications, reason for serving and other past committee affiliation):

For over 60 years, the Utah State Bar has relied on its members to volunteer time and resources to advance the legal
profession, improve the administration of justice, and to serve the general public. The Bar has many outstanding people
whose talents have never been tapped. Many of you have never served on a Bar committee. I urge you to do so.

Sincere}y,

H. James Clegg, President-Elect




Instructions to Applicants: Service on Bar committees
includes the expectation that members will regularly
attend scheduled meetings. Meeting frequency varies by
committee, but generally may average one meeting per
month. Meeting times also vary, but are usually
scheduled at noon or at the end of the workday.
Members from outside Salt Lake are encouraged to
participate in committee work.

10.

11.

12.

Committees

Advertising.
Counsel regarding violations of professional conduct and

reviews procedures for resolving related offenses.

Alternative Dispute Resolution. Recommends involvement and
monitors developments in the various forms of alternative
dispute resolution programs.

Annual Meeting. Selects and coordinates CLE program topics,
panelists and speakers, and organizes appropriate social and
sporting events.

Bar Examiner Review. Drafts and grades essay questions for
the February and July Bar Examinations.

Bar Examiner Committee. Reviews essay questions for the
February and July Bar Exams to ensure that they are fair,
accurate and consistent with federal and local laws.

Bar Journal. Annually publishes ten monthly editions of the
Utah Bar Journal to provide comprehensive coverage of the
profession, the Bar, articles of legal importance and
announcements of general interest.

Character & Fitness.  Reviews applicants for the Bar
Examinations to make recommendations on their character and
fitness for admission to the Utah State Bar.

Client Security Fund. Considers claims made against the Client
Security Fund and recommends appropriate payouts for
approval by the Bar Commission.

Continuing Legal Education. Reviews the educational programs

" provided by the Bar to assure variety, quality and conformance

with mandatory CLE requirements.

Courts and Judges. Coordinates the formal relationship
between the judiciary and the Bar including review of the
organization of the court system and recent court reorganization
developments.

Delivery of Legal Services. Explores and recommends
appropriate means of providing access to legal services for
indigent and low income people.

Disciplinary Hearing Panel. Hears formal proceedings brought
to determine violations of Rules of Professional Conduct and
makes recommendations to Bar Commission for appropriate

. sanctions.

Makes recommendations to the Office of Bar.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Bthics Advisory Opinion. Prepares advisory opinions in
response to requests by members of the Bar interpreting Rules
of Professional Conduct.

Ethics and Discipline. Screens complaints made against
members of the Bar to determine violations of Rules of
Professional Conduct and issues either non-public sanctions or
formal complaints.

Fee Arbitration. Holds arbitration hearings to resolve voluntary
disputes between members of the Bar and clients regarding
fees.

Law Related Education and Law Day. Helps organize and
promote law related education and the annual Law Day
including mock trial competitions.

Lawyer Benefits. Reviews requests for sponsorship and
involvement in various group benefit programs, including
health, malpractice, disability, term life insurance and other
potentially beneficial group activities.

Lawyers Helping Lawyers. Provides assistance to lawyers with
substance abuse or other various impairments and make
appropriate referral for rehabilitation or dependency help.

Legal/Health Care. Assists in defining and clarifying the
relationship between the medical and legal professions.

Legislative Affairs. Monitors pending or proposed legislation
which falls within the Bar’s legislative policy and makes
recommendations for appropriate action.

Mid-Year Meeting. Selects and coordinates CLE program
topics, panelists and speakers, and organizes appropriate social
and sporting events.

Needs of Children. Raises awareness among Bar members
about legal issues affecting children and formulates positions on
children’s issues.

Needs of the Elderly. Assists in formulating positions on issues
involving the elderly and recommending appropriate legislative
action.

New lLawyers CLE. Reviews the educational programs
provided by the Bar for new lawyers to assure variety, quality
and conformance with mandatory New Lawyer CLE
requirements.

Professional Liability. Monitors the Bar’s continuous liability
insurance program with carriers under a fully standard policy
form.

Securities Advisory Committee. Provides input to the Utah
Securities Division on issues regarding the regulation of the
securities marketplace.

Unauthorized Practice of Law. Reviews and investigates
complaints made regarding unauthorized practice of law and
recommends appropriate action, including civil proceedings.

Forms\Committ.93
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Supreme Court Seeks
Attorneys to Serve on
Adyvisory Committees

Article VIII of the Utah Constitution
grants the Utah Supreme Court the author-
ity to adopt rules of procedure, rules of
evidence, and rules governing the practice
of law. To assist it in its rulemaking
responsibilities, the Court has established
the following advisory committees: Rules
of Civil Procedure, Rules of Criminal Pro-
cedure, Rules of Juvenile Procedure, Rules
of Appellate Procedure, Rules of Evi-
dence, and Rules of Professional Conduct.

The Court is seeking qualified appli-
cants to serve four year terms on each of
the above committees. Interested attorneys
should submit a letter indicating the com-
mittee(s) they would like to serve on and
outlining their qualifications to: Supreme
Court Advisory Committees, ¢/o Adminis-
trative Office of the Courts, 230 South 500
East #300, Salt Lake City, Utah 84102.
Letters of interest must be received no
later than May 28, 1993. Questions
regarding committee service may be

directed to Colin R. Winchester at (801)

578-3800.

MCLE Reminder

Attorneys who are required to comply
with the odd year compliance cycle, will
be required to submit a “Certificate of
Compliance” with the Utah State Board of
Continuing Legal Education by December
31, 1993. In general the MCLE require-
ments are as follows: 24 hours of CLE
credit per two year period plus 3 hours in
ETHICS, for a combined 27 hour total. Be
advised that attorneys are required to
maintain their own records as to the num-
ber of hours accumulated. Your
“Certificate of Compliance” should list all
programs that you have attended that sat-
isfy the CLE requirements, unless you are
exempt from MCLE requirements. If you
have any questions concerning the MCLE
requirements, please contact Sydnie
Kuhre, Mandatory CLE Administrator at
(801) 531-9077.

ATTENTION:
New CLE
Tracking Procedure!

Beginning April 1, 1993, and on a
monthly basis thereafter, the Utah State Bar
will be printing CLE information on the
mailing labels affixed to the Bar Journals.
The Utah State Bar and the Utah State
Board of Continuing Legal Education will
track CLE hours for programs which have
been previously approved and reported to
the Utah State Board of CLE. This informa-
tion will also be accessible by contacting
the Utah State Board of CLE, which is
located in the Utah Law & Justice Center.
Each attorney will still be required to
keep track of his or her CLE hours. This
service is being provided as a courtesy to
Bar members and doesn’t release them of
their responsibility to keep records of
their own. Regulation 5-103 (1) of the Utah
State Board of Continuing Legal Education
states the following: Each attorney shall
keep and maintain proof to substantiate the
claims made on any statement of compli-
ance filed with the Board. The proof may
contain, but is not limited to, certificates of
completion or attendance from sponsors,
certificates from course leaders or materials
claimed to provide credit. This proof shall
be retained by the attorney for a period of
four years from the end of the period for
which the statement of compliance is filed,
and shall be submitted to the Board upon
written request.

Supreme Court
Seeks Attorneys to
Serve on MCLE Board

The Utah Supreme Court is seeking
five attorneys to serve three-year terms on
the Utah State Board of Continuing Legal
Education. Interested attorneys should
submit a letter indicating their interest and
outlining their qualifications to: Utah State
Board of Continuing Legal Education,
Utah Law & Justice Center, 645 South
200 East, Salt Lake City, UT 84111-3834.
Letters of interest must be received no later
than May 28, 1993. Questions regarding
committee service may be directed to
Sydnie W. Kuhre at (801) 531-9077.

Softball Enthusiasts

The Second Annual Lawyers League
Pre-Season softball tournament to benefit
Utah Legal Services and the Legal Aid
Society of Salt Lake will be held Saturday,
May 22, 1993 from 8:00 a.m. — 1:00 p.m. at
Riley School field, 1431 South 900 West,
and Parkview School field, Mead Avenue
(980 South 1250 West). If your law firm or
governmental agency would like to field a
team but has not yet registered, please con-
tact Shannon Clark at 521-6383. If your law
firm cannot field a team but you would
like to participate, please also contact Shan-
non Clark. Prizes awarded for several
categories.

Applicants Sought for
Bar Appointments to
Utah Legal Services
Board of Directors

The Board of Bar Commissioners is
seeking applications from Bar members
for appointments to serve two-year terms
on the Board of Directors of Utah Legal
Services, Inc. The Board sets policies and
establishes budgets for Utah Legal Ser-
vices, which is a state-wide provider of
legal representation to low income people
in civil judicial matters.

Applications for Board representation
from rural districts outside the Wasatch
front are particularly encouraged. Bar
members who wish to be considered for
appointment over the next six months
must submit a letter of application includ-
ing a resume. Applications are to be
mailed to John C. Baldwin, Executive
Director, Utah State Bar, 645 South 200
East #310, Salt Lake City, UT 84111, and
must be received no later than 5:00 p.m.
on May 31, 1993,

Notice of
Legislative Rebate

Bar policies and procedures provide
that any member may receive a propor-
tionate dues rebate for legislative related
expenditures by notifying the Executive
Director, John C. Baldwin, 645 South 200
East, Salt Lake City, UT 84111.
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Porter Administration Bidg.
7039 East 18th Ave.

Denver, CO 80220 PRESS RELEASE

Telonopion (300 321 7607
e 39th Annual
ROCKY MOUNTAIN
MINERAL LAW INSTITUTE

Vail, Colorado

JOHN C. LACY

President July 22-24, 1993
RANDY L. PARCEL
Vice President

PAUL A. COOTER

WILLIAM G. LAS::::.E:;:
oo R purs The Rocky Mountain Mineral Law Foundation is sponsoring the 39th Annual
Frecutue Diector Rocky Mountain Mineral Law Institute in Vail, Colorado, on July 22-24, 1993. All
GOVERNING ORGANIZATIONS meetings will be held at the Radisson Resort Vail.

Law Schools

quverglly of Alperta . .

rzons Sais Unveraty The 39th Annual Institute offers the combined expertise of 28 outstanding and
Brigham Young Universit v, * :

" Onvery of Caigry experienced natural resources law practitioners. Presentations will address a

University of Calif.-Davis

University of Cali. Hastings variety of practical legal and land problems associated with the exploration for and

Unive_rsity of Cgloraz_ﬂo . . . .
Uniersty of Derver development of oil and gas, hard minerals, and water on both public and private
Univeraty of Houson lands.
University of Idaho
University of Kansas
L°Lu?§;:"§§'ea?gcvﬂesﬁs The Institute will open with a day-long General Session, with subsequent days
niversity of Montana

Universily of Nebraska split between Mining, Oil and Gas, Landmen’s, and Water Sections. The entire

University of New Mexico

A Landmen’s Program will center on "How to Conduct Due Diligence Operations.”

University of Oklahoma . N .

T et o Souh Dok Papers focusing on environmental, public lands, and international topics are
O ot Unverony interwoven throughout the program.
Texas Tech University

University of Texas

University of Tulsa . .

Wuggyee'ssgyyzf Ut The Institute will be of interest to lawyers and landmen, as well as to corporate
‘ashburn University . . .

University of Wyoming management, government representatives, and university faculty.

Bar Associations

Alaska Bar Assn.
American Bar Assn.-SONREEL “, . . . :

State Bar of Arizona For additional information, contact the Foundation at (303) 321-8100.

Colorado Bar Assn.

’ Idaho State Bar

State Bar of Montana

Nebraska Stale Bar Assn.

State Bar ot Nevada

Slale Bar of New Mexico

Slale Bar of South Dakota

Utah State Bar

Wyoming Slate Bar

Mining Associations

Ame;f:ﬁ%:“ﬁ';"’ﬁ?g;cﬁg"%%? As a nonprofit educational org.anizat.ion, th(f For.mdation _would appre{ciate any publicity you
Coloado Mining Assn can provide for this Institute, including notices in magazines, professional Joyrnals,
N s ASS1. newsletters, and calendars of events. A broci'Lure is attached for your convenience. For

New Mexico Mining Assn. additional information, contact the Foundation at (303) 321-8100. Thank you.

Norlhwest Mining Assn.

Racky Mtn. Assn. of Mineral Ldmn.
Ulah Mining Assn,

Wyoming Mining Assn.

Oil & Gas Assoclations

American Assn. of Professional Ldmn.
American Petroleum Inslitute

Denver Assn. of Petroleum Ldmn.
Indep. Petroleum Assn. of America
Indep. Petroleum Assn. of Mtn. States
Indep. Petroleum Assn. of New Mexico
| New Mexico Oif & Gas Assn.
Rocky Mountain Oil & Gas Assn.

Vol. 6 No. 5

30




JuDICIAL PROFILES

Profile of Judge Homer F. Wilkinson

BACKGROUND

Judge Wilkinson is a genuine local
product. Born in Cedar City and educated
in Salt Lake, he strives to help maintain
the pleasant atmosphere he so thoroughly
enjoyed as a youth. Wilkinson attended
Wasatch Elementary, Bryant Junior and
East High Schools. He also stayed around
for college — receiving both Bachelor of
Science and Juris Doctorate degrees from
the University of Utah.

Wilkinson finds judging “a very sober-
ing experience,” particularly when the
lives of individuals will be dramatically
impacted from particular decisions. While
he very much likes being on the bench, he
finds many of his duties particularly
painful. Dealing with “real world” prob-
lems as the breakdown of families and
marriages is among his least pleasurable
responsibilities. Particularly agonizing to
Wilkinson is his repeated observation of
the unfortunate hatred and bitterness that
often accompany domestic disputes. Dis-
putes regarding the lack of integrity in the
business community also are troubling. As
is likely true of any judge, Wilkinson’s
notes, he now holds a heightened aware-
ness of the problems inherent in many
peoples’ lives — an awareness that is not
always pleasant.

Life as a judge, however, is by no
means unsatisfying. Judge Wilkinson most
enjoys seeing justice done to both parties.
While he explains that the heartache often
felt by the “losing party” is difficult to
observe, in most cases — he believes jus-
tice is served.

While he has been a judge for over a
decade, Wilkinson remains sensitive to the
pressures and constraints inherent in prac-
ticing law. In fact, he states that if
anything he has become more empathetic
to attorneys since becoming a judge. He
has increased appreciation for the time
restraints within which they operate.

VIEWS ON LEGAL SYSTEM
Judge Wilkinson gives our system an

=

By Terry E. Welch

Judge Homer F. Wilkinson

District Judge
Third District Court
Elected: 1979
Law Degree: 1955, University of Utah
Practice: Real property, business law and
personal injury litigation
Law Related Elected to five terms of Utah State
Activities: Legislature — 1966 to 1976: Minority

Whip — 39th Legislature; Chair —
House Judiciary Committee; Vice
Chair — Judiciary Appropriations
Committee. Assistant Attorney General
— 1956-1962; Utah State Bar Legisla-
tive Committee; Instructor of Law —
Camp Williams Police Academy;
Instructor of Business Law — Stevens
Henager Business College, Utah Tech-
nical College, and Brigham Young
University Salt Lake Campus.

“A” for overall design and theory. Even in
practice, Wilkinson grades the system only
slightly lower — perhaps a B4+/A-. Simply
put, says Wilkinson, the system is the best
ever implemented anywhere in the world.
Wilkinson views the independence of the
judiciary as the system’s greatest strength.
The jury system is an added strength in his
view — and one that sets our system apart
from many others. While, at times, prob-
lems may arise within the system,
Wilkinson believes they are most often
caused by improper use or misuse of the

system and not by a flaw in the underlying
system itself. In fact, when asked what
changes he would make to our legal sys-
tem, he responds simply: “Limit the
numbers of appeals in a case.” Delays in
the appellate process and numerous
appeals — two of the most glaring mis-
uses of the system in Wilkinson’s view —
are the result of a good idea gone awry
through poor application of underlying
principles.

STRATEGY FOR SUCCESS
BEFORE JUDGE WILKINSON

Among Judge Wilkinson’s “pet
peeves” is the frequently encountered
habit of some attorneys to unnecessarily
repeat certain points, both in written mem-
oranda and during oral argument.
Wilkinson finds unnecessary footnotes
and citations in briefs particularly bother-
some. Wilkinson also dislikes calls for
unneeded continuances. He prefers to get a
case set for trial as soon as reasonably
possible.

As a point of practical advice, Wilkin-
son urges lawyers to always cooperate
with opposing counsel. Whenever a prob-
lem can be worked out with a phone call,
unnecessary motions should be avoided.
In short, cut down the paper work when it
is not necessary. “This would include the
elimination of courtesy copies to the Court
unless absolutely necessary,” he adds.

Wilkinson is a strong advocate of the
“Commandments of Getting Along With
Fellow Lawyers,” a draft of which was
published several years ago in the Bar
Bulletin. These “commandments” are
summarized as follows:

1. Never mislead another lawyer.

2. Don’t take advantage of opposing
counsel on technicalities that are not
truly designed to “protect your client’s
rights.”

3. Never force opposing counsel to
do the hard way that which can be done
informally.

4. Promptly return all telephone
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calls of other lawyers.

5. Accommodate schedules wher-
ever reasonably possible.

6. Try to work out discovery dis-
putes informally without resorting to
motions unnecessarily.

7. Practice law so that you need few
favors, but so that when you need a
favor, opposing counsel will not refuse.

8. Avoid militant stances and unnec-
essarily abrasive letters.

9. Don’t bad-mouth other lawyers.

10. Always be willing to give advice
to other lawyers when asked.
Wilkinson is convinced that adherence

to these simple rules will greatly increase
one’s reputation among fellow practition-
ers and will result in a more pleasant and
rewarding practice.

Wilkinson has an “open-door” policy
and encourages all appropriate contact
with his clerk or himself to discuss proce-
dure. He encourages attorneys to call his
clerk first, but if she cannot provide suffi-
cient guidance Wilkinson is happy to
respond personally. Wilkinson states that
attorneys “can call or come into the office
at any time.”

OUTSIDE ACTIVITIES

Judge Wilkinson continues to play
handball “3 times a week.” Wilkinson
took up the sport as a “healthy diversion”
in 1958 and has never quit. Wilkinson also
enjoys boating and water skiing at Lake
Tahoe and relaxing in St. George. He lists
“Chariots of Fire” as his favorite movie
and Justice Ellett’s book “A Redneck
Judge” as a favorite book. Wilkinson also
relishes the time he spends with his family
and grandchildren.
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VIEWS FROM THE BENCH

On October 16, 1992, T was
appointed full-time magistrate
judge for the District of Utah. This
appointment was made when the Judicial
Conference of the United States approved
the conversion of one part-time magistrate
judge position to full-time status in April,
1992. A public notice of the vacancy was
advertised and a merit selection panel
comprised of seven members including the
chairperson was established to screen,
interview and recommend applicants to
the District Court.! Five names were sub-
mitted to the active members of the Court
and the final selection was made by a
majority vote of the judges.

I joined Ronald N. Boyce as the second
full-time magistrate judge in the District
of Utah. Currently there are also three
part-time magistrate judges in the District,
Patrick H. Fenton in Cedar City, Ray E.
Nash in Vernal, and F. Bennion Redd in
Monticello.

Since assuming the bench the most
commonly asked questions by both mem-
bers of the bar and lay persons has been
“What do magistrate judges do?”, usually
followed by, “Where is your courtroom?”
This article will attempt to answer these
questions by looking at the statutory
scheme giving rise to the position, and the
jurisdiction and powers entrusted to mag-
istrate judges in both criminal and civil
matters.

UNITED STATES
MAGISTRATE JUDGES

Twenty five years ago the position of
United States Magistrate Judge was cre-
ated by Congress when it enacted the
Federal Magistrate Act of 1968.> Since its
inception the magistrate judges’ primary
role has been to support United States Dis-
trict Court Judges as they deem it
appropriate. This support has evolved to
where magistrate judges now play an
important role in virtually every aspect of
federal court litigation. During 1992 mag-

e

By Judge Samuel Alba

SAMUEL ALBA graduated from Utah
State University in 1969. He received his
Juris Doctorate from Arizona State Uni-
versity in 1972. Judge Alba was admitted
to the Arizona Bar in 1972 and the Utah
bar in 1980. He began his career in Ari-
zona as a Deputy Federal Public
Defender. He worked in the District of
Arizona for five years and then entered
private practice for three years with
Gama, Iniquez & Alba. He moved to
Utah in 1980, where he was an Assistant
United States Attorney for seven years.
In 1987, he joined Prince, Yeates &
Geldzahler where he remained until his
appointment to the United States Magis-
trate’s office.

istrate judges in the District of Utah handled
3,068 matters in civil and criminal cases
before United States District Courts.
Magistrate judges serve for fixed terms
and their salaries are set by the Judicial
Conference pursuant to statute.’ Full-time
magistrate judges are appointed for eight
year terms and part-time magistrate judges
for four year terms. Full-time magistrate

judges may not engage in the practice of

law or “other business, occupation, or
employment inconsistent with the expedi-

tious, proper and impartial performance of

United States Magistrate Judges in Utah

their duties as judicial officers.” Part-time
magistrate judges, however, may engage
in the practice of law or other employ-
ment. Once appointed, a magistrate judge
may only be removed from office prior to
the expiration of his term, for “incompe-
tency, misconduct, neglect of duty, or
physical or mental disability.” Title 28
U.S.C. § 631 contains other information
regarding appointment and tenure.

In the District of Utah, Ronald N.
Boyce was appointed as part-time United
States Magistrate Judge on January 1,
1984. He served in that position until
February 8, 1992, at which time he was
appointed as a full-time magistrate judge
to replace the retiring Calvin Gould.
Patrick H. Fenton has been continuously
serving as a part-time magistrate judge in
Cedar City since May 3, 1979. Ray E.
Nash was initially appointed to serve as a
part-time magistrate judge on May 3,
1979. F. Bennion Redd was appointed as
part-time magistrate judge on March 29,
1979.

CIVIL JURISDICTION

Magistrate judges handle a wide range
of matters. The principal statute setting
forth the jurisdiction of magistrate judges
is Title 28, United States Code, Section
636. The statute generally provides for the
handling of pretrial matters and motions in
both civil and criminal cases. Pretrial mat-
ters in civil cases include initial
scheduling conferences pursuant to Fed-
eral Rules of Civil Procedure 16. The
practice in this district is that four of the
district judges currently handling cases
refer matters to the full-time magistrate
judges usually 60 days after the first
answer or dispositive or jurisdictional
motion has been filed in a civil case. Rule
204-1 of the Rules of Practice for the
United States District Court for the Dis-
trict of Utah provides further direction on
what is handled at the initial scheduling
conference. Subdivision (a) (1) of the Rule
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lists the specific items that are to be
addressed. The two full-time magistrate
judges routinely handle these conferences
and establish dates, including final pretrial
conference and trial dates before the dis-
trict court judges. These conferences are
held pursuant to Rule 204-1 subdivision ¢,
which specifically provides that “the court
may designate a United States Magistrate
Judge to hold initial scheduling or discovery
conferences or any pretrial conference.”
Litigants should be aware that under 28
U.S.C. § 636 (b) (1), a magistrate judge’s
authority to handle pretrial motions
depends on the specific reference made
under the statute by the individual District
Judge. Under 28 U.S.C. § 636 (b) (1) (A)
magistrate judges may hear and decide
any non-dispositive pretrial motion in a
civil or criminal case. Usually this
involves any motion which through its res-
olution will not dispose of a parties’
claims. In this district procedural and dis-
covery motions,® scheduling conferences,
and settlement conferences are routinely
referred pursuant to this subdivision. Liti-
gants should be aware that a district judge

30 Day Mohey-Back
Guarantee

who refers the matter to the magistrate
judge may reconsider the magistrate judge’s
determination. To prevail, however, the rul-
ing must be. shown to be “clearly erroneous
or contrary to law.”” Rule 72(a) of the Fed-
eral Rules of Civil Procedure provides that
within 10 days after being served with a
copy of the magistrate judge’s order, a party
may serve and file objections to the order.

Section 636 (b) (1) (B) authorizes magis-
trate judges to report findings of fact and
recommendations on (1) dispositive
motions including motions for summary
judgment, motions to dismiss, and motions
to suppress evidence; (2) prisoner petitions;
and (3) habeas corpus cases brought under
18 U.S.C. § 2254 and §2255. The practice
in this district varies with each of the indi-
vidual District Court Judges deciding which
motions are assigned pursuant to this sub-
section. Motions for summary judgment, to
dismiss, and to suppress evidence in crimi-
nal cases have been referred to the
full-time magistrate judges for consider-
ation. Virtually all prisoner petitions and
habeas corpus cases are routinely referred
under this subsection to the full-time magis-
trate judges. During 1992 a total of 301
prisoner cases were finalized by report and
recommendation of the magistrate judges
after referral from district judges.

Section 636(b) (1) (C) as well as Federal
Rules of Civil Procedure 72(b) provide that
the magistrate judges shall record all evi-
dentiary proceedings and promptly conduct
any hearings as required relative to disposi-
tive motions in prisoner petitions. Once
these have been held, the magistrate judge
is required to file a report and recommenda-
tion with the court and mail copies to all
parties. Either party may object within 10
days after being served with a copy of the
recommended disposition through the filing
of written objections with the district court.
The district judge then makes a de novo
review of the finding and recommendation
to which any objection is made. If no objec-
tion is filed by either party, the district
judge may adopt the report and recommen-
dation or modify it as he deems appropriate.

Federal Rules of Civil Procedure 53 pro-
vides for the appointment of special masters
in cases that include complicated issues or
exceptional circumstances. 28 U.S.C. §
636(b) (2) authorizes the appointment of
magistrate judges, when designated by a
district judge, to serve as special masters. It
is important to note, however, that the

statute authorizes the appointment of the
magistrate judges without regard to
whether the case includes complicated
issues or exceptional circumstances. A
few special master references have been
made to United States Magistrate Judges
in this district.

Magistrate judges in the District of
Utah pursuant to § 636(b) (3) have been
assigned additional duties. These include
the conduct of arraignments in felony
cases; supplemental proceedings regarding
judgment debtor or examinations in accor-
dance with Federal Rules of Civil
Procedure 69 and Rule 119(b) and (c) of
the Rules of Practice for the United
States District Court for the District of
Utah; and reviewing administrative deter-
minations under the Social Security Act.

Title 28 U.S.C. § 636(c) provides that
full-time magistrate judges may conduct
all proceedings in a civil case including
trial and entry of judgment upon the con-
sent of all parties. Federal Rules of Civil
Procedure 73 through 76 also provide a
further description of the civil jurisdiction
which is proffered to full-time United
States Magistrate Judges. Litigants who
anticipate consenting to such jurisdiction
are encouraged to review the statute and
the rules to become familiar with the rela-
tively simple procedure involved.®

Section 636(c) was amended in 1990
specifically to provide that either a district
judge or a magistrate judge may advise the
parties of the availability of a magistrate
judge to exercise this jurisdiction. The
parties’ consent is a voluntary act without
any adverse consequences. Section 636(c)
(6) provides that a district judge may
vacate a reference of a civil case to a mag-
istrate judge for good cause or upon
motion by any party showing extraordi-
nary circumstances. Therefore, even if
consent has been executed by the parties,
they could upon motion request that the
matter be heard by a United States District
Court Judge.

If the parties agree and consent to the
jurisdiction of the magistrate judge the
case proceeds as any case before the dis-
trict court. The magistrate judge can order
the completion of pretrial discovery, rule
on any dispositive motions, hold the final
pretrial conference, and have the case pro-
ceed to a jury or a non-jury trial. The
practice before magistrate judges in the
District of Utah is to use electronic record-
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ing equipment rather than court reporters
to record all proceedings in court. Section
636(c) (7) provides: “The magistrate shall,
subject to guidelines of the Judicial Con-
ference, determine whether the record
taken pursuant to this section shall be
taken by electronic sound recording, by a
court reporter, or by other means.”

Section 636(c) (3), (4) provides for two
alternative methods of appeal once judg-
ment has been rendered in any case.
Subsection 3 provides for a direct appeal
of the magistrate’s judgment to the appro-
priate circuit court. Under subsection 4 the
parties may consent to appeal on the
record to a judge of the district court “in
the same manner as an appeal from a judg-
ment of the district court to a court of
appeals.” Under this subsection the district
judge sits as an appeals court and does not
review de novo the magistrate judge’s
decision. Federal Rules of Civil Procedure
74 through 76 further defines the method
to be used of appeals from magistrate
judge’s decisions to the district court.

Though the civil consent jurisdiction
under the above mentioned statute and
rules has been extensively utilized in a
number of districts, this has not been the
case in the District of Utah. Only a limited
number of litigants in the district have
taken advantage of the provisions of 28
U.S.C. § 636(c). This section provides liti-
gants an additional opportunity to obtain
prompt adjudication on their claims.

CRIMINAL JURISDICTION

Magistrate Judges conduct preliminary
proceedings in criminal cases. These pro-
ceedings include accepting criminal
complaints, issuing search warrants, con-
ducting initial appearances, conducting
preliminary hearings, setting initial bail
and bail hearings, detention hearings,
removal hearings in cases involving defen-
dants charged in other districts, and
extradition hearings. Pursuant to § 636(b)
(1) a number of motions to suppress evi-
dence have also been referred in the
District of Utah for review and conduct by
magistrate. judges. After conducting the
evidentiary hearings relative to the
motions to suppress evidence, a report and
recommendation is prepared and submit-
ted to the district judge.

The vast majority of cases handled by
both full-time and part-time United States
Magistrate Judges deal with the conduct of

jury or non-jury trials of misdemeanor and
petty offense cases. The District of Utah has
within its territorial boundaries Hill Air
Force Base, Tooele Army Depot, Dugway
Proving Grounds, national parks, federal
lands under supervision of the Bureau of
Land Management, and forest lands. There
are also several installations including the
Internal Revenue Service Center in Ogden,
federal buildings in both Ogden and Salt
Lake City, Veterans Administration Hospi-
tal, and the United States Courthouse all of
which are within the exclusive jurisdiction
of the United States. When any misde-
meanors or petty offenses arise within the
federal installations mentioned above, and
the federal lands, all have been referred by
the district court to the United States Magis-
trate Judges for handling. In the year 1992
there were 1,946 misdemeanor and petty
offenses handled by the magistrate judges in
the District of Utah.

Title 18 U.S.C. § 3401 (1988) and Fed-
eral Rules of Criminal Procedure 58 include
the procedures to be followed in the han-
dling of misdemeanor and other petty
offenses. Rule 58(b) (3) (A) provides that
only upon the signing of a written consent
by the defendant can magistrate judges han-
dle misdemeanor and petty offense trials.
The rule further provides that once the
defendant has signed the consent he may
plead “not guilty, guilty, or with the consent
of the magistrate, nolo contendere.”

Rule 58(g) sets forth the criteria to be
followed in appeals both on interlocutory
orders and appeals from conviction or sen-
tence. These appeals are to a district judge
and the “scope of the appeal shall be the
same as an appeal from a judgment of a dis-
trict court to a court of appeals.” Federal
Rules of Criminal Procedure 58(g) (2) (D).

In the District of Utah misdemeanor and
petty offense cases are automatically
referred by the district court to magistrate
judges for disposition upon consent of the
accused. The part-time magistrate judges in
Cedar City, Vernal and Montic¢llo are gen-
erally assigned the cases arising within their
geographical area. The rest of the cases are
referred to Salt Lake City where the two
full-time magistrate judges handle them.

Judge Fenton normally holds court at 154
North Main, Cedar City, Utah. Judge Nash
holds court at 319 West 100 South, Suite
A, Vernal, Utah. Judge Redd holds court
at 81 North Main, Monticello, Utah. Judge
Boyce’s courtroom is located in Room
477, Frank E. Moss United States Court-
house, 350 South Main Street, Salt Lake
City, and I have been assigned the court-
room located at Room 248 in the same
courthouse.

CONCLUSION

The office of the United State Magis-
trate Judge in the District of Utah offers
litigants and counsel attractive alternatives
to the handling of their civil disputes. In
the criminal arena practitioners are
encouraged to familiarize themselves with
the available rules for the conduct of mis-
demeanor and petty offense cases.
Magistrate judges, through the handling of
the preliminary criminal proceedings, seri-
ously impact bail or detention status of
defendants. Attorneys are encouraged to
always be prepared in their appearances
before United States Magistrate Judges.

128 USC § 631 sets forth the general qualifications and
requirements for the appointment of United States Magis-
trate Judges.

2Codified at 28 USC §§ 631 through 639 and 18 USC §§
3401 through 3402.

328 USC § 634(a) (1988).
428 USC § 632(a) (1988).
528 USC § 631(i) (1988).

6Rule 204-1, Rules of Practice for the United States District
Court for the District of Utah, subsection (h) provides that:
“Motions to compel discovery under Fed. R. Civ. P. 37(a)
may be referred to a magistrate judge for hearing or disposi-
tion. The magistrate judge shall have full authority to enter
appropriate orders granting such motions and compelling
discovery. In addition, the magistrate judge may make such
protective order as the court would have been empowered to
make on any motion pursuant to Fed. R. Civ. P. 26(c). The
magistrate judge, however, shall not enter any order which is
dispositive of a substantive issue in the case except as per-
mitted by 28 U.S.C. § 636(b) (1) (B) and (C) or § 636(b) (3).
The magistrate judge may award expenses, costs, and attor-
ney’s fees pursuant to a motion under Fed. R. Civ. P. 37(a).
(The provisions of 28 U.S.C. § 636(b) (1) (A) cover review
of magistrate judges’ orders).” March 1993.

728 USC § 636(b) (1) (A) (1988).

8Three forms currently used have been amended and the
amendments are before the United States Supreme Court for
consideration. Form 33 is the notice provision of availability
of United States Magistrate Judges. Form 34 is the consent
to jurisdiction of United States Magistrate Judges and Form
344 is an order of reference.
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number remains (801) 531-7870.

ADDRESS CORRECTION FOR SCALLEY & READING

Contrary to the listing in the 1993 Capitol Reporter’s Legal
Directory, SCALLEY & READING’S address will remain 261 East
300 South, Suite 200, Salt Lake City, Utah, 84111, The tclephone
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THE BARRISTER

Equity in Employment:
The Affirmative Action Controversy

B lack males serve as both Secretary
of Agriculture and Veteran Affairs
in the President’s cabinet, while a Black
female serves as Secretary of Energy. A
Black physicist heads the National Science
Foundation, while a Black military officer
presides as Chairman of the Joint Chiefs
of Staff. The Ford Foundation has had a
Black president for over a dozen years. A
Black man also heads the College Board,
the nation’s principal testing agency.
Black women are the chief officers at
Planned Parenthood and several colleges
and universities.

The preceding, certainly, is the good
news. At the same time, it is apparent that
all the organizations just cited are govern-
mental or in public service. However, the
private sector has been less welcoming.
During the last decade, only three Black
names have been among the 791 on
Forbes magazine’s lists of the richest
Americans. And Business Week’s 1991
roster of the chief executives of America’s
1,000 largest corporations had only one
Black chairman. Unfortunately, there are
no serious signs that the other 999 firms
are grooming Black executives for even-

By Glinda Ware Langston, YLS Treasurer

tual top jobs.

Yet with employment, interests and emo-
tions can cloud discussions of “affirmative
action.” Simply hearing it mentioned causes
individuals to raise defensive bulwarks, as if
the most vital of principles are at stake.

Most simply, affirmative action in
employment proposes or requires changes
in hiring or promotion policies. It aims at
bringing more of certain categories of peo-
ple into an organization, and then ensuring
their representation at various levels. The
intended beneficiaries may be women or
persons with certain attributes or origins.
However, the cases drawing the greatest
attention have been those that focus on race.

Affirmative action is by no means new.
It began in 1941, when President Franklin
D. Roosevelt signed an Executive Order
ordering defense plants to show that they
were opening jobs to Black workers. The
Kennedy administration coined the actual
phrase “affirmative action.” Title VII of the
Civil Rights Act of 1964, banned employ-
ment discrimination that might be based on
race, religion, sex, or national origin. Presi-
dent Lyndon Johnson, shortly after signing
the law, illustrated the thinking that led to

racial preferences. Speaking at Howard
University in 1965, he said:

You do not take a person who for

years has been hobbled by chains,

and liberate him up to the starting
line, and then say, “You are free to
compete with all the others.”

Martin Luther King, Jr., stated the posi-
tion in similar terms, when he remarked
that one cannot ask people who don’t have
boots to pull themselves up by their own
bootstraps. By 1972, Congress had
amended Title VII so that courts could
require affirmative action measures as a
way of compensating for discriminatory
practices.

The purpose of affirmative action is not
simply to avow good intentions, but to
register results. Showing you have tried to
find qualified people will not suffice.
Rather, its aim is to achieve a visible
increase in the number of Black men or
women at various levels on the nation’s
payrolls.

Suppose we discover that a law firm
with fifty attorneys has not even one Black
associate. Its senior partners may insist
that they have been looking, but they have
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yet to find Black candidates who have the
qualities they look for in colleagues. If
that is their reply, they are issuing a very
disturbing statement, since they are sug-
gesting that not a single one of the Black
law graduates they have encountered has
measured up to the standards they invari-
ably set. While everyone supports
standards associated with “quality,” the
term can also conceal vested interests and
biases. In actval fact, many job require-
ments are artificial or overly rigid, and bar
people of real talent from professions
where they could do a lot of good.

One justification for affirmative action
is that Blacks should figure disproportion-
ately in hiring and promotions to
compensate for past policies that excluded
them from employment or allowed them
entry only in token numbers. In these
cases, those being hired will not necessar-
ily be the same person who suffered from
discrimination in the past. So one pre-
sumption of affirmative action is that an
entire race can deserve redress for unjust
treatment. On this premise, at least some
of the beneficiaries may come from later
generations. An analogy might be that if a
family’s property was unfairly confis-
cated, restoration can go to descendants
who were not even alive when the expro-
priation occurred. But not everyone
accepts this view. Recent decisions by
more conservative judges have declared
that only specific individuals who can
show that they were not hired or promoted
due to racial bias can claim jobs or promo-
tions or recover financial damages.

Another rationale for affirmative action
suggests a broader basis for increasing the
number of lawyers, physicians and profes-
sors, as well as structural metal workers
and firefighters. Our society will be a bet-
ter place if it has fairer representation in
these and other occupations. There will be
role models for youngsters: living evi-
dence that hard work can be rewarded. If a
country wants to vouchsafe that it has
overcome discrimination and prejudice,
visible evidence is necessary. Two hun-
dred years ago, Alexander Hamilton said
that the promise of America was to allow
every individual to “find his proper ele-
ment and call into activity the whole vigor
of his nature.” To make good on this prin-
ciple would not require that the
membership of all professions precisely
mirror the population as a whole. Not

everyone will want to go into every field or
specialty. Affirmative action merely seeks
to redistribute status and rewards with more
concern for racial equity.

A further justification for preferential
policies relates to the “hobbles” Lyndon
Johnson mentioned in his Harvard speech.
If Black people are to have a fair chance in
the nation’s economic competitions, they
must amass enough training and experience
to vie on an equal footing. To reach a higher
status you must first get to the step immedi-
ately below. America will not have Black
chief executives unless contenders can learn
the ropes at vice presidential levels. In this
view, affirmative action promotions are
temporary expedients, which may lapse
once Black representation becomes evident
in all sectors of the system.

One concern cited against affirmative
action is that colleagues, patients and clients
will wonder whether people promoted under
these programs made it on their merits, or if
they got where they are due to race-based
preferences. How, it is asked, can people go
through life, knowing that they have been
hired not on their inherent talents, but to fill
some quota or to satisfy appearances?

There is little evidence that those who
have been aided by affirmative action feel
many doubts or misgivings. For one thing,
most believe they are entitled to whatever
opportunities that they have received. Nor
should it be forgotten that feelings of
unworthiness seldom plague White Ameri-
cans who have profited from more
traditional forms of preference. For years,
so-called selective colleges have set less
demanding standards for admitting children
of alumni. (This by itself should show that
affirmative action has a venerable history.)
These privileged offspring know full well
that other applicants with better records
were rejected. Yet few of them are seen
slouching around campus, their heads
bowed in shame.

What has been the effect of affirmative
action policies? At this point, no one can
say for sure how many White Americans
have been displaced or bypassed because
preference was given to Blacks. However, it
is known that Whites have not lost ground
in medicine and college teaching, despite
considerable efforts to open up those fields.
Still, it would be disingenuous to deny that
some White men and perhaps even some
White women did not get jobs that, in the
absence of affirmative action, might other-

wise have gone to them. But given the dis-
appointments that so often accompany
having a black skin, it could be argued that
Whites could give just a little.

To Nominate or Not
to Nominate ...
Just Do It

By Hakeem Ishola

In attempting to write a provocative
and well-written article about an upcom- |
ing award to be presented by the Young
Lawyers Section, I drew a complete blank.
So, I sit pondering, which only heightens
in intensity like an incurable itch while I
mull over different story options which
might catch attention and inspire the audi-
ence. For example, I could write
something so incredibly witty that it
would prompt you to drop everything and
submit a nomination or two for the award.
A great angle but for the fact I lack such
imaginative talent. On the other hand, I
could use a common guilt technique which
would continue to nag at your conscience
until you submit a nomination or two for
the award. However, the submission of a
nomination should be based on a positive
motive and not simply to assuage a guilty
mind. So, what’s left?

The direct approach. The purpose of
bestowing an award is to honor an individ-
val who deserves recognition for
something she or he has done. The Young
Lawyers Section presents an annual award
simply for that purpose. At the Utah State
Bar’s Annual Meeting, June 30 — July 3,
1993, a lawyer will be honored for her or
his contribution to the legal and/or the
community at large. All members of the
Bar aged 36 or less and/or admitted to the
Bar for less than three years are members
of the Young Lawyers Section and are eli-
gible for the award. The Section expects
nominators to be creative, listing the quali-
ties and contributions of nominees who
deserve recognition.

Nominations must be submitted by
June 1, 1993, to Lorrie Lima, Utah Attor-
ney General’s Office, 330 South 300 East,
Salt Lake City, Utah 84111. For more
information, contact Lorrie Lima at 575-
1628 or Sharon Eblen at 530-6018.
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CORPORATION KITS

FOR
UTAH

COMPLETE OUTFIT
$ 49 95

PRE-PRINTED BY-LAWS & MINUTES
STOCK CERTIFICATES, PRINTED
CORPORATE SEAL WITH POUCH
BINDER W/SLIP CASE & INDEX TABS
S$S8-4 FORM FOR EIN

S CORPORATION FORMS (2553)

$ 3.50 ADDITIONAL FOR SHIPPING & HANDLING

gJF’S GROUND). NEXT DAY DELIVERY AVAILABLE
N REQUEST AT SLIGHTLY HIGHER CHARGE.

Complete kit w/o pre-printed

By-Laws & Minutes, includes

50 shts. blank bond paper:
$47.95 plus $3.50 S & H

NEW!

® NON-PROFIT OUTFIT $ 69.95

@ LIMITED LIABILITY COMPANY

$69.95

OUTFIT

WE SERVE ONLY THE
NORTHWEST!

ORDER TOLL FREE!
PHONE 1-800-874-6570
FAX 1-800-874-6568

ORDERS IN BY 3:00 PM MT ARE SHIPPED
THE SAME DAY.

WE WILL BILL YOU WITH YOUR ORDER.
SATISFACTION GUARANTEED.

BUY TEN (10) KITS - GET ONE
FREE! NO TIME LIMIT, NO
STRINGS!

PLEASEI WE MUST HAVE.THE FOLLOWING
INFORMATION TO PROCESS YOUR ORDER:

Exact name of the corporation.
State of incorporation and year.
Number of shares authorized.

Par Value or No Par Value & any
preferred shares.

NO EXTRA CHARGE FOR SPECIAL CLAUSES
OR TWO CLASSES OF STOCK

CORP-KIT NORTHWEST, INC.
413 E. SECOND SOUTH

l BRIGHAM CITY, UTAH 84302

Low Cost CLE Available Here!

Shortly after the Utah State Bar adopted
mandatory CLE, the Bar determined that
lawyers, during their first two years of prac-
tice, should participate in special CLE
requirements designed to aid in the transi-
tion from law school to law practice. In
response to these special requirements, the
Bar now sponsors a series of workshops
with a basic, practical emphasis. Although
these workshops were designed with new
lawyers in mind, any lawyer wanting an
overview of an unfamiliar practice area
would benefit by attending. Each workshop
is approved for CLE credit for all Bar mem-
bers — and as the headline suggests, the
workshops are among the least expensive
CLE credits available. Only $30.00 for
three hours of credit. Young Lawyer Sec-
tion members pay only $20.00.

Each workshop covers a specific area or
subject matter. The focus of each workshop
is practical, vseful information. Instructors

Workshop Topic

Probate and Estate Planning

Criminal Procedure

Real Property

Civil Litigation I:
Pre-Action Investigation,
Pleading and Discovery

Civil Litigation II:
Evidence

Civil Litigation III:
Enforcement and Collection
of Judgements

are encouraged to provide forms and prac-
tical tips. Topics which have been covered
include bankruptcy law, probate and estate
planning and criminal procedure. All
lawyers, young, old and in between, may
obtain CLE credit by attending the work-
shops. The workshops are valuable for all
with an idterest in the topic covered —
regardless of the length of time the lawyer
has been practicing law.

All workshops are taught at the Law &
Justice Center, from 5:30 to 8:30 in the
evening (for three hours of CLE credit).
RSVP in advance (if possible) to David
Brickey or Monica Jergensen, 531-9077.
Workshops cost only $30.00; $20.00 for
Young Lawyer Section members.

For questions about this article
contact Mark Bettilyon, Ray Quinney &
Nebeker, 79 South Main Street, P. O. Box
45385, Salt Lake City, Utah 84145-0385,
telephone: 532-1500.

Date Instructor

5/20/93 Michael D. Blackburn
6/17/93 Edward K. Brass
8/19/93 To Be Announced
9/16/93 To Be Announced
10/21/93 To Be Announced
11/18/93 To Be Announced
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The following case summaries were
prepared by Judge Pamela T. Greenwood
of the Utah Court of Appeals and Associ-
ate Chief Justice Richard C. Howe of the
Utah Supreme Court and represents
selected significant decisions by each
court in 1992. These are the cases which
Judge Greenwood and Justice Howe felt
were important decisions from their
respective courts in 1992. These case sum-
maries are provided as a suggestion of the
main holding in each case and are not a
definitive statement of the case holdings,
nor are they intended as a substitute for an
actual reading of the case. The cases were
discussed by the judges in the Salt Lake
County Bar luncheon on January 13, 1993.
The case summaries are reprinted here
with the judge’s permission for the benefit
of all members of the Bar. Many of these
cases have been summarized and reviewed
in the Utah Bar Journal during the past year.

SELECTED CASES — 1992
UTAH COURT OF APPEALS

Prepared by Judge Pamela T. Greenwood

Civil

Druffner v. Mrs. Fields, Inc., 828 P.2d
1075 (Utah App. 1992). Waivers of Fair
Labor Standard Act rights in a release
agreement which are neither administra-
tively supervised nor judicially approved
are not enforceable to bar a cause of action
for unpaid overtime compensation.

Gridley Assoc. v. Transamerica, 828 P.2d
524 (Utah App. 1992). Defines the terms
“sudden and accidental” as found in pollu-
tion exclusion clauses in insurance
policies. The discharge of gasoline from
an underground line which caused an
immediate spill into the ground was
“sudden” even though it remained undis-
covered for some months. The costs for
the gasoline spill cleanup were covered
under the insurance policy.

DeBry v. Valley Mortgage Co., 835 P.2d
1000 (Utah App. 1992). A construction
lender owed no duty to a third party pur-
chaser for construction defects. Where
there is no contractual or fiduciary rela-
tionship between the lender and the third

CASE SUMMARIES

By Scott A. Hagen

party, courts will not extend a duty unless
the lender involvement goes beyond a
traditional lender role or the lender misrep-
resents material facts to third parties.

Turner v. General Adjustment Bureau, Inc.,
832 P.2d 62 (Utah App. 1992). Emotional
distress damages are not recoverable in a
suit for fraud.

Hatton-Ward v. Salt Lake City Corp., 828
P.2d 1071 (Utah App. 1992). Plaintiffs may
file directly in state court when pursuing
damages pursuant to whistle-blower statute
(Utah Code Ann. §76-21-1 (1989)). It is
unnecessary to exhaust administrative reme-
dies when not seeking reinstatement.

Prince v. Tooele County Housing Authority,
834 P.2d 602 (Utah App. 1992). Section
1988 attorney fees are awardable to the pre-
vailing party in a statutory, non-civil rights
claim. Fees were awarded even when pre-
vailing party was represented at no cost by
public interest attorney.

Town of Alta v. Ben Hame Corp., 190 Utah
Adv. Rep. 29 (Utah App. 1992). The grant-
ing of an injunction prohibiting Ben Hame
from conducting short-term rentals of its
residence in an area zoned for single family
dwellings was upheld. The majority opinion
rejected Ben Hame’s claim that the short-
term rental activity was a valid
nonconforming use under Alta’s zoning
ordinance because it was a valid accessory
use to a single family dwelling under the
county ordinance prior to the subdivision’s
annexation to Alta. The court also rejected

Ben Hame’s contention that equitable
estoppel prevents Alta from enforcing the
zoning ordinance and that the zoning plan
was illegal spot zoning. A dissenting opin-
ion labeled the short-term rental use a
valid nonconforming use and felt that Ben
Hame had raised a genuine issue of mate-
rial fact concerning the spot zoning issue.

Brown v. Richards, 194 Utah Adv. Rep.
34 (Utah App. 1992). Contains a discus
sion of what constitutes a prevailing party
for purposes of an attorneys fee award
under a contract; findings for a fee award
must be as complete as other findings.

Berrett v. Denver Rio Grande, 830 P.2d
291 (Utah App. 1992) (cert. denied).
Expert witnesses may not be excluded as a
sanction where the trial court failed to set
clear deadlines for witness disclosure.

Campbell v. State Farm, 193 Utah Adv.
Rep. 19 (Utah App. 1992) (cert. denied).
The trial court’s grant of summary judg-
ment in favor of the insurer was reversed.
Held: An insurer’s eventual payment of an
excess judgment did not necessarily vitiate
the insured’s cause of action for breach of
the duty to act in good faith. The subsequent
payment for the excess judgment may mit-
igate the damages flowing from the
insurer’s alleged bad faith conduct, but it
does not nullify the bad faith cause of action.

Lounsbury v. Capel, 191 Utah Adv. Rep.
40 (Utah App. 1992) (cert. denied).
Informed consent statutes do not preclude
a cause of action for battery in medical
malpractice cases. The temporary incapac-
ity of the patient does not justify obtaining
consent from the patient’s spouse if there
was reasonable opportunity to obtain con-
sent from the patient.

Family Law

Grover v. Grover, 198 Utah Adv. Rep. 24
(Utah App. 1992). A divorce decree pro-
viding that child support would be
automatically adjusted by the parties to
reflect changes in the father’s income con-
travenes the requirement that there be a
material change in circumstances.

Allred v. Allred, 835 P.2d 974 (Utah App.

May 1993

TR TS TN - Ew ey ey B P VISP A) st By e oo oo U RO e O et Trot 1B e ot S gyt et 7| SO SE SHPIUUTU P

39




1992). The court may order a custodial
parent to release the dependency exemp-
tion to the noncustodial parent only where
(1) the noncustodial parent has a higher
income; (2) the noncustodial parent pro-
vides the majority of support for the child;
and (3) release of the exemption is in the
best interest of the child and parties. Step
three usually results in increased support
to the child.

Rimensburger v. Rimensburger, 196 Utah
Adv. Rep. 22 (Utah App. 1992). Absent
leave of the original court, a divorce
decree cannot be modified in a county dif-
ferent from the one in which the original
action was pursued.

Strollo v. Strollo, 828 P.2d 532 (Utah App.
1992). The Cohabitant Abuse Act permits
a cohabitant to seek a protective order if
the past abuse is coupled with a present
threat of future abuse.

Roberts v. Roberts, 835 P.2d 193 (Utah
App. 1992). Husband appealed a divorce
decree awarding custody of minor children
to wife, despite a court-ordered custody
evaluation recommending custody go to
husband. The case was remanded for more
detailed findings on the moral conduct of
the parties, the husband’s credibility, and
the relative parenting skills.

Holm v. Smilowitz, 840 P.2d 157 (Utah
App. 1992). The trial court had jurisdic-
tion over a child custody dispute pursuant
to UCCJA. The mother’s due process
rights were violated when the commis-
sioner and trial court refused her request
for a hearing prior to enforcement of an
undomesticated Ohio order changing cus-
tody of the parties’ child from mother to
father. The commissioner exceeded her
authority by attempting to exercise ulti-
mate judicial power in: (1) deciding the
mother’s motion for Utah to assume juris-
diction; (2) informing the mother’s
attorney that it was her order that the Ohio
change of custody order had been
enforced that night; (3) ordering the police
to enforce the undomesticated order; and
(4) denying the request for a hearing in
regard to the Ohio order. These errors
could not be cured through ratification by
the trial court.

Criminal
State v. Cox, 826 P.2d 656 (Utah App.
1992). A juror’s ability to be impartial was

questionable where the prosecutor acted as
her attorney one month earlier and her
brother-in-law served as chief of police for
one of the primary municipalities in the
county where the crime occurred. The trial
court had a duty to either excuse her or fur-
ther question her in order to determine
whether she could act impartially.

State v. Brooks, 833 P.2d 362 (Utah App.
1992). The trial court bears no affirmative
duty sua sponte to engage in an on-the-
record colloquy with defendant at the time
of trial to ensure a valid waiver of the right
to testify. The court made a factual determi-
nation that defendant concurred with
counsel in deciding not to testify.

State v. Christensen, 201 Utah Adv. Rep. 68
(Utah App. 1992). On defendant’s death,
the judgment against him, including the
restitution order, abated in toto.

Provo City v. Warden, 202 Utah Adv. Rep.
25 (Utah App. 1992). Test for community
caretaker automobile stop in Utah: (1) Did
Fourth Amendment seizure occur? (2) Was
seizure in pursuit of bona fide community
caretaker function? (3) Were circumstances
such that there was a reasonable belief that
there was imminent danger to life or limb?

State v. Magee, 194 Utah Adv. Rep. 66
(Utah App. 1992). Represents the first Utah
case utilizing the “battered child syndrome”
to affirm a conviction of child abuse.

State v. Castner, 825 P.2d 699 (Utah App.
1992). The trial court’s denial of a motion
to suppress was affirmed. An analysis under
State v. Arroyo was applied: Defendant’s
consent to the vehicle search was suffi-
ciently attenuated from the earlier illegal
search of the car doorpost for the VIN that
the taint had dissipated.

State v. Larsen, 834 P.2d 586 (Utah App.
1992) (cert. denied). A business partner
may be convicted of theft for exercising
unauthorized control over partnership

property.

State v. Vincent, 202 Utah Adv. Rep. 31
(Utah App. 1992). The trial court may
impute income to an appellant and consider
income from an ex-wife when deciding on
the appellant’s impecuniosity. Even consid-
ering these factors, the appellant was
entitled to court-appointed appellate counsel
and free transcripts.

State v. Lopez, 831 P.2d 1040 (Utah App.

1992) (cert. granted). Comprehensive dis-
cussion of pretext traffic stop doctrine.
The issue of whether the stop was a pre-
text stop is answered by asking the
objective question of whether a reasonable
officer would have made the stop under
the same circumstances absent an illegal
motivation.

Administrative Law

Luckau v. Board of Review, 198 Utah
Adv. Rep. 30. (Utah App. 1992). The
Occupational Disease and Disability Act
does not expressly grant the Industrial
Commission discretion to interpret the
1988 Last Injurious Exposure Rule, there-
fore, a correction of error standard applies
in reviewing the Commission’s interpreta-
tion of this statute. The 1988 statute
encompasses all situations involving
employee exposure which contributed to
the illness causing the employee’s death.
The exposure is an amount sufficient to
have caused or contributed to any degree
to the employee’s condition.

Bonded Bicycle Couriers v. Department of
Employment Security, No. 920621 (Utah
App. December 4, 1992). Petitioners have
thirty days from the date on which an
agency order is issued to appeal the
agency action.

Crosland v. Board of Review, 828 P.2d
528 (Utah App. 1992). Plaintiff could
receive full compensation for the injury
resulting from an industrial accident which
aggravated his preexisting back condition,
when both legal and medical causation
were undisputed, even though the preex-
isting condition contributed to half of the
injury.

Velarde v. Board of Review, 831 P.2d 123
(Utah App. 1993). Section 35-2-13 (b) (3)
(a) of the Utah Occupational Disease Act
is an unconstitutional statute of repose, in
violation of the Utah Constitution’s open
courts provision. The statute allowed
death benefits to a surviving dependent
only if the employee’s death from silicosis
occurred either within three years of the
last day of employment or if the employee
had received disability compensation
under the statute.

SELECTED CASES — 1992
UTAH SUPREME COURT

Prepared by Associate Chief Justice
Richard C. Howe
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Criminal Law
In Re $102,000 in U.S. Currency (Hurdley
Evans), 823 P.2d 468. Where no con-
trolled substances were found in van or on
person of any occupants, but “drug dog”
alerted on money, element of cause of
action for forfeiture set out in § 58-37-131
(1) (g) was missing, as State made no
attempt to prove that money came from or
was intended to be used in drug transac-
tion in this state, and no criminal charges
were filed against any person.

Sims v. Utah Tax Commission, 10/22/92.
Illegal drug stamp tax act seeks to punish
and deter those in possession of illegal drugs,
and proceedings under act are quasi-crimi-
nal in nature where proof of criminal
activity must be shown, so that exclusion-
ary rule is applicable to proceedings of this
nature before the tax commission.

Zissi v. State Tax Commission, 10/26/92.
Although by its plain terms Stamp Act is
facially unconstitutional under both state
and federal constitutions, review court has
power to save statute from unconstitution-
ality by imposing limiting construction,
reading statute to preclude prosecutors
from using any information gained as a
result of stamp purchaser’s compliance
with tax statute to establish link in chain
of evidence and construing scope of
resulting immunity as broad enough to sat-
isfy requirements of fifth amendment.

State v. Perank, 7/17/92. Unallotted and
unreserved lands that were opened to entry
in 1905 and not later restored to tribal
ownership and jurisdiction by the 1945
“Order of Restoration” are not within the
present boundaries of the Uintah-Ouray
Reservation, so that state district court
adjudicating crime committed in Myton,
Utah, had jurisdiction over the crime, and
18 U.S.C. § 1152 did not preclude the
exercise of state jurisdiction over crimes
committed by Indians.

State v. Brown, 11/30/92. Where court-
appointed defense counsel was employed
as part-time prosecutor, vital interests of
the criminal justice system were jeopar-
dized, and supreme court held that as a
matter of public policy and pursuant to its
inherent supervisory power over courts,
counsel with concurrent prosecutorial
obligations may not be appointed to
defend indigent persons, and conviction
was therefore reversed and new trial

ordered, and henceforth review court
announced per se rule of reversal for such
dual representation so as to prevent its
occurrence.

State v. Emmeitt, 839 P.2d 784. Defendant is
entitled to immediate ruling on sufficiency
of prosecution’s case at close of its case,
and judge should rule promptly upon
motion so that defendant may decide
whether to proceed with evidence in his
defense, and purpose of rule is to avoid
forcing a defendant into going forward
when state’s case is insufficient.

Real Property
Shelledy v. Lore, 836 P.2d 786. Where pur-
chaser from SBA was on record notice of
rival claim to property by virtue of 1984 tax
deed, purchaser lacked standing to assert
SBA'’s constitutional rights and defense.

Garland v. Fleischmann, 831 P.2d 107.
Judgment creditor’s argument that under
recording act, § 57-3-3, buyers had no inter-
est in real property against her as
subsequent purchaser if purchaser bought in
good faith and for valuable consideration is
unavailing because judgment creditor is not
bona fide purchaser, and judgment lien is
subordinate and inferior to deed which pre-
dated it though deed may have been
recorded after judgment was docketed or
was not recorded at all.

Kelley v. Leucadia Financial Corporation,
12/31/92. Paragraphs in earnest money
agreement dealing with defects and title
insurance do not purport to be exclusive
remedies nor limit on traditional common
law or equitable remedies, but are designed
to give buyers right to walk away from con-
tract and obtain refund of earnest money
without having to obtain judicial redress,
and remedies are for sole benefit of buyer.

Domestic Relations

Sorenson v. Sorenson, 3/27/92. Where
defendant dentist did not sell his sole prac-
tice upon divorce from plaintiff, goodwill
was nothing more than his reputation for
competency, and court of appeals erred in
dividing with plaintiff the value of that rep-
utation, but division would be “double
counting” instead.

Judicial Ethics
Regional Sales Agency v. Reichert, 830
P.2d 252. Court of appeals judge’s pattici-
pation on panel was improper, as she was

related to shareholders of firm who repre-
sented plaintiff. Supreme Court vacated
decision and remanded case for rehearing
before a panel that did not include her.

Under Canon 3 of Code of Judicial
Conduct, judges must disqualify them-
selves when their impartiality might
reasonably be questioned, including third-
degree consanguinity or affinity, but
disqualification is contingent on existence
of interest that could be substantially
affected by outcome.

Torts

Hansen v. Sea Ray Boats, 830 P.2d 236.
Under this court’s adoption of “zone of
danger” theory of recovery for negligent
infliction of emotional distress set out
in § 313 of Restatement (Second) of Torts,
only “victims”, not “bystanders”, i.e. only
those placed in actual peril, are allowed
recovery. Bystanders may not recover for
witnessing injury of others.

Atwood v. Sturm, Ruger & Company, 823
P.2d 1064. Where plaintiff learned of the
existence of a potential legal cause of
action against gun manufacturer in the
spring of 1988, several months before the
expiration of the statute of limitations gov-
erning product liability cases, and did not
file action until October of that year, after
the statute of limitations had expired, dis-
covery rule did not apply, and case was
barred.

Duncarn v. Union Pacific Railroad Com-
pany, 4/2/92. Determination by UDOT not
to install further crossings warnings was
discretionary function for which immunity
has been reserved, § 63-30-10 (1) (a), and
not operational decision, as UDOT utilizes
evaluation of hazards level and assignment
of priorities to crossings with greatest
hazards.

Warren v. Provo City, 838 P.2d 1125. Dis-
covery rule applies in three circumstances,
where discovery rule is mandated by
statute; where plaintiff does not become
aware of cause of action because of defen-
dant’s concealment or misleading conduct;
and where case presents exceptional cir-
cumstances and application of general rule
would be irrational or unjust.

Trujillo v. Jenkins, 10/20/92. Provisions of
§ 73-1-15 do not negate duty of landlords
to keep safe premises and do not keep
landlords from fencing ditches in order to
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safeguard premises, as statute merely pro-
hibits placing obstruction along ditch or
changing water flow.

Contracts
Kasco Services v. Benson, 831 P.2d 86.
Where employee’s wife was stranger to
non-competitive covenant, she could
nonetheless be enjoined from aiding and
assisting the covenantor in violating his
contract or receiving benefits therefrom,
and Rule 65A (d) of the Rules of Civil
Procedure, which allows injunction of per-
sons in active concert or participation with
parties to be enjoined, so long as they
receive personal service of notice of order.

Allen v. Prudential Property and Casualty,
839 P.2d 798. Fact that homeowner’s pol-
icy is adhesion contract is no reason, in
itself, to enforce what might be found to
be reasonable expectations of insured
when expectations conflict with plain
terms of policy.

Estate Landscape v. Mountain States Tel
& Tel, 12/17/92. Doctrine of accord and
satisfaction does not require subjective
intent to discharge obligation, provided
parties’ actions give rise to reasonable

inference that they accepted altered perfor-
mance of contract, and where check was
tendered under condition that negotiation
would constitute full settlement, mere nego-
tiation of check constituted accord,
regardless of payee’s efforts or intent to
negate condition by initiating litigation.

Whether contract is divisible depends on
intent of parties at time they enter contract
and determining intent poses question of
law.

Cobabe v. Stanger, 12/2/92. Trustee’s rejec-
tion of executory contract, without more,
does not terminate a personal services con-
tract that debtor is otherwise ready, willing,
and able to perform, and confract continues
unaffected by bankruptcy, because rights
and obligations of both parties are governed
before and after bankruptcy by applicable
state law, so that trial court’s summary
judgment in favor of non-debtors was error.

Employment
Peterson v. Browning, 832 P.2d 1280. Duty
at issue in actions for wrongful termination
in violation of public policy does not arise
out of employment contract but is imposed
by law and thus properly conceptualized as

a tort.

Hodgson v. Bunzl Utah, 12/21/92. Where
handbook contained disclaimer that
regardless of actions of managers, all
employment was at will, employee could
not reasonably have concluded that oral
remarks concerning disciplinary proce-
dures were modification, because only
conduct that meets standards of unilateral
offer and acceptance may be interpreted to
create implied-in-fact contract modifying
at-will employment.

Appeals Dismissed Because Taken
From Non-Final Judgment
See Rule 54 (b) Utah Rules of Civil Proce-
dure.
Bennion v. Pennzoil Co., 826 P.2d 137.

American Savings v. Gibson, 839 P.2d
797.

FMA Leasing Co. v. Citizens Bank, 823
P.2d 1065.

See generally, Kennecott Copper Co. v.
Utah Tax Comm., 814 P.2d 1099 (Utah
1991).

ABA Publishes
Updated Dispute
Resolution Legislation
Publication

WASHINGTON, D.C. — More than 100
new laws were passed by state legislatures
during 1990 and 1991 to expand the use of
dispute resolution as an alternative to formal
court proceedings in 25 new subject areas.

Additional information concerning
these new laws and how they are working
is contained in the 1990-91 Addendum to
the ABA Section on Dispute Resolution’s
1989 Federal and State Dispute Resolution
Legislation monograph.

The addendum contains citations for
each state’s legislation, identifies the sub-
ject matter of the law, and provides a brief
summary of each law. Also included is a
topical cross reference index which cate-
gorizes each law by subject matter, and a
legislative growth chart which profiles the
number of laws passed each year over the
Ist decade.

The addendum also provides citations

for and a summary of the dispute resolution
laws introduced during the 102nd Congress.

The addendum is available for $20 and
can be purchased from either of the follow-
ing offices: ABA Section on Dispute
Resolution, 1800 M Street, NW, 2nd Floor,
South Lobby, Washington, D.C. 20036,
Frederick E. Woods, (202) 331-2258 or
2664 or ABA Order Fulfillment, 750 North
Lake Shore Drive, Chicago, I1l. 60611,
312/988-5555.

ABA Trial Manual
Gives Advice to Clients

CHICAGO — Although TV shows such
as L.A. Law, Crime and Punishment and
Law and Order may make appearing in
court look easy, in reality, most clients are
fearful and apprehensive because they don’t
know what to expect.

The American Bar Association Section
of General Practice recently published a
trial manual for clients that takes some of
the mystery out of the litigation process.
The special issue of The Compleat Lawyer
magazine is written by lawyers for clients

going to trial, specifying the responsibilities
of each. Included in the publication are
articles and checklists covering how much
it will cost; the client’s role on the litigation
team; the importance of honesty, candor
and trust; pretrial discovery; how to handle
the deposition; what to expect in court; the
expett’s role at trial; what the verdict means
and whether or not you should appeal.

Not understanding “legal jargon” is a
familiar complaint of clients going to trial.
This new trial manual features a glossary
of common legal terms with easy to under-
stand descriptions of each entry.

The manual is authored by 10 attor-
neys, many of whom are members of the
American Bar Association General Prac-
tice Section. It was developed to enhance
communication between the lawyer and
client and to answer questions clients have
about how the justice system works.

The Compleat Lawyer is published
quarterly by the ABA Press for members
of the American Bar Association General
Practice Section. Review copies of this
special issue of The Compleat Lawyer are
available by contacting Deborah Eisel,
Editor, at 312/988-6069.
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Book REVIEW

Lawyers and the American Dream™

It was Socrates who said the unexam-
ined life is not worth living. 1 suppose
at some point, however, the overly-exam-
ined life could prove wearisome.
Nevertheless, I subjected myself, and now
you, to Lawyers and the American Dream,
a book that examines the role of the
lawyer in society — more specifically, the
role of the “Equalizer.” (The movie ver-
sion of the book will star Steven Seagal.)

The Equalizer, according to Speiser,
author of this book, tort lawyer, and author
of 43 volumes on law and economics,
including the 1980 book Lawsuit, acts in
our system of law to balance the scales of
justice that might otherwise be weighted
against underdogs.

Speiser first undertakes a definition of
the “american dream” and then explains
how lawyers can achieve it for themselves.
His definition, peremptorily treated,
includes the following elements:

1. A BETTER LIFE FOR ALL.
Richer, happier. Wealth, material
success, recognition. Loving and
being loved. Owning your home.

2. ACHIEVING THIS ON
YOUR OWN. Excellence. Self-
made success. Individualism.
Self-reliance. Self-initiative. Self-

By Stuart Speiser

Reviewed by Betsy L. Ross

esteem. Drive for self-betterment.

Education. Personal responsibility.

Independence. Entrepreneurship.

Hard work. Know-how. No reliance

on help from government or institu-

tions. Control of your own destiny.

3. HUMANITARIAN CONCERN
FOR OTHERS. Doing well by doing
good. Seeking the rainbow as well as
the pot of gold.

4. FREEDOM FOR ALL. Free-
dom of choice. Freedom to do your
best. Freedom from prejudice. Free-
dom from obstacles. Spirit of the
Founding Fathers.

5. LIBERTY AND JUSTICE FOR
ALL. Equality. Social justice. Equal
justice under law.

6. OPPORTUNITY FOR ALL.
Rags to riches. Empowerment of the
weak and the underdog.

7. MELTING POT. Fulfilling the
dreams of people from all parts of the
globe.

8. HAPPY ENDING.

The epitome of Speiser’s Equalizer is the
tort lawyer (no self-congratulation going on
here). While he considers other types of
lawyers whom one might naturally recog-
nize as at least doing good, e.g. civil rights

lawyers and criminal defense lawyers, he
distinguishes their activity from what he
recognizes as the financially-oriented
american dream because, in the former
case, they typically are doing good for its
own sake — not attaining the number one
component of the american dream, and in
the latter case, because they also typically
do not achieve number one, and if they do,
they do it representing “mobsters and
other characters who do not fit into the
American Dream.”

Speiser explains that this book is about
tort lawyers because “they clearly fit the
description of doing well by doing good
through their own efforts, unsubsidized
by government or other well-heeled
supporters.”

Following his explanation of why tort
lawyers qualify as Equalizers, Speiser
launches into the rest of his book — stud-
ies of large tort cases beginning with the
Yankee Clipper crash of 1943 and subse-
quent tort case in which he participated,
representing Jane Froman, a surviving vic-
tim of the crash. This story is presented as
pre-Equalizer, representing a time when
compensation or accountability were diffi-
cult to attain. Speiser posits that a different
result would have obtained had this case
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been tried in the 1990s. His reason: “the
development of the Equalizers into a force
that can hold the establishment account-
able for its mistakes and transgressions.”

To explain this evolution, Speiser
describes a set of cases, beginning with
the lawsuit against Aristotle Onassis on
behalf of Donald McCusker for injuries
McCusker received while test piloting one
of Onassis’ planes. Speiser was the attor-
ney for McCusker.

If Speiser’s decision to take this case
was indeed as he described it, it is at the
very least troubling. He acknowledged the
difficulties in bringing an action — Onas-
sis was dead, five years had passed since
the accident, statutes of limitations for the
physical injury claim and defamation had
passed, and the $65,000 settlement offer
from the Greek government might be
withdrawn — yet determined to bring, in
order to have “another chance as an Equal-
izer.” He had, as it turns out, attempted to
sue Onassis before and failed because of
Onassis” wealth and power.

The remainder of the book is no less
self-indulgent, self-congratulatory or self-
nauseating (that is, myself) than what has
already been described. Perhaps most dis-
turbing is the fact that Speiser treats some
very complicated issues in a very lack-
adaisical manner. He raises issues: e.g.
statutory limits on recovery for wrongful
death, equal treatment for personal as for
property rights, and the limitation of puni-
tive damages. It is, however, as though,
one is reading the “Reader’s Digest” ver-
sion of War and Peace. Much of his
discussion of these issues is glib and trite.

Speiser presents entertainment — at
least, I suppose that’s what his chapters on
L.A. Law and a spoof of the “Maltese Fal-
con” were intended to be — at the expense
of serious discussion. I can’t recommend
this book for your serious reading atten-
tion. However, it may at least deserve the
same treatment given the “Reader’s
Digest”; in my home that would make it
bathroom reading.

*There, I’ve fulfilled my commitment
to my editors that every third review
shall contain a version of the word “law”
in the title.

Ethics Opinions Available

The Ethics Advisory Opinion Committee of the Utah State Bar has compiled a com-
pendium of Utah ethics opinions that are now available to members of the Bar for the cost
of $5.00. Fourteen opinions were approved by the Board of Bar Commissioners between
January 1, 1988 and March 11, 1993. For an additional $2.00 ($7.00 total) members will be
placed on a subscription list to receive new opinions as they become available during 1993.

ETHICS OPINIONS ORDER FORM

Quantity Amount Remitted
Utah State Bar Ethics Opinions S
($5.00 each set)
Ethics Opinions/Subscription list
($7.00)

Please make all checks payable to the Utah State Bar. Mail to: Utah State Bar Ethics
Opinions, ATTN: Leslee Ron, 645 South 200 East #310, Salt Lake City, Utah 84111.

Name (please print)

Address

City State Zip

Please allow 2-3 weeks for delivery.

(/ 3
[LAw OFFICE. ’
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TIOLTA Honor Roll

The Utah Bar Foundation honors all
individuals and law firms who have sup-
ported the Foundation by converting trust
accounts to the IOLTA Program (Interest
on Lawyers Trust Accounts). Thanks to
you, the Foundation has now awarded
over $1,000,000 in grants.

Foundation funding is generated pri-
marily by interest earned on lawyers trust
accounts. These are the trust accounts that
are too small or held for too short a period
of time to economically benefit the client
or to justity paying the bank service charges.
When pooled together, these small
accounts provide significant amounts.

You can take pride in the work the
Utah Bar Foundation is performing on
your behalf. The Foundation strives to
invest your support in projects and pro-
grams that will improve the administration
of justice, provide access to legal services,
enhance the public understanding of the
legal system, and to support other worth-
while law-related community projects in
the state.

Every time a project is funded, the
community is enriched and the image of
the profession enhanced.

If we have inadvertently omitted any
name, we regret the oversight. To rectify
an error or omission, please contact the
Bar Foundation office -— 531-9077.

We encourage all of you who are not
participating in the IOLTA Program to
call our office and make arrangements to
join the following lawyers and law firms.

IOLTA HONOR ROLL

Adamson, Craig G.
ADAMSON & SUMMERHAYS
ALDRICH, NELSON, WEIGHT

& ESPLIN
ANDERSON & KARRENBERG
ANDERSON & WATKINS
Angerhofer, David J.
ARMSTRONG, RAWLINGS & WEST
ASHTON, BRAUNBERGER, POULSEN

& BOUD
Atkin, Gary E.

BABCOCK & ASSOCIATES

UTAH BAR FOUNDATION

Baden, Wesley M.

Badger, Deborah R.

Baird, John K.

BALLARD, SPAHR, ANDREWS
& INGERSOLL

Barrett, W. Scott

Barton, Paul J.

BEASLIN, NYGAARD, COKE
& VINCENT

Benge, William

Berceau, David J.

BERMAN & O’RORKE

BIELE, HASLAM & HATCH

BIRD & FUGAL

Bishop, Willard R.

BISHOP & RONNOW

Black, John L.

Blackburn, Andrew H.

Blakelock, Rosemond G.

BLATTER & FIELDING

BOTTUM & WELLS

Bowen, David R.

Bowen, Travis L.

Boyer, Laura L.

Bradford, R. William

Bradford, Richard D.

BRADFORD & BRADY

Bradshaw, Kenneth D.

Brantley, Steven D.

Bullen, Herschel P.

BUNDERSON & BARON

BURBIDGE & MITCHELL

BURTON & ASSOCIATES

BUSH LAW FIRM

Bybee, John M.

CALLISTER, DUNCAN & NEBEKER
CAMPBELL & CAMPBELL
CAMPBELL, MAACK & SESSIONS
Carr, Taylor D.

Cassity, Donn E.

Cathcart, Terry L.

CHAMBERLAIN & HIGBEE
CHAPMAN & CUTLER
CHRISTENSEN, JENSEN & POWELL
Chrystler, Gary L.

Clark, Lynn J.

Clark, Scott W.

Cline, Russell A.

CLYDE, PRATT & SNOW

COOK & DAVIS

CORBRIDGE, BAIRD & CHRISTENSEN
CORPORAN & WILLIAMS

Crellin, Terry M.

Crippen, Michael W.
Crist, Neil B.
CROWTHER & REED

Dalebout, Richard S.
Dalgleish, William J.
Dallimore, Suzanne M.
Dangerfield, Joel R.

Darger, Daniel G.

DART, ADAMSON & DONOVAN
DAY & BARNEY

Deland, Loni F.

Demler, Shannon R.

DelJonge, Nicolaas

Dibblee, Richard C.

Dishell, Amy B.

Ditto, Daniel T.

Dorius, Dale M.

DOUGLAS MARK LAW CENTER
Drage, Nathan W.

Draper, Tad D.

Duncan, Robert B.

Dunn, Clifford V.

Durando, Nan N.

DURBANO & ASSOCIATES

Eastmond, M. Dirk
ECHARD & ASSOCIATES
ELGGREN & VAN DYKE
Ellis, Dean B.

Evans, John T.

FABIAN & CLENDENIN

FARR, KAUFMAN, SULLIVAN,
GORMAN, JENSEN, MEDSKER
& PERKINS

Fenstermaker, Sherlynn W.

Ferrero, P. Gary

Fitzgerald, Machelle

Flint, Edward D.

FLORENCE & HUTCHISON

Fonnesbeck, Christian S.

Freestone, Wayne A.

FROERER & FROERER

Frost, Clarence J.

Fratto, Joseph

Fullmer, Nathan J.

Geurts, Bryan A.

GIAUQUE, CROCKETT & BENDINGER
Gill, L. Zane

Gladwell, David L.

Glassman, Thatcher

Godfrey, Ted K.
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GRANT & GRANT

Gravis, Martin V.

GREEN & BERRY

GRIDLEY, WARD, HAMILTON
& SHAW

Griffin, Ronald E.

GUSTIN & CHRISTIAN

Gutke, Robert W.

HALEY & STOLEBARGER
HALLIDAY & HALLIDAY
Halls, William Cortney
Hanni, Kenneth J.
Hansen, James K.
Hansen, Steven L.
HANSEN & ANDERSON
HANSON, NELSON, CHIPMAN
& QUIGLEY
Harding, Phillip A.
Harmond, George M. Jr.
Harris, W. Thomas
Harris, Walter T.
Healy, Tim W.
Heaton, Fred Kirk
HELGESEN, WATERFALL & JONES
Hendrickson, Jean P.
HENRIOD & HENRIOD
Heward, Lynn P.
HILLYARD, ANDERSON & OLSEN
Hilton, Matthew
HOLME, ROBERTS & OWEN
HOWARD, LEWIS & PETERSEN
HOWELL, FETZER & HENDRICKSON
Hughes, Robert W.
Hufnagel, Wendy L.
Hult, Nathan D.
HUNTSMAN LAW OFFICE

ISOM & ASSOCIATES

JANOVE & ASSOCIATES

JARDINE, LINEBAUGH, BROWN
& DUNN

Jaussi, Clair J.

JEFFS & JEFFS

Jenkins, Scott R.

Jensen, Jerrold S.

Jewell, Stephen W.

Johnson, Drew M.

Jones, Dan S.

Jones, Michael K.

JONES, WALDO, HOLBROOK
& MCDONOUGH

Judd, C. Demont

Killpack, David G.

KIMBALL, PARR, WADDOUPS,
BROWN & GEE

KING & ISAACSON

KIPP & CHRISTIAN

KIRTON, MCCONKIE & POELMAN
KRUSE, LANDA & MAYCOCK
Kuhnhausen, Steven

KUNZ, KUNZ & HADLEY

Lauritzen, A. W.

Lee, Wallace A.

LIAPIS, GRAY, STEGALL & GREEN
Litizette, Stanley V.

Little, D. Scott

LITTLEFIELD & PETERSON

Long, S. Dee

Loreman, David D.

LYNN J. LUND & ASSOCIATES

Madsen, Stephen R.

MALOUF LAW OFFICES

Mangum, D. Karl

MANN, HADFIELD & THORNE

Marelius, Suzanne

MARQUARDT, HASENYAGER
& CUSTEN

MARSDEN, ORTON, CAHOON
& GOTTFREDSON

Martinez, Michael N.

MATHESON, MORTENSEN, OLSEN
& JEPPSON

Mathews, Dennis R.

Matthews, Elaine M.

Maycock, John B.

MAZURAN & HAYES

MCCALLISTER & CHUNTZ

McBride, Blaine P.

McCoy, John L.

McCully, Michael D.

MCDONALD, WEST & BENSON

Mclntyre, James

MCKAY, BURTON & THURMAN

MCKEACHNIE & ALLRED

MCMURRAY, MCMURRAY, DALE
& PARKINSON

MCRAE & DELAND

Medlin, James B.

Meservy, Jay A.

Mickelson, James D.

Miner, Robert C.

Mitchell, Scott B.

MOHLMAN & YOUNG

Monson, Scott G.

MOONEY & ASSOCIATES

MORGAN & HANSEN

MORRIS & MORRIS

Mower, Connie L.

MOYLE & DRAPER

MUELLER & NELSON

MURPHY, TOLBOE & MABEY

Neeleman, Thomas D.
Neeley, Robert L.
Nielsen, D: Michael

NIELSEN & DIXON
NIELSEN & SENIOR
Nielson, Robert J.
NORRIS & ASSOCIATES

OLSEN, MCIFF & CHAMBERLAIN
OLSEN & HOGGAN
Ong, Luke H.

PALMER & ASSOCIATES

Palley, Mary Flynn

Pappas, Sam N.

PARK FIRM

PARSONS, BEHLE & LATIMER

PARSONS, DAVIES, KINGHORN
& PETERS

Perkins, Richard W.

PERRY, MALMBERG & PERRY

PETERSON & SIMPSON

Petty, Ralph C.

Pond, Delwin T.

PRESTON & CHAMBERS

Prince, Frederick S.

PRINCE, YEATES & GELDZAHLER

PRUITT, GUSHEE & FLETCHER

PURSER & EDWARDS

Pusey, Robert D.

RANDLE, DEAMER ZARR & LEE

Reeve, Kenlon W.

RICHARDS, BIRD & KUMP

RICHARDS, BRANADT, MILLER
& NELSON

RICHARDSON, PACKARD
& LAMBERT

Ridge, Raymond L.

RILLING & ASSOCIATES

ROBINSON, SEILER, GLAZIER
& BROWN

Rogan, Thomas F.

Rowe, Del B.

Roybal, Frank A.

Rushton, Kenneth A.

Russell, M. Reid

Sampinos, Nick J.

Sandack, A. Wally
SANDERS, JENSEN & KILLPACK
SCALLEY & READING
SEAL & KENNEDY

Smay, E. Craig

Smedley, James J.

Smith, David K.

Smith, Duane R.

Smith, Frank G.

Smith, Sheldon A.

SMITH, REEVE & FULLER
SNELL & WILMER

Snider, Kent E.

Snow, V. Lowry
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SNOW, CHRISTENSEN &
MARTINEAU

SNOW & JENSEN

Speciale, George H.

Stanger, Ronald R.

Stark, LaVar E.

Stephens, Jeffrey R.

STOEL, RIVES, BOLEY, JONES
& GREY

STOKER & SWINTON

STRONG & HANNI

SUITTER, AXLAND, ARMSTRONG
& HANSON

SUTHERLAND & ENGLAND

TANNER & BOWEN

Tate, Ralph R.

Taylor, Margaret Sidwell

Taylor, Thomas S.

TAYLOR, ENNENGA, ADAMS
& LOWE

TAYLOR, MOODY & THORNE

Thompson, Roger H.

THOMPSON, HUGHES & REBER

THORPE, NORTH & WESTERN

Tolbue, Christopher A.

TRASK, BRITT & ROSSA

Tunks, Rodney B.

Uipi, Filia H.

Uresk, Roland F.

UTAH LEGAL CLINIC

UTAH LEGAL SERVICES

VAN COTT, BAGLEY, CORNWALL
& MCCARTHY

Vance, Ronald N.

Vilos, James D.

WADDINGHAM & PETERSON
Walsh, John T.

WALSTAD & BABCOCK
Warthen, Robert Lee

WATKISS & WATKISS

Weiss, Loren E.

West, Suzanne

Whatcott, Kevin D.

Wilde, Robert H.

WILKINS, ORITT & HEADMAN
WILLIAMS & HUNT

WILSON & WILSON

WINDER & HASLAM
WOODBURY & KESLER
Wootton, Noall T.

WORKMAN, NYDEGGER & JENSEN

Zager, Mitchel
ZOLLINGER & ATWOOD

L _

 Grant Application
Deadline

The Utah Bar Foundation will be accept-
ing grant applications until 5:00 p.m.
Monday, May 31, 1993 for the following
purposes:

1. To promote legal education and increase
knowledge and awareness of law in the
community.

2. To assist in providing legal services to
the disadvantaged.

3. To improve the administration of justice.
4. To serve other worthwhile law-related
public purposes.

For grant application forms or additional
information, contact Zoe Brown (531-
9077). Mail or deliver applications to the
Utah Bar Foundation, 645 South 200 East
#204, Salt Lake City, Utah 84111.

Reminder

Ballots to vote for three trustees to the
Board of Trustees of the Utah Bar Founda-
tion will be mailed to you in May.

REMEMBER TO TAKE
THE TIME TO VOTE!

| FIRST ANNUAL
IRE CATERS CAHPOUT

A tree
nightmare.

Don't make bad dreams come true.
Please be careful in the forest. -

Remember. Only you can prevem': forest fires.

~.

Issues \'of Pést
Bar Journals
on Sale

There are a large number of Utah Bar
Journals left from previous months. If you
are desirous of completing your set, or just
want a spare copy, you may obtain them
by placing your request in writing along
with a check or money order for $2.00 per
issue made payable to the Utah State Bar,
ATTN: Leslee Ron, 645 South 200 East
#310, Salt Lake City, Utah 84111. The
months that remain are as follows:

August/September 1988
October 1988
November 1988
Januvary 1989
April 1989
May 1989
June 1989
August/September 1989
October 1989
February 1990
March 1990
May 1990
Tune/July 1990
November 1990
December 1990
January 1991
February 1991

~ March 1991
~ April 1991
May 1991
June/July 1991
August/September 1991
October 1991
November 1991
December 1991
January 1992
February 1992
March 1992
April 1992
May 1992
August/September 1992
October 1992
November 1992
‘December 1992

May 1993
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CLE CALENDAR

ANNUAL CORPORATE COUNSEL SIXTH ANNUAL CLE Credit: 3 hours
SECTION SEMINAR ‘ROCKY MOUNTAIN Date: May 20, 1993
Topics that will be covered include: TAX PLANNING INSTITUTE Place: Utah Law & Justice Center
“New dimensions in labor union issues,” This year’s Rocky Mountain Tax Plan- | Pee: $20.00 for Young Lawyer
“Officer & director liability,” and “Under- | ning Institute will offer a comprehensive Section members. $30.00 for !
standing the business crime environment | review of changes in state and federal tax non-members. ‘
in Utah.” landscape, including a detailed examination | Time: 5:30 p.m. to 8:30 p.m. ‘
CLE Credit: 4 hours of President Clinton’s tax bill.
Date: May 6, 1993 CLE Credit: 12 hours SUING AND DEFENDING BANKS
Place: Utah Law & Justice Center Date: May 13 & 14, 1993 CLE Credit: 4 hours
Fee: Corporate Counsel Section Place: Utah Law & Justice Center Date: May 20, 1993
Members, $40.00 — Fee: $195 Early registration Place: Utah Law & Justice Center
after April 29, 1993, $50.00. by April 23, 1993 Fee: $150 plus $6 MCLE Fee
Nonmembers, $50.00 — $225 Late registration Time: 9:30 a.m. to 2:00 p.m.
after April 29, 1993, $60.00. after April 23, 1993
Time: 7:30 a.m. to 12:00 Noon Time: 8:00 a.m. to 5:00 p.m., DOCTORS AND LAWYERS:
May 13, LET'S TALK ETHICS —
DIRECTORS’ AND 8:00 a.m. to 12:00 Noon, THE ETHICAL ISSUES
OFFICERS’ LIABILITY May 14 AND DILEMMAS FACING
CLE Credit: 4 hours TODAY'S PROFESSIONALS.
Date: May 6, 1993 PROBATE — NLCLE WORKSHOP | CLE Credit: 3 hours ETHICS
Place: Utah Law & Justice Center This is another seminar designed for | Date: May 26, 1993
Fee: $160 plus $6 MCLE Fee those new to the practice and those looking | Place: Utah Law & Justice Center
Time: 9:30 a.m. to 2:00 p.m. to refresh their practice skills. No prior | Fee: Early registration $50.00
notice will be provided to early registrants, Registration after May 21,
JOINT TRUSTS VS, please call the Bar if you have any ques- 1993, $60.00.
SEPARATE TRUSTS tions about your registration. Please provide | Time: 11:30 a.m. to 2:30 p.m.
CLE Credit: 1 hour the Bar 24 hour cancellation notice if unable
Date: May 11, 1993 to attend.
Place: Utah Law & Justice Center
Fee: $7 — Call to RSVP JlamlbhASN o e = ST el P O e -
Time: 12:00 noon to 1:00 p.m. ! I
P | CLE REGISTRATION FORM |
UTAH REAL PROPERTY SEMINAR l TITLE OF PROGRAM FEE !
CLE Credit: Information not available at | } ]
time of printing, please call i i
the Utah Bar fi ore infor- : |
mation an (ﬁ‘ i 2 !
Date: May 1 : ! !
Place: U aw & Justice Center : ;
Fee: mation not available at ! Make all checks payable to the Utah State Bar/CLE Total Due !
Q me of printing, please call i i
the Utah Bar for more infor- i Name Phone i
mponard details, : Address City, State, ZIP :
Time: 8:00 a.m. to 12:00 Noon. ! R |
HAZARDOUS WASTE AND i Bar Number American Express/MasterCard/VISA Exp. Date i
SUPERFUND 1993: THE LATEST { ST f
DIRECTIONS FROM A NEW f :
ADMINISTRATION 1 Please send in your registration with payment to: Utah State Bar, CLE Dept., 645 S. 200 E., S.L.C., Utah 84111. The
. ! Bar and the Continuing Legal Education Department are working with Sections to provide a full complement of live !
CLE Credit: 4 hours : seminars. Please watch for brochure mailings on these. {
Date: May 13, 1993 : Registration and Cancellation Policies: Please register in advance as registrations are taken on a space available basis. :
Place: Utah Law & Justice Center : Those who register at the door are welcome but cannot always be guaranteed entrance or materials on the seminar day. If :
Fee: $150 plus $6 MCLE Fee | e e o e g € o
Time: 9:30 a.m. to 2:00 p-m. : Returned checks will be charged a $15.00 service charge :
1 NOTE: It is the responsibility of each attorney to maintain records of his or her attendance at seminars for purposes of the |
: 2 year CLE reporting period required by the Utah Mandatory CLE Board. :
o o o eh s o e S o S S S e S e e e S e e S e e e e e e e 1
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FAMILY LAW SECTION MAY
SEMINAR: “OTHER PEOPLE’S
MONEY” — INCOME (YOURS &
THEIRS) ISSUES IN FAMILY LAW

This seminar is designed to provide
information to the family law practitioner
regarding difficult income cases. The sem-
inar will deal especially with self-employed
parties and small business owners.

CLE Credit: 6.5 hours CLE credit,
including 1.5 in ETHICS.

Date: May 27, 1993
Place: Utah Law & Justice Center
Fee: $110 Early registration
by May 20, 1993
$125 Late registration
after May 20, 1993
Time: 8:00 a.m. to 4:30 p.m.

UTAH WATER LAW SEMINAR

CLE Credit: 3 hours

Date: May 27, 1993

Place: Utah Law & Justice Center

Fee: Early registration $40.00.
Registration after May 24,
1993, $50.00.

Time: 8:00 a.m. to 12:00 Noon.

SECURITIES LAW FOR NON-

SECURITIES LAWYERS

Every lawyer in Utah should know
what securities are and what to do if the
deal you are working on involves a secu-
rity. By attending this program you will
recognize the presence of a securities law
problem, and know how to ethically deal
with it in order to protect the client and the
lawyer.
CLE Credit: 4 hours CLE Credit,

including .5 in ETHICS.

Date: May 28, 1993

Place: Utah Law & Justice Center

Fee: Early registration $100.00.
Registration after May 21,
1993, $125.00

Time: 8:00 a.m. to 1:30 p.m.

FIDUCIARY RESPONSIBILITY
ISSUES UNDER ERISA
CLE Credit: 4 hours

Date: June 3, 1993

Place: Utah Law & Justice Center
Fee: $150 plus $6 MCLE Fee
Time: 9:30 a.m. to 2:00 p.m.

FINANCING LONG-TERM CARE
FOR THE ELDERLY
CLE Credit: 4 hours

Date: June 10, 1993
L

Place: Utah Law & Justice Center
Fee: $160 plus $6 MCLE Fee
Time: 9:30 a.m. to 2:00 p.m.

CRIMINAL LAW — NLCLE
WORKSHOP

This is another basics seminar designed
for those new to the practice and those look-
ing to refresh their practice skills. No prior
notice will be provided to early registrants,
please call the Bar if you have any ques-
tions about your registration. Please provide
the Bar 24 hour cancellation notice if unable
to attend.
CLE Credit: 3 hours
Date: June 17, 1993
Place: Utah Law & Justice Center
Fee: $20.00 for Young Lawyer

Section members. $30.00 for
non-members.
Time: 5:30 p.m. to 8:30 p.m.
THE 63RD UTAH STATE BAR
ANNUAL MEETING

This program will include a speech by
retiring U.S. Supreme Court Associate Jus-
tice Byron R. White. Other featured
speakers include: Charles J. Ogletree, Jr.,
James J. Brosnahan, Michael J. Gerhardt,
Senator Orrin G. Hatch, Dean Kristine Stra-
chan, R. William Ide III, Sandy Gilmour and
A. Richard Barros. With thirty-five (35!)
breakout sessions planned, there is some-
thing for every practice of law. Don’t miss
out on the fun, debates, discussions or Fred
& Toby’s famous “Fourth Annual Walking
Bar Tour” of Ketchum, Idaho. This year’s
Tour theme: “What’s the House Shooter?”
Please note that the Tour is NOT a Bar
sponsored activity and may not be suitable
for all members of the family or Bar.
CLE Credit: 14 hours with

2 hours in ETHICS
Date: June 30 through July 3, 1993
Place: Sun Valley Resort,

Sun Valley, Idaho
Fee: Early registration $195

by June 11, 1993.
$225 after June 11, 1993.

For more information on meetings and
activities watch for your brochure arriving
in the mail very soon, or call (801) 531-
9077 for more information. (Attention:
1993 is a CLE reporting year.)

REAL PROPERTY — NLCLE
WORKSHOP, Rescheduled date!
This is another basics seminar designed

for those new to the practice and those

looking to refresh their practice skills. No

prior notice will be provided to early reg-

istrants, please call the Bar if you have any

questions about your registration. Please

provide the Bar 24 hour cancellation

notice if unable to attend.

CLE Credit: 3 hours

Date: August 19, 1993

Place: Utah Law & Justice Center

Fee: $20.00 for Young Lawyer
Section members. $30.00 for
non-members.

Time: 5:30 p.m. to 8:30 p.m.
CIVIL LITIGATION I: PRE-ACTION
INVESTIGATION, PLEADING &
DISCOVERY — NLCLE WORKSHOP

This is another basics seminar designed
for those new to the practice and those
looking to refresh their practice skills. No
prior notice will be provided to early reg-
istrants, please call the Bar if you have any
questions about your registration. Please
provide the Bar 24 hour cancellation
notice if unable to attend.

CLE Credit: 3 hours

Date: September 16, 1993

Place: Utah Law & Justice Center

Fee: $20.00 for Young Lawyer
Section members. $30.00 for
non-members.

Time: 5:30 p.m. to 8:30 p.m.
CIVIL LITIGATION II: EVIDENCE
— NLCLE WORKSHOP

This is another basics seminar designed
for those new to the practice and those
looking to refresh their practice skills. No
prior notice will be provided to early reg-
istrants, please call the Bar if you have any
questions about your registration. Please
provide the Bar 24 hour cancellation
notice if unable to attend.

CLE Credit: 3 hours

Date: October 21, 1993

Place: Utah Law & Justice Center

Fee: $20.00 for Young Lawyer
Section members. $30.00 for
non-members.

Time: 5:30 p.m. to 8:30 p.m.

May 1993
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CLASSIFIED ADS

For information regarding classified
advertising, please contact (801) 531-
9077. Rates for advertising are as follows:
1-50 words — $10.00; 51-100 words —
$20.00; confidential box numbers for posi-
tions available $10.00 in addition to
advertisement.

CAVEAT — The deadline for classified
advertisements is the first day of each
month prior to the month of publication.
(Example: May 1 deadline for June publi-
cation). If advertisements are received
later than the first, they will be published
in the next available issue. In addition,
payment which is not received with the
advertisement will not be published. No
exceptions!

—
INFORMATION WANTED

LOST WILL: Myrtle B. Carey died on
January 16, 1993. The conservator, West
One Bank, has in its possession a copy of
a WILL drafted for Mrs. Carey in approxi-
mately 1957. If you know of the
whereabouts of the original of this WILL,
or any other WILL made for Myrtle B.
Carey, please contact S. Robert Bradley,
Esq., Van Cott, Bagley, Cornwall &
McCarthy, P. O. Box-45340, Salt Lake
City, Utah 84145, telephone number
(801) 532-3333.

—
BOOKS FOR SALE

USED LAW BOOKS — Bought, sold and
appraised. Save on all your law book and
library needs. Complete Law Library
acquisition and liquidation service. John
C. Teskey, Law Books/Library Services.
Portland (503) 644-8481, Denver (303)
825-0826 or Seattle (206) 325-1331.

USED LAW BOOKS —- AmJur Trials;
Federal Practice & Procedure 2d; Whar-
ton’s Criminal Law 14th Edition Vol. 14;
Wharton’s Criminal Evidence 13th ed.
Vol 1-4; and Wharton’s Criminal Proce-
dure 12th and 13th both Vol. 1-4. Call
Sterling or Mitchell at (801) 486-9636.

Couch on Insurance 2d, new condition,
current supplements, unmarked. Cost
$2,900.00 new, will sell for half price.
Contact Gary (801) 484-3434,

For Sale — Pacific Reporter, includes First
and Second through Volume 723. Excellent
condition. Make offer. Call (801) 538-2344.

—
OFFICE SHARING/SPACE AVAILABLE

Deluxe office space at 7821 South 700 East,
Sandy. Space for two (2) attorneys and
staff. Includes two spacious offices, large
reception area, conference room/library, file
storage, convenient parking adjacent to
building. Call (801) 272-1013.

Attractive office space is available at prime
downtown location, in the Mclntyre Build-
ing at 68 South Main Street. Single offices
complete with reception service, conference
room, telephone, parking, fax machine, copier,
library and word processing available. For
more information please call (801) 531-8300.

Attractive legal offices available at prime
location. Close to court and downtown,
located at 320 South 500 East. 1-3 offices
are available. Access to conference room
and law library. Please contact Judy Garrett
at (801) 521-4145.

ATTRACTIVE OFFICE SPACE — Union
Park area (1200 East 7000 South), next to
Holiday Spa. Office sharing with five other
attorneys. Secretarial or word-processing
services available, or space for your own
secretary. Copier, telephone, fax and confer-
ence room. Close freeway access to entire
valley. Contact Wynn at (801) 566-3688.

——
POSITIONS AVAILABLE

Small Salt Lake City firm seeks associate.
Primarily domestic practice. Prefer candi-
date with two or more years domestic
experience. Please send resume to: Utah
State Bar, Box C-5, 645 South 200 East
#310, Salt Lake City, Utah 84111.

EXPERIENCED IN INDIAN TRIBAL
PROCEDURES? I need a competent, expe-
rienced attorney to enforce a substantial
judgment against the Business Committee
of the Utah Indian Tribe of the Uintah and
Ouray Reservation. For details contact:
George E. Mangan, 1111 Cherrywood
Drive, Bardstown, KY 40004 or call (502)
348-7625.

Grand Junction law firm seeks associate
attorney with 1-3 years general practice
experience; emphasis on general business,
taxation, domestic relations, and workers’
compensation helpful. Send resume, law
school transcript, and writing sample to:
Doehling & Slater, P.C., 744 Horizon
Court #360, Grand Junction, CO 81506.

SALT LAKE LEGAL DEFENDER
ASSOCIATION is currently accepting
resumes to update its trial and appellate
attorney roster. Interested attorneys should
submit their application to F. John Hill,
Director, 424 East 500 South #300, Salt Lake
City, Utah 84111 or call (801) 532-5444.

ATTORNEY-COLLECTION: A progres-
sive auto finance company is seeking
attorney(s) with experience in collection
and bankruptcy law to handle its case load
on a retainer basis in Utah. Please send
resume to GCI, P. O. Box 225A, Royal
Oak, MI 48068.

—
POSITIONS SOUGHT

Attorney with Masters in Tax and Big Six
accounting firm experience seeks position
in a law firm with a practice in the tax area
or contract work in the tax or domestic
relations areas. Admitted in Utah and Cali-
fornia. Call Brent at (801) 392-6046.

—
SERVICES

TWO EXPERIENCED ATTORNEYS
SEEK OVERFLOW/PROJECT WORK.
Former law review editor and federal judi-
cial clerk. Eight years of federal and state
trial and appellate practice. From family
and criminal matters to commercial and
environmental law. Court appearances,
discovery, pleadings, motions, research
and briefs. Reasonable rates. Call (801)
575-1954.

—
OFFICE EQUIPMENT

Complete in-office copy center, 200
copies per minute, less than $20,000.00.
50 copy per minute copiers $4,995.00.
Laser copiers only $4,500.00. Call
ALPINE COPIER SERVICE at (801)
484-5822.
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The International Society of Family Law announces

The North America Conference

\ FAMILY RESTRUCTURING
AT THE END OF THE 20TH CENTURY

June 10 - 12, 1993 at Jackson Lake Lodge, Wyoming
in the majestic Grand Tetons National Park

Family law scholars, practitioners, judges, counselors, and other professionals are invited to attend.

TOPICS include
Reducing formalism in dissolution proceedings; Restructured families; Economic consequences
of dissolution and family restructuring; Custody and the rights of children and parents in
dissolution and upon restructuring; New proposals concerning dissolution and family restructuring.

PLANNERS, REVIEWERS, and PARTICIPANTS include
Anders Agell; Carol Bruch; Ira Mark Ellman; Sanford Katz; Sheila B. Kamerman; Robert J.
Levy; Justice Claire L’Heureux-Dubé; Don J. MacDougall; Frances Elisabeth Olsen;
Sarah H. Ramsey; Carl Schneider; Lynn Wardle.

REGISTRATION FEE®®
The registration fee includes the Thursday conference dinner, and Friday conference luncheon.
$ 95 (US) ISFL members; $130 (US) nonmembers; Send registration letter and check payable to:

"ISFL North America Conference on Family Restructuring” to either:

Professor Lynn D. Wardle or Professor Don J. MacDougall

ISFL North American Conference -~ ISFL North American Conference

518 JRCB, Brigham Young University Co-registrar University of British Columbia
Provo, Utah 84602 Faculty of Law, 1822 East Mall

Vancouver, British Columbia V6T 1Z1

® ®SPECIAL RESERVATION SERVICES have been arranged through Murdock Travel.
The Group Division at Murdock can make lodging arrangements, airline reservations
and handle conference registration. Ask for the Group Division (Carol, Liz or Scott).

=Call (800) 365-7747 (in the continental US)
=Call (801) 521-7850 (outside the continental US)




nce, the only way to research
Utah law was to fumble around
with stacks of case repotters,
code volumes and inclexes.

Those days (and nights) are over.

Michie’s new Utah Law on Disc puts a
complete Utah integrated legal dlatabase on
your personal computer. Now accurate legal
research is at your fingertips—Ilightning-fast,
easy-to-use, and always up-to-date.

Utah Law on Point.

To locate the precise law you need, type in

a couple of key words, and Utah Law on

Disc instantly searches the text ofi—

s Decisions of the Utah Supreme Courtand
Court of Appeals

* Michie’s official. Utah Code Annotated

s Utah Adminjstrative Code

s Opinions of the Utah Attomey General

@

Utah State Bar
645 South 200 East
Salt Lake City, Utah 84111

All on a compact, self-contained desktop
system that works with your IBM (or
compatible) personal comptiter.

Utah Law on Time.

It ceuld take hours to search through
mountains of code volumes, reporters and
indexes. Researching a legal issue with Utah
Law on Disc takes seconds. Start with &
statutory reference, locate an annotation,
jump to the full text of the case law, and
search for related cases—instantaneously,

Utah Law on Disc even allows you to “cut-
and-paste” text from statutes, regulations
and case law directly into a brief or
memotandum, saving you more time.

Utah Law on Budget.

Toll-free support, complimentary training,
and quarterly cumulative update discs are

Ethics Or: &
cviam Holyool

g1h HMasn Stresi #1890

Box 11iBS%8
ioke Crty,

P.0.
satlt UT 84147

included in Utah Law on Disc's annual
subscription of just $160 down and $131
a month,

Which makes it easy to get the law off your
desk and into your next case.

Contact your Michie
repiesentative in Utah today to
reserve your free Demo Disk—

BONNIE HILL 800/481-5218
Or call toll-free 800/562-1215

For 39 years,
Utah’s Legal Publisher.
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