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Serving the unique needs of/he Legal profession

122 South Main Street
Salt Lae City, Uta 84101

Announcing
an important new facility
for the legal profession. . .
Between copying forms and
exchanging information with
opposing counsel, the paperwork
of litigation can tax even the best
legal staff. But cost, accuracy,
speed and - above all- security

have often kept attorneys from
looking for help from an outside
source. Until now!

Our new Litigation Document
Reproduction System has been set
up - and secured - expressly for
the needs of attorneys and support
staff. In this controlled
environment, our specialists will
handle even your most complex
document copying job quickly,
confidentially, and with the
attention to detail so vital in
preparing for litigation.

Operating 24 hours-a-day, the
Litigation Document Reproduction
System has plenty of storage

. space for files. State-of-the-art
copying equipment assures you of
the fastest and finest quality
reproduction, and our capability for
numbering allows your paralegals
to spend their valuable time doing
what they were trained for rather
than numbering copies!

· Operates 24 hours-a-day

· Contains storage space for files
· Handles work in a secured area
· Tracks documents throughout

the job
· Maintains stringent quality

control
· Offers you copying of color

exhibits
· Numbers documents for both

plaintiff and defendant
· Gives you fast turnaround

For almost 20 years,
AlphaGraphics.has been
answering the needs of the legal
community. In addition to the
Litigation Document Reproduction
System, AlphaGraphics provides
top-notch printing and graphic
services. From copying an entire
file cabinet to providing a single
chromacolor copy to use as an
exhibit. . . AlphaGraphics is the
only name you need to know.

--

For fast, FREE Pick-up and Delivery call our
Specialized Legal Reproduction Centers directly at . . .

122 South Main Street
364-8451

#9 Exchange Place
363-1313
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~LETTERS
Editor,

I read with interest the article by Timo-
thy Lewis, "Should Utah Consider
Adoption of Community Property Law?",
which appeared in the April, 1992, Utah
Bar Journal.

Having recently moved to Utah from
the State of Washington, where I practiced
law for 13 years, it is my opinion that the
community property laws as applied in
Washington State afford the residents and
the legal counsel many benefits. Among
those:

1. A truly equitable procedure for divi-
sion of real and personal property
accumulated during marriage and
divided at the time of dissolution of
maniage. RCW 26.09 et. seq.

2. A predictable procedure for the dis-
bursement of the assets in both testate
and intestate estates. RCW
11.02.070 and 11.04 et. seq.

3. A procedure for avoidance of probate
and administration on the first death
between husband and wife by use of

a statutory community property agree-
ment. RCW 26.16.120.

4. A statutory right to retain separate
property. Separate property being

defined as all real and personal prop-
erty acquired through the efforts of
one spouse prior to maniage together
with any gifts, inheritance or bequest
acquired by one spouse during the
marriage together with all rents,
issues and profits from any of the
foregoing. RCW 26.15. et. seq.

5. The right to contractually exclude a
spouse from any entitlement to sepa-
rate property by use of a prenuptial
agreement.

Obviously I am biased in favor of adopt-
ing community property laws. Having
practiced law in a state that followed these
principles, I found the laws to be a practical,
equitable and predictable method of acquisi-
tion of property, division of assets upon
dissolution and transfer of assets upon death.

For further information on the commu-
nity property issue, the reader may wish to

refer to Washington's Revised Code,
Chapter 26 et. seq., together with the fol-
lowing:

1. 15A Am. Jur 2d Community Property;
2. Symposium: The Continuing Evolu-

tion of American Community Property
Law. 1990 Wis. L. Rev. 583-879 '90;

3. Community Property and the Problem
of Migration. 66 Wash U L Q 773-
85 '88.

4. Community Property Law - it's
Advantages and Disadvantages. G.
Templar J.B.A. Kan 16: 195-202 N

'47; and
5. The Community Property Trend.

W.Q. De Funiak Notre Dame Law
23:293-8 Mr. '48.

Thank you for your informative articles.

Sincerely yours,

Donald A. O'Neil
Attorney at Law
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ALLEN HARDY & RASMUSSEN ~~
~~

(Formerly Allen Nelson Hardy & Evans) Corporate and Business Transactions, Securities, Real
Property and Real Estate Development, Taxation,

~~ IS PLEASED TO ANNOUNCE THAT Commercial Transactions, Bankding, International Law,

~~
Estate Planning, and Business Litigation

BRUCE J. NELSON
~~
~~ HAS BECOME OF COUNSEL TO THE FIRM

~~
THAT ~~

~~ CRAIG H. CHRISTENSEN
~~
~~

HAS BECOME A SHARE HOLDER OF THE FIRM ALLEN HARDY & RASMUSSEN
~~ 215 SOUTH STATE STREET, SUITE 900AND THAT
~~

SALT LAKE CITY, UTAH 84111
Telephone: (801) 531-8400

~~ KIMBERLY J. SMITH Facsimile: (801) 363-3614
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It Was a Very Good Year

As the Bar's fiscal year draws to aclose, it has become customary
for the outgoing President to report to
members on the accomplishments of the
Bar during that year. Some of the matters
that we concluded in FY 1992 had their
genesis in Hans Chamberlain's and/or
Pam Greenwood's administrations. All
that we have accomplished would not
have occurred but for the foundations built
by Hans, Pam and their predecessors. In
an effort to make my "final report" to you
more readable, I have attempted to categorize
our activities into several broad groups.

FINANCE
The Bar's Finance Department has con-

tinued its ongoing improvement under the
able leadership of Arnold BirrelL. The
installation of new computer software has
enabled us to adopt a new chart of
accounts which we have utilized through-
out the year. As you are already aware, the
budgeting process for FY -93 has begun.

That process has been substantially simpli-
fied by the new chart of accounts,

enabling us to quickly and easily spot
trends and make appropriate adjustments.
The Finance Department is now capable
of providing the Bar Commission virtually
"instant" financial information, together
with accurate financial projections, putting

By James Z. Davis

the Commission in a position to make more
meaningful policy decisions not only on a
day to day basis, but for the future. This
year, we also established contingent reserve
and replacement reserve funds in accor-
dance with generally accepted accounting

principles. I am happy to report that, based
upon current projections, those funds will
be intact as FY-93 begins on July 1, 1992.
Finally, the FY-91 audit for the year ending
June 30,1991, was completed August 1991,

and published in the Bar Journal.

UTAH LAW & JUSTICE CENTER
Thanks in no small part to the efforts of

Kaesi Johansen and now, Richard Dibblee,
use of the Utah Law & Justice Center is at
an all time high. A new marketing strategy
(complete with brochure) has been adopted,

and aggressive marketing of the facility is
proceeding. As of this writing, there has
been no need for Bar financial support to
the Law & Justice Center. Most of you
know that the Utah Law & Justice Center is
a non-profit corporation; and during the
year, bylaws were adopted and a new Board
of Trustees was selected. Pam Greenwood
is the chair, and Stewart Hinckley, Hans
Chamberlain, Brian Florence and Norm
Johnson are members of the board.

Perhaps the best news relating to the
Utah Law & Justice Center is the fact that

the principal indebtedness on the Law &
Justice Center was reduced by $381,967
leaving a principal balance secured by the
facility as of June 30, 1992, of $1,049,497.
In addition to the aforesaid principal

reduction, all accrued interest through
June 30, 1992, wil have been paid.

SUPREME COURT ORDER
AUGUST 10, 1990

On August 10, 1990, the Utah Supreme
Court ordered the Bar to take certain steps
to address financial concerns of the Bar
and appointed the Grant Thornton com-
pany to conduct periodic reviews. All of
the directives in the Supreme Court order
have been accomplished, and Grant

Thornton filed its final report last falL. In
that report, Grant Thornton gave the Bar
high marks for what it had accomplished
and recommended no structural changes.

THE TASK FORCE
The Supreme Court Task Force on the

Management and Regulation of the Prac-
tice of Law in Utah completed its study
and deliberations in October 1991, and
filed its report with the Supreme Court in
November 1991. In November 1992, the
members of the Task Force met with the
Supreme Court to discuss the report and
answer any questions the Court might

June/July 1992 5



have. All of you should have received a work closely with it and the Judicial Coun- has been recommended to the Supreme
copy of the Task Force report directly cil to assist the Court in implementing court Court by the Bar Commssion and is cur-
from the Court. Prior to the end of the consolidation. The Bar has appointed a rently under study by the Supreme Court's
comment period established by the Court, committee consisting of Dennis Haslam, own commttee on discipline. Perhaps the
the Bar Commission prepared its response Bil Bohling, Debra Moore, Helen Chrstian most significant impact of utilizing the

. to the report. That response was published and Gil Athay to spearhead that effort. District Courts for public discipline is pro-
in the April 1992 edition of the Utah Bar cedural, in that it wil allow Bar Counsel
Journal. On April 3, 1992, the Bar Com- DISCIPLINE to much more expeditiously dispose of
mission met with the Supreme Court to Notwithstanding the fact that the Utah cases since it wil no longer be necessary
discuss the report and respond to any State Bar has an impeccable record of carry- to coordinate and convene hearing panels.
questions the Court might have. The Court ing out its delegated discipline function, In recognition of the importance of the
recently reached certain conclusions perceptions persist that self-regulation is performance of the discipline function,
regarding the recommendations and its somehow inappropriate. Various schemes together with the enhanced role of Bar
final decision should be published soon. for dealing with the perception abound, and Counsel's office in matters relating to the

Although participation in the Task include, but are not limited to such things as unauthorized practice of law, admissions

Force was generally a positive experience, setting up an entire new bureaucracy and other areas, Bar Counsel's office has
the herculean effort put forth by Bar lead- thereby moving the perception of incest been substantially beefed up during the
ership and staff, especially during Pam's from the Bar to the Supreme Court. In an last year. By the time you read this, a new
administration, must be credited in no effort to address the perceptions, however, computer system for Bar Counsel's offce
small way for the quality of the outcome. last fall the Commission requested that wil have been installed and a new attor-

Steve Trost, Bar Counsel, study further the ney hired.
RELATIONSHIP WITH THE possibility of utilizing the District Courts The Bar has also been working closely

SUPREME COURT for public discipline matters. The screening with the leadership of the Legal Assistants
Regular communication on administra- panels, including both attorney and lay Association of Utah to address the com-

tive matters has been established between members, would continue their function, plex issues relating to the status of
the Bar and the Supreme Court. In addi- and the Bar Commission would have no paralegals in Utah.
tion, the Cour has requested that the Bar further role in the procedure. This approach
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The Law Firm of

CORPORATE OUTFIT~

MARK L. POULSEN
· Bylaws

· Meeting Records

· Embossing Seals

· Stock Certificates

U!EN
~TEART

lawyers

Business Law Essentials

ATTORNEYS

Is Pleased to Announce that

has joined the firm as a Partner

and will continue to practice

in the areas of Surety and Construction

also ~
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CHRISTOPHER J. ROBISON

has become an associate with the firm ~~~
10 E. South Temple, Suite 1000

Salt Lake City, Utah 84133

80 1 -355-5300

SALT LAKE STAMP CO.
VOUR 'MARK-IT' PLACE SINCE 1897

380 W. 200 5., P. O. BOX 2399, SLC, UT 84110-2399
TOLL-FREE 800-62-STAMP (627-8267). FAX 801-364-6809

801-364-3200
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MEMBERSHIP COMMUNICATION

The Bar is makng every effort to keep
its members informed of its activities and
solicit membership input. In virtually all
of the President's Messages I have written
this year, I have requested comment and
input. Notices and requests for input are
always published in the Bar Journal when
that can be accomplished in a timely man-
ner. Separate mailings to Bar members
have been utilized where necessary on
more urgent matters. Cognizant of the cost
of separate, direct mailings, every effort
has been made by the Bar to combine
mailings wherever possible.

During the year, the Commission has
met with the Southern Utah Bar, Weber
County Bar and Utah County Bar. In addi-
tion, the Commission has participated in
functions with the Salt Lake County Bar
and lawyer legislators. Of course, all Bar
members have and remain welcome to
paiticipate in Bar Commission meetings.

ORGANIZA TION
Under Executive Director John Baldwin's

leadership, the organization of the Bar has
been bètter defined and strengthened. Job
descriptions have been developed and
employee files reorganized. John has
begun the task of integrating policies and
procedures with bylaws as well as updat-
ing the Bar's policies and procedures.

Personnel manuals have been updated;
and, as most of you know, the Bar has
become a Utah non-profit corporation.

CLE
Under the able leadership of Toby

Brown, the Bar has provided its members
a broad array of CLE opportunities. Most
of you know that the MCLE Board,
chaired by Bob Merril, is not connected

with the Bar, although the Bar has pro-

vided support in monitoring compliance
with MCLE requirements. As the first
two-year compliance period approached

on December 31, 1991, Toby went the
extra mile to provide even more CLE
opportunities to enable members to com-
plete their requirements on time. Thanks
in no small par to Toby's efforts, the first
two-year reporting period ended without
fanfare and, as I understand it, the MCLE
Board continues to study programs,

requirements and procedures.

ACTIVITIES AND PROGRAMS
Last fall, the Bar conducted a Bar Lead-

ership workshop for section and community
leaders modeled in some ways after the Bar
Leadership Institute sponsored annually by
the ABA. Randy Dryer, our President-Elect,
John and myself together with other staff
and Commission members participated in
the program, and received a great deal of
positive feedback. Staff support to commit-
tees and sections has been augmented by the
hiring of Richard Dibblee who is committed
to enabling sections and committees to
cary out the important work of the Bar.

During the year, the Executive Commit-
tee and Executive Director met with several
media editorial boards in an effort to open
up communication, give the media a better
idea what we are about and provide
resources when issues involving the Bar
come up. All of the local media are now
receiving complimentary copies of the Bar
Journal.

In addition to establishing committee
files and charges for the first time, we are
trying a new system for soliciting interest in
the committees by attempting to identify
members who are truly interested in parici-
pating and weeding out those who are not.
Randy has advised me that the initial
response to this effort has been very positive.

Most of you are aware that we have been
seeing record attendance at both mid-year
and annual meetings. Attendance has been
heavy not only at CLE functions, but also at
the business meetings held in connection
therewith. The Bar continues to conduct
location analysis for both annual and mid-year
meetings. The support you have given the
Bar in this regard is very much appreciated.

The Tuesday Night Bar and Lawyer
Referral programs continue to thrive; and,
hopefully, a restructuring of the Lawyer
Referral program to make it more attractive
to our members wil make it self-supporting
next year. In addition to the foregoing, John
and his staff have been participating in the
oversight of a Utah Dispute Resolution grant.

New computer systems have been
installed in the administrative offices of the
Bar. We have changed to a PC network and
liquidated our old mainframe system. The
Client Security Fund paid claimants

$12,682 upon recommendation of the Client
Security Fund Committee and approval of
the Bar Commission. The Bar is conducting
a retreat on June 11 and 12 to conduct,
partly in conjunction with the Supreme

Court, long range planning. Ten year bud-
get projections have already been

developed. Bar staff and leadership have
also conducted law student orientations at
the law schools.

Of course, the Young Lawyers Section,
chaired this year by Charlotte Miler, con-
tinues among our shining stars. In addition
to the Section's many other activities,
another successful Law Day program was
completed on May 1,1992.

THE FUTURE
It is a testimony to Bar members, lead-

ership and staff that the Bar has continued
to perform its important functions, pro-
grams and activities under serious
financial and other pressures from various
sources while going through a process of
what amounted to significant internal
reorganization.

The need for a strong Bar has never
been greater. There is simply no other
organization that is in a position to effec-
tively assist all branches of state
government where matters relating to the
justice system are concerned.

Unauthorized practice of law com-
plaints are at an all time high and the Bar
is responding vigorously.

The concept of access to justice
remains as elusive as ever. The Bar pro-
vides a forum to make policy decisions,
focus on dispute resolution providers and
the impact on the system.

Your continued support is criticaL.
The Bar is strong. The Bar is healthy.

The Bar is you.
Thanks for giving me an opportunity to

serve - it was a very good year.

Utah State Bar
Annual Meeting

July 1-4
Sun Valley, Idaho

June/July 1992 7
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What They Don't Know

I'm. worried about the public's under-standing and acceptance of our legal
system, and I'll bet maybe you are too.

This worry comes and goes: its on the
front burner now because of the verdict in
the Rodney King case in Los Angeles.
Most of us, because we're lawyers, have
been asked by family and friends to
explain the verdict, i.e., to give a lawyer's
answer to the question "how was the ver-
dict possible?" What could the jury have
seen or heard during the presentation of
evidence that could have contradicted the
clear impact of the famous and indis-
putable videotape?

I don't know how you handle the ques-
tion. For my part, I ramble about the
unpredictability and danger which law
officers face in any arrest situation, the
need to be ready for violent and unpre-

dictable reactions from those who may be
under the influence of mind-altering and

strength-inducing chemicals, and the need
to hold police officers to a reasonable, not
perfect, standard of conduct given all the
circumstances.

The response? Eyes glaze and no one is
satisfied, least of all me. A big part of my
current job is defending the actions of
police officers to maintain criminal convic-
tions on appeaL. No group in Utah is more
concerned about the black mark on law

By Jan Graham

enforcement from the Rodney King incident
than Utah law enforcement. One Salt Lake
City representative of police officers told
me that in his view the Rodney King inci-
dent was the biggest setback in the public
image and public morale of law officers in
decades. And this was before the verdict.

Utah law enforcement has worked hard

in recent years to modify practices that fuel
the negative stereotypes of abuse of police

power - an evil that we all agree must be
eliminated. There has been a consensus
acknowledgement by Utah's law enforce-
ment leaders that the cold, macho, symbols
of power (black boots, reflector sunglasses,-
etc.) have done much to fuel the public's
negative view of law officers as uncompas-
sionate "power freaks" who are less than
human ii some respects. Right thinking
leadership in law enforcement has gotten
the message and is leading the way to a
more accessible, human image for police
officers. As a result, much progress has
been made in that all-important area: public
relations.

Then came the Rodney King videotape.
All the destructive stereotypes about law
enforcement were back on the table, unrav-
eling years of progress in Utah. We will
never know to what extent the Utah public
assumes the "Los Angeles Model" of police
response is operative in Utah. Do Utahns

assume that Utah law officers would
behave in similar fashion as Laurence
Powell and his three colleagues? Or do
most Utahns assume that the response was
unusual or at least unique to Los Angeles
with its high degree of racial tensions and
its controversial administration under
Chief Darrell Gates? I wish I knew.

After months of public discussion, the
entire dilemma was entrusted to a small
group of people in Los Angeles: the jury. As
lawyers, we've all been trained to honor
and respect the jury system. After all, the
Sixth Amendment right to a jury is funda-
mental to our system of criminal justice.

The public is stunned at the verdict and
its unanimity (the jury was only hung on
the count of excessive force - a misde-
meanor - against Powell). We are all
uncomfortable about the absence of blacks
from the jury - which was all white

except one hispanic and one Asian. The
late breaking story is that the hispanic

juror now says she prayed that other jurors
would come around to reach at least one
guilty verdict, but that their "minds were
made up before they entered the jury
room". The ugly lurking fear is that the
racism that seemed to underlie the Rodney
King beating also defined the jury verdict.

Can the public realistically be expected
to understand, and more importantly,

8 Vol. 5 No.6
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i
accept the system as it worked in the Rod- explain their rulings. I don't know about the ruling on appeal - even if the judge

ney King case? you, but my clients were never very happy hasn't thought of them yet. This strikes me
Our standard answer as lawyers has after months of work and thousands of dol- as incredibly cynical and a hard pil to

always been that because we are schooled lars in legal fees, to hear the words "motion swallow for those people for whom our
in the learned treatises of the law, we of denied" - with no explanation. Some legal system should work: the non-lawyer!
course understand that the jury system, judges - in my view the better ones - Surely the least that citizens should be
and in fact all elements of our justice sys- understood the tremendous investment of able to expect from our legal system is
tern, are to be praised and accepted. After the parties and the lawyers, and would take some explanation of why they won or lost.
all, particular cases may be botched, but the time to explain the reasons for the rul- Yet our "insider" attitude as judges and
"the system" works. That answer may be ings. But many judges would not - even if lawyers is that protecting the system - as
just a tad arrogant. Who cares if the sys- pressed. I wil never forget particular cases I baffing as it is to the public - is more
tern works, if one person's case didn't handled where I received an adverse ruling important. In other words, what they don't
work. Too often lawyers defend our legal from the bench, and knowing the anguish of know won't hurt them, literally.
system with all its mysteries, unfath- my client at losing, I respectfully asked the I think that's wrong. What the public
omable language, and inexplicable results Court to explain the basis of the ruling. The doesn't know, can't understand, and won't
against public attack as though we know response from the judge would be some- accept about our legal system wil hurt
more than they do. We don't. The public thing like: "All I am required to say is them. And that's a problem that we, as
has a right to expect the legal process to 'motion denied' - I do not have to provide lawyers, need to think about solving.
make sense, and when it doesn't, high my reasons".
toned defenses of "the system" don't do And it was true. In addition, we all know
much good. that trial judges are sometimes reluctant to

One of my primary frustrations as a pri- offer grounds for a ruling, because there
vate litigator was the refusal by judges to may be other grounds which would support

l' ¡~~¡~~~i"~~~~~~~t~;~~~~~it~,
.......(..................1
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A Professional Law Corporation

We a re pIe a sed t 0 ann 0 U nee

J. GORDON HANSEN
STUART A. FREDMAN

ROBERT C. DELAHUNTY

SCOTT R. CARPENTER

formerly of Hansen Jones & Leta
have joined the firm as shareholders and

NEIL ORLOFF
has joined the firm as a shareholder.

SHAWN C. FERRIN
has become associated iuith the firm.

Mr. Orloff will continue to devote his practice

exclusively to environmental law, concentrating on

developing and implementing strategic approaches to
environmental problems. He has over 20 years of
experience including serving with the Environmental

Protection Agency as the Director of the Regional

Liaison Office and as Legal Counsel in the President's
Council on Environmental Quality. He has also been a
professor at Corndl-Law School and practiced with
firms in New York and Los Angeles. He is a graduate of
Col u m b i a Law S c h a a i, H a r v a r d Bus i n e s s S c ho a 1 and

Massachusetts Institute of Technology.

They have become members of the firm's Business
Department and will continue to focus their practices
on tax, securities, corporate, partnership, real estate

and financing law.

ONE UTAH CENTER,201 SOUTH MAIN STREET,P,O, Box 1I898,Salt Lake City, Utah 84147-0898 801-532-1234
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NASAA

SECURITIES PRACTICE FOR SMALL BUSINESSES
Red Uon Hotel Salt Lake

July 10, 1992 - 8:30 AM - 5:00 PM

A Program of Continuing Legal Education Presented by:
North American Securities Administrators Association (NASAA)

Panel Discussions:

New SEC Small Business Capitl
Formation Initiatives
The Securities and Exchange Commission has proposed several bold new initiatives to foster new
securities offerings by, and other investments in, small business. The SEC proposals wil be reviewed and
explained, including their prospects to generate new interest in small business offerings.

Private Placements/ULOE/U-7
Puting together a private placement or small offering. Legal requirements and alternatives and practical
consideration in selecting an offering exemption. Regulation D, Uniform Limited Offering Exemption and
Small Corporate Offering Registration Form.

Getting Ready to Go Public
Legal and practical considerations in deciding whether to make a public offering. How to engage an
underwriter. Legal and accounting requirements in preparing for initial public offering.

Luncheon Speaker
John C. Baldwin, Executive Director, Utah State Bar, former Director, Utah Securities Division, and former
President, North American Securities Administrators Association.

Enforcement Proceedings and Litigation Defense
Responding to a government investigation. Civil Securities liigation defenses. Remedies and rescission
offers.

Inter-Mountain Rockies and Western Securities Law Update
Current legal developments in Utah and the West, including new regulations regarding small business
offerings and use of private placements and other exempt offerings. Avoiding penny stock perils in the
Rocky Mountains.

REGISTRATION FORM

o Tuition for this one day program is $150.00
and includes lunch and an evening reception.
Registration after July1, is $20.00.

Name:

Firm:

o Payment must accmpany registration card. Address:

o Make checks payable to: NASAA
Mall to; NA 55 New Jersey Ave., NW
Suit 750, Washington, D.C. 201.

City: State: Zip:_
Telephone:

o NASAA has requested CLE accreditation in the
following states: Utah, New Mexico, Nevada, Colorado

o Questions regarding the conference should be
directed to Ann Marie DiPasquale at the NASAA
Corporate Ofice, 202/737-~.

o The program wil be held at the Red Uon Hotel Salt Lake,

255 S. West Temple, Salt Lake City, UT, 84101

(801) 3220

NASAA is the national voice of the 50 state agencies responsible for investor protection and the efficient functioning of the capital
markets at the grassroots level in the U.S. ThE! Asiation also includes the securities regulators of the District of Columbia, Puerto
Rico, Mexico and the provinces and territories of Canada.
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A Practitioner's Approach to Implementing the
Utah Revised Business Corporation Act

Part I. Corporate Formation

By James E. Gleason and Jeffrey N. Walker
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State Bar of California and the Utah
State Bar
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Laude and was a Note & Comment
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"-- T ith this year's adoption of the

V V Utah Revised Business Corpo-
ration Act (the "Revised Act"), to become
effecti ve J ul y i, i 992, questions abound
as to the practical effects of the Revised
Act on Utah corporate practice. A mere
conceptual awareness that the Revised Act
has modernized the corporate law of the
State of Utah is insufficient. The corporate
practitioner wil be required to develop a
working knowledge of how to implement

the new provisions of the Act in order to
better meet his or her clients' needs. This

first article of a two part series addresses
corporate formation, how the basic form of
Articles of Incorporation has been changed
by the Revised Act and, therefore, what
advice clients should now receive. To assist
in this discussion, we have prepared sample
Articles of Incorporation that reflect the
streamlining available under the Revised Act.

A. Commentary to INTRODUCTION
and ARTICLE I of the Sample
Articles of Incorporation

Utah's prior Business Corporation Act
(the "Prior Act") required three or more
natural persons i 8 years or older to act as
incorporators for the establishment of a
domestic corporation. In contrast, the
Revised Act now requires only one incor-
porator and permits the incorporator to be
either a natural person or a legal entity.

Juiie/Jiily /992 11
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Thus, a parent company may now act as
the incorporator of its own subsidiaries.
The Revised Act has, however, retained
the requirement that a natural person who
acts as an incorporator must be at least 18
years old.

While the Prior Act granted no express
powers to the incorporator other than to
sign and deliver the Articles of Incorpora-
tion and call the organizational meeting of
the initial directors, the Revised Act gives
the incorporator the express authority to
complete the organizational process,
thereby permitting greater flexibility in the
formation of the corporation. In routine
incorporations, for example, it may at
times be appropriate and expedient for
counsel to act as both the incorporator and
the registered agent. After preparing and
signing the Articles, counsel could readily
complete the organizational process pur-
suant to the client's instructions by

executing a written organizational action
by incorporator (as permitted under the
Revised Act in lieu of a meeting of incor-
porators), by which he or she could adopt
bylaws, elect directors and officers, autho-
rize the opening of bank accounts and the
initial issuance of stock and take all other
actions "necessary and proper to complete
the organization of the corporation." By
this method, properly prepared counsel
could, where appropriate and with the
approval of the client, deliver a "turn-key"
corporation, fully organized according to
the specifications of the client, within

hours after obtaining the organizational

data from the client. Due to the newly
established ability of entities other than
natural persons to act as incorporators
under the Revised Act, we may in the
future see corporation services companies
such as CT Corporation or Prentice-Hall
offering such complete incorporation ser-
vices to out-of-state attorneys.

Naturally, where the client is inexperi-
enced in corporate matters, an initial
meeting of counsel with the officers and
directors is in order, to explain what has
been done and how to proceed. In more
complex situations, where one or more of
the substantive decisions remain to be
made by the board, the incorporator could
do as little as appointing the initial board
of directors by written action (or naming
them in the Articles of Incorporation if
confidentiality is not an issue) and then
allow all other organizational action to be

I d

: I
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taken by the board in the traditional manner.
In addition, under the Prior Act the ini-

tial directors were required to be named in
the Articles of Incorporation. The Revised
Act has done away with this requirement
and allows the organization to proceed prior
to the election of directors. This change rec-
ognizes the reality that often, for reasons of
either convenience or confidentiality, initial
directors named in Articles have been mere
nominees, without either a financial interest
in the corporation or any decision-making
authority. Under the Revised Act, clients
who wish to preserve the confidentiality of
the identities of participants in the new cor-
poration can do so without resorting to the
ruse of nominee directors. Utah has not just
become Switzerland, however, so the identi-
ties of officers and directors will eventually
have to be revealed when the corporation
files its annual report with the Division.

". . . lTJhe Revised Act. . .
permitl s J greater flexibilty

in the formtion of
the corporation. "

Concerning Article I, specifying the
name of the corporation, the essential provi-
sions of the Prior Act remain unchanged,
since the Prior Act was updated in this
regard in 1990. The requirement to include
a word indicating "corporateness" has been
retained and is only satisfied by the words
"corporation," "incorporated" or "company"
or the abbreviations "corp.," "inc." or "co."
or words or abbreviations of like import in
another language. Ironically, "company"
and "co." could just as easily indicate a lim-
ited liability company, a general or limited
partnership or a sale proprietorship, which
continues to undercut the significance of
this statutory requirement.

The careful draftsman will bear in mind,
however, that while the Revised Act

requires only that the choice of name be
"distinguishable upon the records of the
Division" from the names of other entities
as well as existing trademarks and service
marks (and specifically recognizes a distinc-
tion if the name contains as little as one or

more different letters or numerals, a differ-
ent sequence of letters or numerals or a
plural rather than a singular form of a
word), the Revised Act specifically
acknowledges that it does not "abrogate or
limit the law governing unfair competition
or unfair trade practices." Thus, it wil
always continue to be appropriate to eval-
uate whether or not a proposed corporate

name is "deceptively similar" to the name,
trademark or service mark which is
already in use, to protect the client against
possible future challenge by the present
holder of the similar name.

B. Commentary to ARTICLE II of the
Sample Articles of Incorporation

The Revised Act makes clear that only
the general statement of purpose set forth
in our sample Articles of Incorporation is
required. This should put an end to the
practice on the part of many Utah attor-
neys of using several paragraphs to assure
themselves that the corporation would
enjoy the broadest possible latitude in con-
ducting its business. While some sought to
eliminate the statement of purpose require-
ment altogether, the Utah Constitution (at
Article XII, Section 10) mandates that "no
corporation shall engage in any business
other than that expressly authorized in its
charter, or Articles of Incorporation."

Thus, the Revised Act retains the statutory
requirement that the Articles of Incorpora-
tion include a statement of the purpose or
purposes for which the corporation is
organized.

On the other hand, the needs of a client
may be better served by including one or
more narrowing limitations in situations
where one of the participants prefers to
retain a check on the scope of business of
the corporation. More specific purposes
provisions will also be called for at times

in connection with licensing of the corpo-
ration or qualification to do business in
certain states.

Finally, the Revised Act does away alto-
gether with the archaic requirement to state
the period of duration of the corporation.

C. Commentary to ARTICLE III of the
Sample Articles of Incorporation

An initial reading of our sample Article
III reveals that two formerly important
items are missing: (i) a reference to par
value and (ii) specific designation of
"common" or "preferred" stock. One of

III
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the more sweeping simplifications of the
Revised Act is the elimination of both of
these requirements.

The traditional concepts of "par value,"
"stated capital," "capital surplus" and
"earned surplus" are not used in the
Revised Act. The statutory structure
embodied in these terms was not only
complex and confusing but had also failed
in its original purpose of protecting credi-
tors and senior security holders. Indeed, to
the extent security holders were led to
believe that the old structure ever provided
such protection, the use of such terms was
misleading. Instead, the Revised Act
addresses the need for these protections
more directly with provisions covering: (i)
the conditions upon which shares may be
issued, (ii) limitations on distributions in
all forms by corporations, and (iii) the
el imination of the concept of treasury
shares. These topics will be addressed in
Part II of this seiies, Corporate Governance.

With regard to designation of common
or preferred shares, these terms remain
optional but are not required, reflecting the
trend in recent years toward recognizing
that historically significant distinctions

between the two have become blurred in
practice. Today, corporations may create
"common" shares that have significant
preferential rights and "preferred" shares
that are actually subordinate in all material
ecànomic aspects. Therefore, while the
Revised Act permits something as simple

as our sample Article III (and in such
cases imposes a presumption that the
"stock" has both unlimited voting rights
and all rights to receive the net proceeds
of any liquidation of the corporation), it
also grants to the creative draftsman the
latitude to establish in the Articles of
Incorporation any number of classes of
stock, and of series within those classes,
and to call them anything the client
wishes, provided only that (i) every class
and series within a class must have its own
designation and the preferences, limita-
tions and relative rights of each such class
or series must be spelled out in the Arti-
cles of Incorporation (either initially or by
amendment), and (ii) one or more classes
must possess in the aggregate the two fun-
damental characteristics of unlimited
voting rights and the right to receive the
net assets of the corporation upon its dis-
solution (although even these two

characteristics may be divided between

different classes as needed), and shares
which singly or in the aggregate possess
these rights must be outstanding at all times.
Thus, while our streamlined sample will fil
the bill for many simple "Mom and Pop"
corporations, the Revised Act essentially
gives the more sophisticated client and his
or her counsel a completely blank canvas on
which to create customized, innovative
securities.

One important note for counsel repre-
senting clients who may wish in the future
to adopt or modify a more sophisticated
capital structure is that the board may
amend the Articles of Incorporation for this
purpose on its own initiative, without the
requirement of a shareholder vote, provided
the Articles of Incorporation themselves so
provide. A voiding the delays inherent in
calling a shareholder meeting or arranging a
written consent of shareholders can occa-

sionally become critical to the timing of a
financing transaction. Therefore, counsel
should consult with the participants at the
time of formation to determine whether it is
appropriate to cede such authority to the
board in the original Articles of Incorpora-
tion (this highlights the ethical issue of
always having a clear understanding of who
is really your client in a corporate transac-

tion, but that subject is beyond the scope of
this article).

"fTJhe Revised Act essentially
gives the more sophisticated

client. . . a completely
blank canvas on which to

create customized,
innovative s.ecurities. "

D. Commentary to ARTICLE IV of the
Sample Articles of Incorporation

Like the Prior Act, the Revised Act con-
tinues to require that the street address of
the corporation's initial registered office
(which must be in the state) and the name of
its initial registered agent be included. A
mailing address consisting only of a post
office box remains insufficient. The
Revised Act also expressly provides that
these items may later be deleted by an

amendment to the Articles of Incorpora-
tion adopted by the board without

shareholder approval (presumably only
after the current registered agent and reg-
istered office have been made a matter of
public record by the filing of an annual

report with the Division).
As a side note, the Revised Act also

does away with the burdensome and often
ineffectual role of the Division as the
default agent for service of process when a
registered agent cannot be found. The
Revised Act now provides that in such
instances service on the corporation may
be perfected by registered or certified mail
addressed to the principal office of the
corporation as shown on its most recent
annual report. If actual service fails, the
date of service will be five days after
deposit in the United States mail, properly

addressed, first class postage prepaid.

E. Commentary to ARTICLE V of the
Sample of Articles of Incorporation

Finally, the Revised Act requires that
the name and address of each incorporator
be noted in the Articles of Incorporation.

F. Elimination of Need for

Acknowledgements or Verifcation
The Revised Act eliminates the require-

ments found in the Prior Act that the
Articles of Incorporation must be

acknowledged or verified. The drafters
determined that the requirements of
acknowledgement or verification serve lit-
tle purpose in connection with documents
filed under corporate statutes. Thus, the
Revised Act provides that the execution of
a document constitutes an affirmation or
acknowledgement, under penalty of per-
jury, that the document is the signer's act
and deed.

G. Optional Provisions that Must be

Inserted in the Articles of Incorpor-
ation if They are to Be Effective

The foregoing discussion highlights the
minimum requirements to draft statutorily
complete Articles of Incorporation under
the Revised Act. Naturally, there are many
optional provisions that may be appropri-
ate and should be considered when

drafting Articles of Incorporation. In fact,
some of these optional provisions can only
be elected in the Articles of Incorporation.

A few significant optional provisions are
noted below for your consideration in
advising clients.

Ju/le/Jilly 1992
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i. Optional Provisions

Affecting Directors
Unless otherwise provided in the

Articles of Incorporation, directors are
elected by a plurality of the votes cast in
the election of directors at a meeting at
which a quorum is present. A plurality
effectively means that the individuals with
the largest number of votes are elected as
directors up to the maximum number of
directors to be chosen at the meeting. In
some situations, it may be appropriate to
change this default method of electing
directors. The Revised Act provides that
failure to specify an alternative method in
the Articles of Incorporation precludes

such changes in voting procedure. One
common alternative voting method is the
use of cumulative voting. This alternative
method can be adopted simply by insert-
ing a statement that "all directors are
elected by cumulative voting" or "holders
of class XYZ shares are entitled to accu-
mulate their votes" or words pf similar
import. Such a statement automatically

makes applicable the provisions of the
Revised Act that describe the method and
mechanics of cumulative voting. Alterna-
tively, the Articles of Incorporation can
require that the election of directors be

made by certain classes of shareholders.
This approach is widely used in closely-
held corporations to protect an
agreed-upon allocation of control.

· The Revised Act provides that
directors can be removed without cause.
The Articles of Incorporation can be
altered to restrct the method for removal
of directors. This may include provisions
that provide for removal only for cause or
by judicial proceeding. Such restrictions
are often appropriate in closely-held cor-

porations where the agreed-upon
allocation of control prior to their forma-
tion requires that the directors have some
immunity from removaL.

· In the event that a director may
only be removed for cause, it may be
appropriate to stagger the directors' terms
of office. This can serve both as part of a
takeover defense strategy and as a way to
protect generally against sudden changes
in the management of the corporation. The
use of staggered terms also dilutes the
impact of cumulative voting since a
greater number of votes is required to fil
any particular seat on the board if the
terms are staggered than is required if the

11

entire board is elected at a general meeting.
· One of the substantive changes in

the Revised Act is the greater delineation
of indemnification rights for directors.
Bearing in mind that a corporation is often
composed of multiple constituent stake-
holders, the paricipants may conclude that
they do not wish to go as far as the
Revised Act does in providing indemnifi-
cation to a director out of their collective
corporate treasury. Therefore, if it is
deemed desirable by the client to narrow
the scope or extent of indemnification, any
such limitations should find their way into
the Articles of Incorporation.

2. Optional Provisions

Affecting Shareholders
Under the Revised Act, the concept

of "voting groups" is introduced, permit-
ting the corporation to band together the
holders of certain classes or series of stock
for specific voting purposes while causing
them to vote separately or generally for
other purposes. These provisions, which
introduce great potential for flexibilty and
segmentation in the management of a cor-
poration, wil be addressed in Part II of
this series, Corporate Governance. Never-

theless, implementation of any such voting
structure must be accomplished through
modifications to the Articles of Incorpora-
tion. The Articles of Incorporation can
also be drafted to increase the quorum vot-
ing requirements to any extent desired up
to and including unanimity or to decrease

the quorum requirements, as desired.
The rights afforded to present

shareholders to participate in future sales
of securities by the corporation (so-called
preemtive rights) are afforded to share-
holders only to the extent specified in the
Articles of Incorporation. In contrast, the
Prior Act granted preemptive rights by
default unless such rights were specifically
limited or denied in the Articles of Incor-
poration. In this way, the drafters of the
Revised Act elected an "opt-in" rather
than an "opt-out? approach. In order to
avoid a shareholder's loss of such rights
without notice or an opportunity to vote,
simply by reason of the adoption of the
Revised Act, the Revised Act provides

that existing preemptive rights are specifi-
cally protected.

3. Optional Miscellaneous Provisions

While the above-mentioned optional

14
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provisions must be incorporated in the
Articles of Incorporation to be effective,
there are stil other optional provisions

that may either be elected in the Articles
of Incorporation or in the Bylaws. Such
optional provisions are only limited to the
creativity and corresponding needs of the
client and the draftsman, but they can
include, without limitation, the following
types of provisions:

. Provisions eliminating or limiting

the liability of directors to the corporation
or to the shareholders for monetary' dam-

ages, providing in this instance that if the
provisions are made a par of the Bylaws
they must be approved by the same vote of
shareholders as would be required to
include the provisions in the Articles of
Incorporation.

. The number of directors may be

fixed or changed within limits.
. Qualifications for the directors

may be prescribed.
. The authority to compensate direc-

tors may be restricted or eliminated.
. Notice of regular or special meetings

of the board of directors may be prescribed.
. The authority of the board of directors

to act without meeting may be restricted.
· The quorum requirement for meet-

ings of the board of directors may be
increased or decreased (for example, down
to 113 from a majority).

. Action at a meeting of the board of

directors may require a greater than major-
ity vote.

. The statutory right of directors to

paricipate in board meetings without being
physically present may be eliminated.

. The board of directors may create

committees and specify their powers.
· The authority of the board of direc-

tors to amend the Bylaws may be restrcted.
. Issuance of shares without certifi-

cates may be authorized.
. Procedures for treating a beneficial

owner of "street name" shares as the record
owner may be presribed.

· The transferability of shares may
be restricted.

H. Summary.
The Revised Utah Business Corpora-

tion Act creates excellent opportunitites

for counsel to tailor the foundational cor-
porate documents to the needs of the
business client. Much of this can be
accomplished at the time of formation, but
flexibility is provided in the Revised Act
to allow, for instance, the board of direc-

tors to make meaningful changes in the
Articles of Incorporation without share-

holder approvaL. We urge all Utah
attorneys who have occasion to form cor-
porations to familiarize themselves with
the Revised Act so as to be able to respon-
sibly prepare those organizational

documents. Counsel should also be alert to
opportunities to restate Articles of Incor-

poration filed under the Prior Act to bring
them into line with the provisions of the
Revised Act.
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SAMPLE ARTICLES OF INCORPORATION

The undersigned person(s) (if a natural person, must state that the person is eighteen (18) years or

more), acting as incorporator(s) under the provisions of Utah's Revised Business Corporation Act (hereinafter

referred to as the" Act ") adopt( s) the following Articles ofIncorporation:

ARTICLE I

The name of this corporation is (the "Corporation").

ARTICLE II

The Corporation is organized to engage in any lawful act or activity for which corporations may be

organized under the Act.

ARTICLE III

The aggregate number of shares which the Corporation shall have authority to issue is

L) shares of stock.

ARTICLE IV

The address of the initial registered office of the Corporation is , Salt Lake City,

Utah. The name of the initial registered agent of the Corporation at that address is

ARTICLE V

The names and address of the incorporator(s) of the Corporation is (are) as follows:

IN WITNESS WHEREOF, the undersigned, being the incorporator(s) of the Corporation,

execute(s) these Articles of Incorporation and certifles) to the truth of the facts herein stated, this _ day

of ,199_

Incorporator

The appointment of the undersigned as the initial registered agent of the Corporation is hereby
accepted.

Registered Agent

16 Vol. 5 No. 6
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publishing reports, Volvos have been at or
near the top in each of their respective model
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Which may be a good reason for Jil
Wieder, mother of two, owning a Volvo.
Wieder is a member of a Los Angeles, Cali-
fornia car pool where she says four out of
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Cecily Heavenridge is another person
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away. Since then, they've bought a new Volvo
sedan and a wagon, which Cecily affection-
ately calls, "the tank."
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compliment.
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Utah Revisits Batson v. Kentucky and Do We
Really Need a Chart to Figure This Out?

The Supreme Court of Utah recentlydecided the case of State v. Spanl.
In Span, the Court faced the issue of
whether the prosecutor had improperly
used a peremptory challenge against Mr.
Phung, a Vietnamese, who had been on
the venire. One of the more crucial issues
in the opinion was whether Mr. Phung's
race constituted a "cognizable minority
group." The decision was a natural result
of a 1986 United States Supreme Court
opinion, Batson v. Kentucky2. In order for
us to understand how we, in Twentieth
Century America, have come to the point
of litigating human pedigrees, it is neces-
sary to begin at the beginning.

Attacks on the racial make-up of grand
juries, venires, and petit juries have
existed since shortly after the American
Civil War3. West Virginia had a statute
that qualified only white people for jury
duty. In Strauder v. West Virginia4, the
Supreme Court of the United States ruled
that a black person was not necessarily
entitled to have another black person on
the petit jury, but that a black person was
entitled not to have members of his race
systematically excluded from the venire. It
is important to note that the decision was
based on the then recently adopted "equal
protection" portion of the 14th Amend-
ment to the federal constitution.

Let's now move forward 85 years in
time to 1965. Because of the 14th Amend-
ment, it had been clearly unlawful since
1880 to exclude black people from the
venire. In Swain v. Alabama5 black people
had not been excluded from Swain's
venire. In fact, eight black people were
present as members of Swain's venire.
Yet, no blacks ended up on Swain's petit
jury, and none had succeeded in serving
on a petit jury in that county for at least 15
years. Swain claimed that the 14th

Amendment's equal protection clause
should condemn such a practice. In reject-

By Michael D. Wims

MICHAEL D. WIMS is a 1970 graduate
of the University of Texas School of Law.
He is an Assistant Attorney General for
the State of Utah in the Criminal

Enforcement Division. He is admitted to
practice in Utah, Colorado, and Texas.

The views expressed in this article are
his own. Mr. Wims expresses his
appreciation to his law clerk, Marvin
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ing Swain's argument, the Supreme Court
ruled that Swain would have to shoulder the
burden of showing the State had engaged in
a systematic pattern of discrimination in

order to prevaiL. Swain had failed in that he
had not shown that the State was the party
that challenged all the black persons for the
past 15 years. Also, Swain had failed to
prove ill motives by the prosecutor.

Before we turn to Batson, the case of
Taylor v. Louisiana6 merits attention.
Louisiana had a state law that provided for
no females being on the jury without writ-
ten consent. Taylor, a male, had no females
on his venire. The Supreme Court ruled that
Taylor did not have to be a member of the
excluded class to make a valid Sixth

Amendment claim to a venire consisting
of a "fair cross section of the community."

Now we turn to Batson. Batson, a black
man, was tried for burglary. Four blacks
were present on his venire, so there was no
violation of the 14th Amendment's (and
Strauder v. West Virginia) requirement not
to systematically exclude black persons
from the venire. Stil, the prosecutor did

peremptorily challenge all four blacks
from sitting on Batson's petit jury. Batson
was now faced with how best to frame the
issue on appeaL. Presumably his counsel
has read how Swain lost by framing a petit
jury claim under the 14th Amendment,
and how Taylor prevailed by framing his
venire claim in Sixth Amendment terms. If
Batson makes a claim under the 14th
Amendment's equal protection clause,
presumably, like Swain, he wil be told
that he'd have to shoulder the burden of
showing an established pattern of discrim-
ination, and proving il-motives by the
prosecutor. The choice seems clear. The
best tactic for Batson wil be to take the
sixth amendment's right to a "fair cross
section of the community" and claim
application of that right not just to the
venire, as in Taylor v. Louisiana, but also
to the petit jury.

Obviously, if we were Batson's coun-
sel, we'd seek to avoid presenting this as a
14th Amendment, equal protection, claim
in order to avoid the result that Swain suf-
fered. We don't want to be told that we
failed to show an established pattern of
discrimination by presenting just this one
instance, and that we also failed to show
il motives by the prosecutor. No, we stand
a much better chance of success if we
reject the 14th Amendment's equal protec-
tion claim, but instead analogize this to
Taylor's Sixth Amendment claim to a
"fair cross section of the community."
That is exactly how Batson's counsel
framed the issue. He went to great lengths
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to distinguish Batson's claim from a 14th
Amendment equal protection claim. He
presented the issue as a pure Sixth

Amendment claim to an impartial petit
jury consisting of a fair cross section of
the community. He succeeded in getting
this carefully crafted issue before the
Supreme Court.

The Supreme Court of the United
States granted certiorari on the issue,
"Was petitioner tried in violation of con-
stitutional provision guaranteeing the
defendant an impartial jury composed of
persons representing a fair cross section
of the community?" (emphasis added).
Batson's counsel filed a brief that had an
entire section devoted to the irrelevance of
the Swain (14th Amendment's equal pro-
tection) analysis. The brief relied solely on
the Sixth Amendment analysis such as
Taylor v. Louisiana. Here are excerpts
from the oral argument:

Q. Mr. Niehaus, Swain was an equal pro-
tection challenge, was it not?
A. Yes.

Q. Your claim here is based solely on the
Sixth Amendment?
A. Yes.

Q. You are not asking for a reconsidera-
tion of Swain, and you are making no
equal protection claim here. Is that correct?
A. We have not made an equal protection
claim. . . . We have not made a specific
argument in the briefs that have been filed
either in the Supreme Court of Kentucky
or in this Court saying that we are attack-
ing Swain. . .

On April 30, 1986, Mr. Justice Powell
delivered the opinion of the Court. The
opinion began:

This case requires us to reexamine
that portion of Swain v. Alabama 380
U.S. 202 (1965), concerning the evi-
dentiary burden placed on a criminal
defendant who claims that he has

been denied equal protection through
the State's use of peremptory chal-
lenges to exclude member of his race
from the petit jury. (emphasis added).

What did Batson hold? It held that if
the defendant is a member of a racial
group capable of being singled out for dif-
ferential treatment, that is, "a member of a
cognizable racial group," and the prosecu-
tor has exercised peremptory challenges to
remove from the venire members of the
defendant's race, then the burden shifts to

I
.,,\

..
,

the state to explain in race neutral terms the
reason for the peremptory challenge. The
trial court may consider all relevant factors
including, for example, a pattern of strikes.

Batson, then, by its own language
requires us to classify persons into racial
grouping so that we may determine if the
venire contains persons belonging to the
same racial grouping. Predictably, courts
began to struggle with the issue of what is a
"cognizable racial group"?,

We now come to Holland v. Illinois8.
Daniel Holland was a white defendant faced
with a prosecutor who struck the only two
blacks on the venire. Holland's defense
counsel, presumably having read the
Supreme Court cases, knew that Holland
could not succeed on 14th Amendment
grounds. He knew the 14th Amendment
decision, Batson, applied only when the
stricken veniremen are "members of the
defendant's race." So Holland complained
under the sixth amendment's right to a fair
cross section of the community. Holland,
like Batson, attempted to extend this right
from the venire to the petit jury.

"Should the race of the
defendant make a diference

in the American criminal
justice system?"

Holland lost. In Holland the Supreme
court finally addressed racial make-up of
petit juries under the Sixth Amendment.
The Court held that a "fair cross section on
the venire is a means of assuring, not a rep-
resentative jury (which the Constitution
does not demand), ~ut an impartial one
(which it does). Justice Scalia noted that
" . . . (W)e hold . . . that he does not have a
valid constitutional challenge based on the
Sixth Amendment. . ." Justice Stevens con-
tended that, like Batson, even though the
Sixth Amendment was the question raised,
the case should be decided on the i 4th
Amendment equal protection grounds. Jus-
tice Scalia, ironically noted, "it is almost
unprecedented to accept certiorari on a
question involving one constitutional provi-
sion and then to decide the case under a

different constitutional provision neither
presented, briefed, nor argued."

Holland and Batson were almost identi-
caL. Both had prosecutors who challenged
all blacks off the venire. Both cited,
briefed and argued their Sixth Amendment
claims. The difference was the color of the
defendant's skin."

Batson required us to examine human
racial groupings. Holland did nothing to
change that direction. The premise seemed
to be that all citizens should enjoy the
equal protection of the law. The goal was
that the race of a person should not deter-
mine constitutional, political, or judicial
rights. After Holland, it is possible to con-
clude (indeed, one would almost be
compelled to conclude) that in order to
attain the goal, the judicial branch of gov-
ernment had required us to classify our
citizens into various racial groupings. That
branch then extended one result to defen-
dant Batson and another result to
defendant Holland - such a disparity
being caused solely by the racial classifi-
cation of the defendant. That certainly
raised the question: Should the race of the
defendant make a difference in the Ameri-
can criminal justice system? Is that not the
evil that we are seeking to avoid?

Should Holland, a white, be permitted
to require the prosecutor to explain the
two peremptory challenges to the blacks
on the jury? Or, alternatively, should we
apply Batson to require the prosecutor to
explain all peremptory challenges to
"members of the defendant's racial
group," that is all whites? Or if one's race
constitutes a majority of the population (in
an unspecified geographic area), is that
particular race then not "cognizable?" Let
us now turn to how issues dealing with the
racial make-up of juries have been dealt
with in Utah.

In 1987, the Supreme Court of Utah in
State v. Tilman'o held that "a prima facie
violation of the fair cross-section guaran-
tee is established where a defendant
shows: . . . 'that the group alleged to be
excluded is it "distinctive" group in the
community. . . .'" The Tilman Court
relied on the United States Supreme
Court's decision in Duren v. Missouri11.

The Tilman Court ruled that one compo-
nent in deciding whether the venire
represented a fair cross-section of the
community is whether the excluded group
is a "distinctive group in the community."
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So, in Utah, is there a different test if the
"cognizable group" is kept from the petit
jury, as opposed to the venire? The

Supreme Court of Utah faced this issue
and apparently the answer is, "yes."

In State v. Span, the Supreme Court
held, The requirements for proving a cog-
nizable group with respect to the selection
of a jury venire and peremptory challenges
do appear to be different." When con-
fronted directly with the question in the
Batson (l4th Amendment) context, the
Court. . . stated, "Hispanics or Spanish-

surnamed persons are a 'cognizable racial
group' for purposes of equal protection. . .
However, the Fields case!Z . . . specifically
adopted the sixth amendment fair cross-
section standard for determining
cognizability . . . that 'a group is legally
cognizable if it is defined on the basis of
race, national origin, religion or sex.'''

The Court went on to note that the con-
flict between equal protection and fair
cross-section standards of cognizability

had been brought into sharp focus. The
Court also noted that in a Batson chal-
lenge, that is, an equal protection

challenge, the test for determning cogniz-
ability was set out by the U.S. Supreme
Court in Castaneda v. Partida13. The Cas-
taneda test is "a recognizable, distinct
class," singled out for different treatment
under the laws, as written or as applied.

The Utah Supreme Court, quoting from
United States v. Biaggi!4, noted: "Because
the guarantee against discrimination

through peremptory challenges requires a
showing of purpose, 'cognizable racial
groups' may be defined less rigidly, for it
is precisely the evidence of intentional
exclusion of the group that helps to iden-
tify the group." The Court goes on to

observe that the Batson/Castaneda test is
less restrictive than the Sixth Amendment/
Duren test. The Court stated that "The Duren
test, which analyzes the distinctiveness of the
group within the community, is appropriate
when a challenge is being made to the selec-
tion of the venire from which the petit jury
is chosen. . . However, the (Castaneda)
test, which focuses on the intentional exclu-
sion of an individual on the basis of
membership in a group, is more appropriate
to the Batson peremptory challenge case."

The Supreme Court of Utah remanded
the case of State v. Span in order that the
trial court could determine if Mr. Phung
was a member of a cognizable group, and, if
so, if he was stricken due to a race-neutral
reason!'.

So here is where we now appear to be:

Venire Petit jury 

14th Amendment

are due for a great deal more litigation
before these issues are laid to rest.

1819 P.2d 329 (Utah 1991).

2476 U.S. 79 (1986).

3 Also known as the "War Between the States" in some parts

of the countr.
4100 U.S. 303 (1880).

5380 U.S. 202 (1965).

6419 U.S. 522 (1975).

7For example, in United States v. Santiago-Davila, 26 MJ.

380 (CoMA 1988), the COUlt of Military Appeals struggled
with whether Puerto Ricans were a cognizable racial group,
and, if so, whether a challenge to one of the two Hispanics
on the venire (who mayor may not have been Puerto Rican)
would cause Baton to apply.
8110 S.Ct 803 (1990).

9Five members of the court, Kennedy, Marshall, Brennan,
Blackmun and Stevens, stated that a white defendant would
have standing under the 14th Amendment's equal protection
clause to raise a claim of discriminatory peremptory chal-
lenges. The Utah Court of Appeals has held that any
defendant regardless of race has standing to raise a Batson
14th Amendment challenge. State v. Harrison, 805 P.2d 769
(Utah Ct App. 1991). See also, Powers v. Ohio, 11 I S.C!.
1364 (1991).

10750 P.2d 546 (Utah 1987).

11438 U.S. 357 (1979)

12Fields v. People, 732 P.2d 1145 (Colo. 1987).

13430 U.S. 482 (1977).

J4673 F.Supp. 96 (E.D.N.Y. 1987), aff'd, 853 F.2d 89 (2d

Cir. 1988), cert. denied, 489 U.S. 1052 (1989).
15 At trial, the prosecutor explained the peremptory chal-
lenge to Mr. Phung by stating: "It has nothing to do with his
- in fact, I didn't even think about a study that says they are
more likely to be (more favorably disposed toward the
defendant) - I think perhaps he has been around long

enough, and perhaps I can speculate. He's been through
enough, having come from Viet Nam, that I think that the
study would be different with Mr. Phung. But he was just
one I had a question about initially, and so he ended up being
the one that I - had to take someone off, and I took him. It
was not directed at him as a minority."
16It is worthy of mention that humans can have parents of

differing racial groups. Further, racial membership may not
be evident from simple observation. In one case a conviction
was reversed based on an assumption that no blacks were on
the jury. After the appellate court's decision, one of the
jurors called the press to note that she was on the jury and
she was black. See 71 A.B.A. Journal 22 (Nov. 1985).

Speaking of "cognizable racial groups" should we continue
down this path, it is impossible to predict how many cogniz-
able racial groups America wil end up having recognized.
The Republic of South Africa recognizes four official racial
groups.

6th Amendment

"fair cross section" "equal protection"

Duren test Castaneda test

All of this litigation produces some pro-
voking questions. If it is invidious for the
State or the State's prosecutors to challenge
members of "cognizable racial groups" sim-
ply because of their membership in the
group, then what about cognizable religious
groups? Should the government start deter-
mining which religions are cognizable by
the government, and which religions the
government declines to recognize? What
about challenges due solely to the sex of the
challenged member? Are racial groupings
that constitute the majority in a given area
"cognizable?" What standards should be
used to classify human races!6? I predict we

Family Mediation
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Wiliam W. Downes, Jr
Family Mediator

Winder & Haslam, P.e.
175 West 200 South, Suite 4000
Salt Lake City, Utah 84101
(801) 322-2222

Member- Utah State Bar
- Academy of Family Mediators
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~JUDICIAL PROFILES-
Profile of Judge Kenneth Rigtrup

\Y

BACKGROUND
In the eighth grade, while studying

world history, Judge Rigtrup got his first
taste of "justice." His teacher in Burley,
Idaho handled discipline with a "class
court." Judge Rigtrup was the judge for
the year. His friend was the prosecutor. He
also became a lawyer. Another kid was the
"executioner." No one knows what became
of him. Judge Rigtrup's role was to deter-
mine how many "stripes" the executioner
should lay on the backside of the accused,

depending on the severity of the infraction.
He soon learned the advantages to impos-
ing, rather than receiving, punishment.

In college, the Veterans Administration
insisted he be an accountant. Rigtrup
wanted to be a lawyer. He finally con-
vinced his counselor that he was meant to
analyze legal theories, not crunch num-
bers, and he attended the University of
Utah College of Law.

Rigtrup practiced as an administrative

law judge for the Utah State Industrial
Commission, and later was appointed to
serve as the Public Service Commissioner.
Rigtrup was one of few Public Service
Commissioner to dissent from Commis-
sion decisions and a Commission decision
with one of his dissents was the only pub-
lished opinion from Utah to appear in the
Public Utility Reporter. His dissents were
common during his brief tenure on the
Commission, adding to that turbulent
period of the Commission's history.

r

i

VIEWS ON LEGAL SYSTEM
Judge Rigtrup says that he has a good

feel for how juries might respond in most
cases. He strongly feels he has an "obliga-
tion to get cases concluded." To this end,
if he feels a jury has returned an unsup-
portable verdict, he wil conditionally

grant a new trial, i.e., impose an appropri-
ate additur or remittitur which the parties
find acceptable, or retry the case. "The
integrity of the judicial system is too
important," says Rigtrup, "to ignore my

By Elizabeth Dolan Winter

Judge Kenneth Rigtrup

Third District Court

Appointed:
Law Degree:
Practice:

January t 980 by Scott M. Matheson
University of Utah 1962
Private Practice in Salt Lake City, 1962
to 1972; Administrative Law Judge for
Utah State Industrial Commission,
1972 to t 977; Utah Public Service
Commissioner, t 977 to 1980
Member, Supreme Court Advisory
Committee on Juvenile Procedure;
Member, Executive Commitee of the
Family Law Section and Lawyers
Helping Lawyers Committee, Utah
State Bar; and, Member, American
Judges Association

says the kids sometimes get lost in the sys-
tem. Judge Rigtrup interviews children in
domestic cases. He asks them enough
open-ended questions to get a sense of
what kind of custody situation will be
most successful for them.

"There is commonly a disparity
between what cases are represented as
meaning, as opposed to what they really
say," says Rigtrup, so he advises lawyers

to concisely make their point in a brief,
cite the case supporting their position, and
then attach copies of the significant cases

to the brief. Rigtrup says it is even better if
you "highlight the portions of your cases
relevant to your position" so he can

quickly review the case on the asserted
propositions. The same goes for the fine
print in leases or contracts. "When you're
old enough to wear bifocals or even trifo-
cals," says Rigtrup, "you appreciate a road
map through the fine print." Judge Rigtrup
reads the cases lawyers cite, and says
"there is a sometimes a gap between what
might be persuasive versus what is bind-
ing on a trial court."

Rigtru p sees himself as a "service
provider." He knows the court is "a stress-
ful kind of place," so he tries to maintain a
more relaxed atmosphere in his court-
room. If he is more relaxed during a trial,
he hopes the parties, attorneys and juries
will feel more at ease as welL.

"One of the roles of trial judges is to
ensure the reliability, trustworthiness and
authenticity of evidence." Rigtrup

acknowledges that he has to make many
quick judgment calls regarding whether
certain types of evidence should be
allowed. New attorneys sometimes get
completely rattled when their opponents'

objections are being sustained and their
evidence is not being received. In Judge
Rigtrup's courtroom, ask to approach the
bench and inquire what the problem is.
"Attorneys can't always be expected to
read the court's mind as to what the

continued on page 22
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Judicial
Activities:
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responsibility to help parties resolve their
disputes." This effort on his part, he says,

most often appeals and helps the parties get
on with their lives.

Regarding the appellate process, Rigtrup
finds interesting the wide degree of discre-
tion the appellate courts give to juries'
findings. "Trial judges are fact finders every
day," he says, yet the insight they have as
fact finders is frequently scrutinized more
closely by the appellate courts. Rigtrup

finds this feature of our legal system very
curious,

Judge Rigtrup feels an obligation toward
children in domestic cases. Although par-
ents are represented by paid advocates, he
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continuedfrom page 21

court's problem is with particular offered
evidence."

OUTSIDE INTERESTS
Judge Rigtrup enjoys his family, church

and community involvement. He says he
has a passion for spectator sports - par-

ticularly University of Utah basketball
games. After the Special Event Center
opened, Rigtrup was determined to attend
every game. He reluctantly missed one
game five years later to attend the birth of
his daughter. To date, he admits that he
has missed ten to fifteen games in the last
twenty years. This is a serious fan! I hope
his wife likes basketball. (HOW 'BOUT
THEM JAZZ!!!!)

Plea For Pro
Bono Service

By Waine Riches

Managing Attorney
Utah Legal Services, Inc.

I read with great interest the President's
Message in the May issue of the Bar Jour-
nal entitled: "Pro Bono - Is an
Institutional Approach Necessary in
Utah?" Like President Davis, I believe that
attorneys as a whole are deeply involved
in community activity, and that much of
this community activity is done for free.
Without a doubt this is commendable.
However, I feel that President Davis' com-
ments do not address the real issue with
regards to pro bono service.

The push for mandatory pro bono activ-
ity comes from a critical need by a large
segment of our population to obtain access
to our legal system which they do not
presently have. This is a nation of laws.
Laws govern virtually every activity of
ours from birth to death. There are so
many laws, in fact that even those of us
makng a living with our knowledge of the
laws no longer have a good grasp beyond
our particular area of expertise. What is
worse, the legal system itself is so com-
plex that virtually no one can use it
without formal training. In addition, very
few can afford the $125 an hour attorneys
fees that we charge to help them through
the system. A few of those who are below

poverty may be lucky enough to have a
legal defender or legal services attorney

assist them. The rest of the poor and middle
class simply can't afford us.

We, and more importantly, this nation,
run a grave risk if something is not done to
immediately begin providing access to our
legal system. There are not enough police,
courts, attorneys or prisons to force every-
one to follow the laws. Our legal system is a
successful governing tool and problem reso-
lution tool only to the extent that the vast

majority of our fellow citizens voluntarily
adhere to the laws. There seems to be little
rationale in adhering to laws when you do
not have access to the system designed to

enforce them.
I believe that we are fully capable of

resolving the access problem. First, the Bar
needs to take a strong and active leadership
role in creating courts that are "user
C friendly" for pro se litigants. Small claims

courts only provide "monetary" relief up to
$2000. There is a critical need for pro se lit-
igants to have access to a court system to
resolve other problems, such as domestic
disputes and landlord/tenant disputes. This
could be provided by judges and cour per-
sonnel trained to handle and assist pro se
litigants Even the creation of packets for
such things as divorces, and enforcement of
domestic orders would go a long way. The
legislature took a small step in this direction
with the creation of the adult and child pro-
tective order system that pro sse litigants
could use. Unfortunately, even on these cases,
the court system currently in place has been
cumbersome to use resulting in an inability
to obtain relief by many who need it.

Second. the Bar needs to take a strong
leadership role in creating a system to pro-
vide actual representation for every citizen
currently denied access because they cannot
afford an attorney. This includes many mid-
dle income citizens in addition to those
below the federal poverty leveL. No matter
how user friendly the courts become, some
citizens who cannot afford attorneys are
simply going to have to have them. The bar
must find a way for these citizens to obtain
representation.

I remember an ABA seminar on pro
bono involvement that I attended a few
years ago. Directors from pro bono projects
in other areas of the country had achieved
virtually 100% paricipation from their local
private bar. The secret seemed to be in cre-
ating local advisory committees using

private attorneys to come up with ideas on
how to involve their fellow private practi-
tioners in pro bono work and fundraising.
The private bar works closely with their
local Legal Services office or Legal Aid
office which have expertise in poverty law
and a process to screen cases. They found
that by involving the local bar directly,
most private attorneys were wiling to
both provide representation and financial
support for Legal Services and Legal Aid
programs.

Third, the Bar should ,take a strong
position on restoring and even expanding
funding to Legal Services and Legal Aid
programs. These programs are eager to
help increase access to the courts but have
such restrcted budgets that presently, they
are only able to assist a small fraction of
those truly impoverished citizens in need
oftheir services.

It seems to me that resolving the prob-
lem of access to the courts is our
responsibility. No one knows the system
better than we do. Consequently, no one
knows the reasons for the system's fail-
ures better than we do. Most importantly,
however, no one can resolve the flaws in
the system better than we can. Whatever
solutions we find, we must find them soon
or face the possibility of having a less
desirable and less workable solution
imposed on us. The need for access to the
court wil simply not go away by defining

pro bono services in terms of broader
community activity.

Understanding
Mandatory Divorce

Education
This seminar is the first in a series to be

offered by the Needs of Children Commt-
tee. The seminar wil provide an overview
of the procedural and substantive aspects

of new legislation which mandates an
Educational Course on Children's Needs
for Divorcing Parents in the third and
fourth judicial districts.

CLECredit:
Date:
Place:
Fee:

1 hour
September 15, 1992
Utah Law & Justice Center
For lunch reservation, call
531 -9077, ask for Teri

12:00 noon to 1:00 p.m.Time:

22 Vol. 5 No.6



roiîbeing
ûedln..court.

~

~

Newenhancements also make
it byfar the fastest, easiest citator
to use. Streamlined screen
displays for quick reading. A
LOCATE command to pinpoint
information fast. The broadest
coverage-400 federal, state and
specialized reporters~to ensure
thoroughness. Even cross-
references to c.J.S:o to extend
your research.

stil good law.
And Insta-Cite is the, most current.

The latest study proves it again.
In a random sample of cases

tracked in May 1991, direct history
appeared first on Insta-Cite an
impressive 77% qfthe time.

But Insta-Cite gives you more
than timeliness.

To see how InSta-Cite can keep
your research intact, call WESTlAW
Customer Service today.

1-800-WESTLAW
(1-800-937-8529)

WESTLAWCI /

1§1991 West Publishing Company 1-9245-6/7-91 12738371



STATE BAR NEWS --
Commission
Highlights

During its regularly scheduled meeting
of March 12, 1992, the Board of Bar Com-
missioners received the following reports
and took the actions indicated.

1. The minutes of the Commission

meeting of February 20, 1992 were
reviewed approved with several
revisions.

2. The Board discussed the court con-

solidation process and reviewed
the existing vacancies due to early
retirement.

3. The Board voted to encourage the

Judicial Council to exercise the
existing statutory requirements of
Section 20-1-7(c) and make a
threshold determination of District
Court needs and convene the
appropriate Judicial Nominating
Commissions as soon as possible.

4. The Commission established Friday,
April 3, 1992, from 12:00 noon
until 2:00 p.m. to discuss its
response to the report of the

Supreme Court's Task Force on
the Management and Regulation of
the Practice of Law.

5. The Board determined that it would

have a one-day retreat, under the
direction of an outside discussion

leader to focus on short-range Com-
mission goals and relationships, and
then have a second day retreat to
meet jointly with the Supreme Court
members in a format under the lead-
ership of Isaiah Zimmermann to
discuss the relationship between the
Supreme Court and the Commission
and focus on establishing a long-
range procedure for use on a

continuous basis.
6. The Commission adjourned to a

joint luncheon with the Southern
Utah Bar.

7. Baldwin referred to his monthly
activity report and made special
notice of the success accomplished
by Richard Dibblee in paying atten-
tion and providing services to
Committees which previously had
not been given staff support.

8. The Commission voted to renew its
Errors & Omissions insurance with
the Home Insurance Company
through Rollins Burdick Hunter of
Utah and to continue current coverage.

9. Baldwin referred to the Budget &

Finance Committee Report which
indicated projected cash, reviewed
the proforma ten-year cashflow

projections, and identified assump-
tions made.

10. After discussion of cash on hand and
projections of available cash at the
end of the year, the Commission
voted to authorize the President

with the Executive Director to pay
approximately $ 1 25 ,000 on the
mortgage to principle if possible or
to interest and then principle with at
least $50,000 being paid to principle.

11. Wendell Smith reported on the
increasing volume of unauthorized
practice of law complaints coming
in to the Office of Bar CounseL.

During a special meeting on March 13,
1992, the Board of Bar Commissioners
received the following report.

1. Legislative Affairs Chairman, David

Bird, and John T. Nielsen, the
Bar's Representative distributed
and reviewed a report of the com-
mittee's activities in the last
session. Bird and Nielsen answered
questions from the Commission
regarding effectiveness on the Hil
and recommendations for how the
Commission can improve services
to them.

A full text of the minutes of these and
other meetings of the Bar Commission is
available for inspection at the office of the
Executive Director.

ii

ill' Utah Supreme
Court Seeks

Recommendations
Regarding the

Transfer of Cases to
the Court of Appeals

The 1992 general session of the Utah
Legislature passed into law HB 394, Court
Jurisdiction. That bil gives the Supreme
Court the discretion to transfer to the
Court of Appeals, appeals from the Tax
Commission, Public Service Commission,
Board of Oil, Gas and Mining, Board of
State Lands, and the State Engineer.

To ensure a sound transfer process, the
Supreme Court announces a public hearing
for the purpose of obtaining suggestions and
recommendations regarding guidelines by
which the Court will exercise its transfer
discretion.

The Supreme Court wil hold a session
on July 13, 1992 at 1000 to 11:00 a.m. in
order to accept written and oral proposals.

To be considered, written proposals must be
postmarked no later than July 13. Requests
to make an oral presentation must be
accompanied by the written proposal and be
received by the Court no later than June 30.
Oral presentations wil be limited to 5 min-

utes per person.

Retirement Open
House for Third

Circuit Court Judges
A retirement open house wil be held in

the City Council Chambers, 451 South
State Street, 3rd Floor, on June 15, 1992
from 4:00-6:00 p.m. The open house wil
honor four distinguished judges. They are:
Judge Maurice Jones with 34 years, Judge
Floyd Gowans with 23 years, Judge Paul _
Grant with 22 years, and Judge Eleanor
Van Sciver with 14 years of service.
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Discipline Corner

PUBLIC REPRIMANDS
On March 26, 1992, the Supreme Court

entered an Order Publicly Reprimanding
Lorin Pace and ordering him to make
restitution to his client in the amount of
$700.00. This Order was based upon a
Discipline by Consent signed by mr. Pace
on February 11, 1992, wherein he stipu-
lated that he had violated Rule l.4(a),
COMMUNICATION, by failing to return
phone calls or answer his client's letters
for a period of about five months; that he
had violated Rule 1.7(a), CONFLICT OF
INTEREST, by simultaneously represent-
ing clients with conflcting interests in a
dispute over the ownership of cattle with-
out obtaining the consent of the clients;
and that he violated Rule 1. l4( d),

DECLINING OR TERMINATING REP-
RESENTA TION, of the Rules of
Professional Conduct of the Utah State Bar
by failing to return the unearned portion of
the fee when we withdrew from the case.

On April 2, 1992, Mark A. Besendorfer
was Publicly reprimanded pursuant to the
terms of a Discipline by Consent for viola-
tion of Rule 1.3, DILIGENCE, of the Rules
of Professional Conduct. Mr. Besendorfer
was retained in October 1986 to represent a
client in connection with a child custody
matter. No action was taken on the case for
a period of about seven months and the
client, who resided out of state, received no
correspondence from Mr. Besendorfer dur-
ing this time. Upon learning of the
complaint filed against him the the Bar Mr.
Besendorfer promptly filed pleadings and
attended hearings to rectify the problem. He

performed services in excess of the fee
paid and was also candid with the Bar in ,
acknowledging his failure to diligently
pursue the matter.

SUSPENSIONIPROBA nON/
REINSTATEMENT

On April 2, 1992 the Supreme Court
entered an Order reinstating Robert A.
Bentley to practice law upon the condition
that he be placed on probation for a period
of two years. During this time Mr. Bentley
will be supervised by another attorney

who will be required to make periodic
reports to the Bar to confirm Mr. Bent-
ley's compliance with the terms of his
probation. Mr. Bentley has been sus-
pended from the practice of law since
March 21, 1991 for accepting fees but fail-
ing to provide meaningful legal services.

Judicial Vacancy
in the Eighth
District Court

Gordon R. Hall, Chief Justice of the
Utah Supreme Court, announced the open-
ing of the application period for a judicial
vacancy in the Eighth District Court.
Eighth District serves Daggett, Duchesne,
and Uintah counties. This position results
from the death of Judge Dennis L. Draney.
Applications must be received by the
Administrati ve Office of the Courts no
later than 5:00 p.m., June 15, 1992.

Applicants must be 25 years of age or
older, U.S. citizens, Utah residents for
three years prior to selection and admitted
to practice law in Utah. In addition, judges
must be wiling to reside within the geo-
graphic jurisdiction of the court.

Article VII of the Utah Constitution

and state law provides that the Nominating
Commission shall submit to the Governor
three to five nominees within 45 days of
its first meeting. The Governor must make
his selection within 30 days of receipt of
the names and the Senate must confirm or
reject the Governor's selection within 30
days. The judiciary has adopted procedu-
ral guidelines for nominating
commissions, copies of which may be
obtained from the Human Resources Divi-
sion, by calling (801) 533-6371.

The Nominating Commission is chaired
by Chief Justice Hall, or his designee from
the Supreme Court, and is composed of two
members appointed by the state bar and four
non-lawyers appointed by the Governor. At
the first meeting of each nominating com-
mission, a portion of the agenda is
dedicated to a review of meeting proce-

dures, time schedules and a review of
written public comments. This portion of
the meeting is open to the public. Those
individuals wishing to provide written pub-
lic comments on the challenges facing
Utah's courts in general, or the Eighth Dis-
trict Court in particular, must submit written
testimony no later than June 22, 1992, to the
Office of the Court Administrator, Attn:

Judicial Nominating Commission. No com-
ments on present or past sitting judges or
current applicants for judicial positions will
be considered.

Those wishing to recommend possible
candidates for judicial office or those wish-
ing to be considered for such office should

promptly contact the Human Resources
Division in the Court Administrator's

Office, 230 South 500 East, Suite 300, Salt
Lake City, Utah 84102, telephone: (801)
533-6371. Application packets will then be
forwarded to prospective candidates and
must be returned completed to the Adminis-
trative Offices no later than 5:00 p.m., June
15, 1992.

Farewell Dinner for
Douglas L. Cornaby
The Davis County Bar Association

announces a farewell dinner event, honor-
ing Douglas L. Cornaby, Second District
Court Judge, who will be retiring after 31
years of service in the City, Circuit and

District Courts of Davis County.
A buffet dinner will be held at

Oakridge Country Club, Farmington,

Utah, on Thursday, July 9, 1992, at 7:00
p.m. The cost wil be $22.50 per person.

Spouses or invited guests are welcome.
Advance reservations are required and

may be made by sending your check to
the Davis County Bar Association, D.
Michael Nielsen, President, 505 South
Main Street, Bountiful, Utah 84010, Tele-
phone: 292-1818.

"

I

I

~llJjl-1J

JUlie/July /992 25



Litigation Report and Update
April 15, 1992

The Januar 1991 issue of the Utah State Bar Journal contained a Litigation Report published for the purpose of informng our members
as to what litigation had been fied against your Association, its staff, officers and Commssioners. Your Bar Commission believes it to
be most important to keep members informed of the status of any such pending litigation. The following information is intended to
update you as to additional developments which have occurred in relation to individual cases and to inform you of new litigation filed
against the Bar. Similar updated reports ll§ing the same format wil periodically appear in future issues of the Utah Bar Journal.

PLAINTIFF
(COUNSEL)
AND DATE OF
FILING

CAUSE OF ACTION COURT/JUDGE COUNSEL
FOR BAR

CURRENT STATUS

1. Brian Barnard
(pro se)

2/19/91.

Action for injunctive and declaratory

relief to prevent the Plaintiff from
being disciplined for "aiding the unau-
thorized practice of law" alleging the

"practice of law" is unconstitutionally

vague.

Third Dist. Ct.
J. Moffat
C-91090l20lCV

R. Burbidge 6121/91 Defendant's
Motion to Dismiss and
for Rule 11 Sanctions

granted.

3/15/92 Appellant's
Brief filed. Appellee's
brief due 5/15/92.

2. Ernest and

Sharon Bailey
(S. Rowe)
12/16/87.

USB's alleged breach of fiduciary duty
for failure to discipline Richard Calder
seeking Writ of Mandamus and

$800,000 in damages, a "state agency"
declaration, attorney's fees and costs.

Third Dist. Ct.
J. Wilkinson,
C-87-8L24

C. Kipp,
R. Rees

ORAL ARGUMENT
heard by Ut. S. Ct. on
7/15/91. Awaiting
decision.

3. L.R.T. (real
name not dis-
closed) (Brian
Barnard)
12/8/88.

A 1983 civil rights action alleging
deprivation of substantive and procedu-
ral due process in USB's 1986 denial of
admission to practice law resulting
from P' s felony conviction.

U.S. Dist. Ct.
J. Jenkins,
88-C-1L4LW

C. Kipp,
R. Rees,
S. Trost

4/15/92 Plaintiff indi-
cates he's dismissing
suit at a pre-trial
conference.

4. Brian Barnard

(pro se) Fld.
8/2/89.

Action for injunctive relief against Toni
M. Sutliff, Assoc. Bar Counsel, to
enjoin disciplinary process for failure
to provide P with certain requested

information prior to the time such
information was available to Assoc.
Bar Counsel for release to P.

Third Dist. Ct.
J. Hansen
890904670

C. Kipp,
R. Rees,
S. Trost

D's award of Rule II
Sanctions briefed &
oral arguments heard
before S. Ct. on
11/6/91. Awaiting

decision.

5. Legal Access
adv. USB,
Trost, Davis
pro se

Filed 5120/91.

Counter claim filed on 4/9/92 after
Legal Access was sued by USB for the
unauthorized practice of law. Counter
claim alleges USB unlawfully restrains
trade, i.e. legal services.

Third Dist. Ct.
J. Sawaya
92-0901597 CV

Brent Manning Motion to Dismiss in
draft.

6. Richard
Calder

A 242 page 1983 Civil Rights Action
alleging a conspiracy among the Bar
Commissioners & multiple individuals
involved in his disbarment proceedings.

U.S. Dist. Ct.
J. Brimmer
9l-C-1244CB

C. Kipp,
R. Rees

2/14/92 Defendant
filed Motion to Dis-
miss based upon
immunity, statute of
limitations, etc. Await-
ing decision
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New Civil Filing
Fee Schedule

By Timothy M. Shea

Since October 1991, representatives of
the courts have been working with the Bar
to develop a civil filing fee schedule that
is clear, easy to apply and administer, and
revenue neutral for the General Fund. That
task has not been a simple one, yet the
goals have been achieved. The result of
these efforts is SB 197, Court Fees. The
legislation, which creates a new filing fee
schedule for all of the courts goes into
effect July 1, 1992.

For the last few years, the courts have
received complaints from practitioners as
well as court clerks concerning the current
civil filing fee schedule. Some of the com-
plaints raised issues particular to one
group or the other; several were common
to both.

Under the current fee schedule there is
a multiplicity of minor fees for some
pleadings, yet not for others. For example,
currently there is a $5 fee for probate
notices only. There is no fee for any other

notice provided by the court. There is a $5
fee for each of the several motions specified
by statute. Sections 78-3-16.5 and 78-4-24.
Yet there is no fee for any of the other

motions commonly filed in court.
These lesser fees are costly for the

courts. The court expends considerable cler-
ical time collecting, processing, accounting,
and auditing these fees.

Neither are the fees uniform from one
jurisdictional level to another. The $5 fee
for a writ of garnishment in district court is
only $2.50 in circuit court. If the case hap-
pens to be in the small claims division of

circuit court, the cost again rises to $5. The
cost of a petition for an original writ is $100
in the appellate courts and $75 in the district
court. The fee for a notice of appeal is the
same in the Supreme Court and Court of
Appeals, but the cost is $30 in the district
court and $25 in the circuit court. The
demand for a jury is $50 in district court
and $25 in Circuit court, yet neither fee
approximates the cost of assembling a jury
paneL. It is a simple matter to justify lower
initial filing fees for complaints claiming
lower damages. It is more difficult to deter-

continued on page 28

BALLAR SPAH ANDREWS & INGERSOLL

are pleased to announce that

H. WAYN WADSWORTH

and

CASS C. BUTLER

formerly shareholders of
Watkiss & Saperstein

are partners in the litigation section
of the Salt Lake City Offce

The firm's practice will contnue to emphasize
litgaton, public finance, health care,

environmental law, naural resources, energy,
employer-employee relatons, employee benefis, corporate law

securies and general business. '

June/July 1992

CORPORATION KITS
FOR

UTAH

COMPLETE OUTFIT

$49.95
PRE-PRINTED BY-LAWS & MINUTES
STOCK CERTIFICATES, PRINTED
CORPORATE SEAL WITH POUCH
BINDER W/SLIP CASE & INDEX TABS
SS-4 FORM FOR EIN
S CORPORATION FORMS (2553)
$ 3.00 ADDITONAL FOR SHIPPING & HANDLING
(UPS GROUND). NEX DAY DELIVERY AVAILABLE
ON REQUEST AT SLIGHTLY HIGHER CHARGE.

Complete kit wlo pre-printed
By-Laws & Minutes, includes
50 shts. blank bond paper:

$46.95 plus $3.00 S & H

WE SERVE ONLY THE
NORTHWESTI

ORDER TOLL FREE!

PHONE 1-800-874-6570
FAX 1-800-874-6568

ORDERS IN BY 3:00 PM MT
ARE SHIPPED THE SAME DAY.
WE WILL BILL YOU WITH YOUR
ORDER.

SATISFACTION GUARANTEED!

BUY TEN (10) KITS - GET ONE
FREE! NO TIME LIMIT, NO
STRINGS!

PLEASEI WE MUST HAVE THE FOllOWING
INFORMATIN TO PROCESS YOUR ORDER:

Exact name of the corporation.
State of incorporation and year.
Number of shares authorized.
Par Value or No Par Value & any
preferred shares.

NO EX CHARGE FOR SPECIAL CLAUSES

OR TWO CLASSES OF STOCK

CORP-KIT NORTHWEST, INC.
413 E. SECOND SOUTH

BRIGHAM CITY, UTAH 84302
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mine the justification for a distinction in
the fee for a writ of garshment.

Even when the fees are uniform
between court levels, the fee for one
pleading may be significantly different
from the fee for a similar pleading. For
example, the fee to fie the abstract or
transcript of judgment of another court in
the state is $5. The fee to file the order or
decree of an administrative agency is $10.

The current fees retain some of the ves-
tiges of the days when the counties and
municipalities were responsible for the
district and circuit courts. Filing an appeal
under current law requires two fees, one
paid to the tral court and one paid to the

appellate court. Even the tral de novo of a
small claims case, which never leaves the
circuit court, has two fees. Some courts
are charging the fee to transfer a case
between counties or between jurisdictional
levels at both the sending and receiving
cour. When different government entities
each received a portion of the fee, multiple
fees for a single service could be

defended. Under our current structure,
multiple fees mean only that the payor
must write two checks. All of the money is
deposited with the state.

The current fee schedule does not
reflect much of the business that the court
does. The filing of an award of arbitration,

increasingly a more common practice, has
no fee. Filing a notice of deposition in a for-
eign action has no fee. Recording testimony
in a foreign adoption has no fee. As a result,
some courts have developed their own mis-
cellaneous fees which vary from county to
county.

These are some of the problems the new
filing fee schedule attempts to address. The
legislation repeals the statutory sections cre-
ating separate fee schedules for the

Supreme Court, Court of Appeals, district
court, juvenile court, and circuit court and
establishes a new code section (§2l-l-5)
that sets the fees for all of the courts of
record. This should firmly establish the goal
of uniformity of fees. Fees wil be uniform
between:
. appellate and trial courts

. distrct, juvenile, and circuit court, and

· districts 5 through 8, which are consoli-
dated districts, and districts 1 through 4,
which are not.

Uniformity results in some fees being
raised and others being reduced. Justice
court fees are established by §78-6-14,
which contains a cross reference to §21-1-5.
Justice court civil jurisdiction is limited to
small claims cases. The fee paid to the
Supreme Court for admittance to the prac-
tice of law continues to be found in §2l- 1 -4.

The bil establishes one fee for a plead-

ing or service to be paid at the time of fil-
ing the pleading or requesting the service.

SB 197 repeals not all, but many, of the
minor fees. Not to be found in the new fee
schedule, with their former costs, are:
· probate notices, $5,
. orders supplemental to judgment, $2.50

to $5,
. orders to show cause, $2.50 to $5,

. orders of sale, $2.50 to $5,

. removal to federal court, $20,
· transfer to another court level, $40,
. change of venue, $10 to $20,

. divorce with custody of minor children,

$5 surcharge,
· seal divorce record, $5 and
· motions, $5.

The revenue from these fees is consid-
erable. In order to produce a revenue
neutral schedule, the cost of the major fees
had to be increased, generally by $5. In
this fashion, the court wil be able to pro-
vide many services and pennt the filing of
many pleadings without charge after the
fiing of the initial complaint.

The new law retains the provision
exempting government agencies from pay-
ment of the filing fee at the time of filing
the pleading. The fee is collected as part of
the judgment.

The following fee schedule wil go into

effect for all courts July 1, 1992:

CIVIL FILING FEES

Established by §21-1-5 Effective July 1, 1992

Original complaint not otherwise specified

Complaint or affidavit: $2,000 or less
Greater than $2,000 and less than $10,000

$10,000 or more

Counterclaim, cross claim, etc.: $2,000 or less
Greater than $2,000 and less than $10,000

$10,000 or more

Deposit funds under §57-1-29: $2,000 or less
Greater than $2,000 and less than $10,000

$10,000 or more

Trial de novo from Justice Court or Small Claims

Notice of Appeal, Interlocutory Appeal, Certiorari

Cohabitant abuse petition

Petition for expungement

Judgment of cour of another state or United States

Probate or child custody documents of another state

Judgment of court or agency of Utah or subdivision

Judgment by confession

Award of arbitration not assòciated with pending case

Petition to modify divorce decree

Accounting

Demand for civil jury

Notice of deposition in foreign action

Judicial approval of documents not part of pending case

Petition to open sealed record

Writ of replevin, attachment, execution or garishment

Certified copies plus $.50 per page

Exemplified copies plus $.50 per page

Copy fee per page set by Judicial Council rule

Fee for forms set by Council rule varies by form

Vital statistics fee set by §26-2-25

Fee

$80

$20
$40
$80

$15
$30
$60

$20
$40
$80

$50

$160

$25

$50

$25

$25

$10

$25

$25

$30

$80

$50

$25

$25

$25

$5

$2

$4

$.50

$2
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Annual Mock Trial
Competition Held

Was Cory Mitchell driving under the
influence of alcohol on February 8, 1992
when Pat Wong was strck by a red Mus-
tang convertible? Or was Chrs Hernandez
driving? Did Officer Toni Sindell have
probable cause to arrest Mitchell pursuant
to a DUI profie stop?

More than one hundred eighty (180)
judges, attorneys and community repre-
sentatives, volunteered to hear the
evidence and decide these issues in ninety-
two (92) mock trials presented by
forty-two (42) high school (grades 10-12)

and thirty-nine (39) junior high (grades 7-
9) mock trial teams. The Thirteenth
Annual Mock Trial Competition was
sponsored by the Utah State Bar, the Utah
State Offce of Education and the Albert

and Elaine Borchard Foundation.
Teams consisting of eight to twelve stu-

dents performed as prosecution and

defense attorneys and witnesses in actual
courtrooms throughout the state from
March 30 to April 29. Teams ranging from
Cedar City, Price, Vernal, Logan,

Garfield, Grantsvile, Delta. and points

between were coached by sixty-eight (68)
members of the Utah State Bar. The Mock
Trial Competition culminated with the
Law Day Fair and Award Ceremony held
Friday, May 1 at the Utah State CapitoL.

The Law-Related Education and Law
Day Committee of the Utah State Bar
salutes all schools, teachers, attorneys,

judges and members of the public who
participated in this successful public ser-
vice endeavor.

Members of the Bar may volunteer to
participate in the 1993 Mock Trial Pro-
gram by completing and returning the
mock trial judge scheduling form to be
published in the February 1993 issue of
the Utah Bar Journal.

Proposals Sought
The Utah Association of Realtors is

establishing a statewide legal hot line to
provide "on the spot" answers to mem-
bers' questions which arise relating to
transactions in the course of their broker-

age activity. The legal hotline shall consist
of a statewide "900" line with rates estab-

lished to cover all program costs and with
charges biled directly to users by the "900"
line service provider. The hotline shall be
available for use seven days a week, from
7:00 a.m. to 11:00 p.m. The Association is
therefore soliciting proposals from law
firms and attorneys throughout the state
who are interested in being engaged to pro-
vide such a service. Among the
considerations which should be addressed
are: (1) mechanics of communication, (2)
staffing and qualifications, (3) reporting,
accountability, and follow-up, (4) cost, (5)
length of engagement, and (6) commence-
ment date. Please submit all proposals in
writing for receipt no later than 5:00 p.m., 2
July 1992, Utah Association of Realtors,
Attention: Risk Reduction Committee (K.
Merrll), 5710 S. Green Street, Murray, UT
84123.

Fourth District Court
Announces Law and
Motion Calendar

The following is the law and motion cal-
endar that wil begin July 1, 1992, in the
Fourt District Court, Utah County.

Criminal
Calendar
8:00-10:00 a.m.

Civil
Calendar
8:00-10:00 a.m.

OSCs 9:00 a.m.

Judicial Conference
Announced

Register now for the 1992 Judicial
Conference of the Tenth Circuit, July 22-
24, Tamarron Resort, Durango, Colorado.
Bring your family. Cool off and enjoy

spectacular and relaxing mountain

scenery. Youngsters wil participate in
special legal learning. Spouses wil hear
the spicy history of the area at a breakast.
Earn 12 CLE credit hours (including 1
hour ethcs). Hear Justice Byron White on
recent Supreme Court cases, and Circuit
Judges on recent Tenth Circuit cases.
Attend a breakout session on criminal; or
business, commercial, bankruptcy, envi-
ronmental; or civil rights, employment
discrimination; or jurisdiction, procedure,
sanctions. Listen to nationally outstanding
attorneys and consultants on emerging
issues of the '90s: Dr. Robert Cook-Dee-
gan on cutting-edge genetics research;
gender related concerns in the legal pro-
fession; AIDS and its myriad legal
concerns. Conclude with outdoor barbecue
dinner, dance and the humor of Wil
Rogers. For more information, call Circuit
Executive, telephone 303/844-4118.

DEALER
WANE:J

UTAH
APPELlATE DECISIONS

AN
STATUTORY lAW

ON
CD DISC

EXCLUSIV TERRTORY
EXTRAORDINARY PROFI1

POTENT
CALL

i -800-536-2483
LEGAL SYSTEMS INC.

June/July 1992 29

Man
Tues
Wed
Thur
Fri

Division I
Division II

Mon.-Thurs.
Division II

Division I
Division IV

Division IV
Probate 8:00 a.m.

Abstracts 8:30
Guard. Ad Litem 9:00

Division II
10:00 a.m.-noon

Division II
1:00-3:00 p.m.

Daily Except on days when criminal or

civil law and motion is scheduled,
the hours of 8:00-10:00 a.m. wil be
used for pre-trials, scheduling con-
ferences, office time, etc.

10:00 a.m.

- trials begin



THE LIMITED LIABILITY COMPANY
By Wiliam D. Bagley and Philip P. Whynott

TH LIMITED LIAILIl COMPAN'

(FRMS AND MÅ~Uh)fR ALTERNATI

SUMMARY TAR! F OF CONJFNl
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Utah, in 1991 (Utah Code Ann. §§ 48-2b-101 to 156), along with Wyoming, in 1977, and seven other
states have adopted the Limited Liabilty Company Act. This new statutory entity is a better alternative.
to limited partnerships, partnerships, close corporations and "5" corporations.

This book contains all state regulations; forms, including all state mandatory and exaínple forms; all internal
revenue service rulings; relevant opinions; and practice information designed to help the busy Utah attorney.

Please complete and return the following to Limited Liability Company Law & Practice, P. O. Box 1436,
Cheyenne, Wyoming 82003-1436. Telephone 307-634-0446.

Name

Street Address

State Zip CodeCity

_Book, 692 pages-$115.00 enclosed (includes sales tax, shipping and handling)

_Optional (with book) computer disk containing all forms, including the mandatory and example forms from the
Secretary of State - $40.00 enclosed

_51,4 disk
o MasterCard

3Y2 disk _ Word Perfect _ASCII
Card #

_Microsoft Word

DVisa Exp. Date

NO RISK-3D DAY MONEY BACK GUARTEE
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(Disclaimer - At the time of the writ-
ing of this article the author had been a
federal district judge for a grand total of
six months. With the possible exception of
the quote from Oliver Wendell Holmes (see
no. 8 below), nothing that follows should

be mistaken as the voice of experience.)

Impression NO.1 - Facts are impor-tant. It has been gratifying to realize
that what I and all other trial lawyers have
been telling clients for years - namely,
that no matter how good the lawyer, law-
suits are won or lost on the facts - is, in

fact, true. Litigation was never intended to
be a level playing field like, say, football
or backgammon or, for that matter, bungee
jumping, where everyone gets the same
amount of bungee cord. Facts control
cases, assuming of course that the facts are
1) known to the lawyer and 2) communi-
cated to the court, which brings us to . . .

Impression No.2 - The best per-
former in oral argument doesn't always
win. This is primarily true because of
Impression No. 1 above. It has been inter-
esting for me to note this phenomenon
from the other side of the bench. Based on
my personal poll, my guess is that the
more skillul oral advocate loses his or her
motion before the court roughly 30 to 40
percent of the time. The percentage would

Initial Impressions
By Judge Dee V. Benson

JUDGE DEE BENSON has served as a
Federal District Judge in Utah since

November 1991. He formerly served as u.s.
Attorney for Utah between 1989 and 1991
and as Associate Deputy Attorney General
of the United States in 1988 and 1989. He
formerly served on the staff of Senator
Orrin Hatch and as Legal Counsel to the
Senate Judiciary Committee and the 1ran-
Contra Congressional Investigating
Committee.

Judge Benson is a graduate of the J.
Reuben Clark Law School's Charter class
of 1976. During law school, he served as an
Editor of the Brigham Young University
Law Review. After graduation, he began
law practice and later became a partner in
the firm of Snow, Christensen and
Martineau. He also played professional
soccer with the Utah Golden Spikers of the
American Soccer League. He. is. married to
Patti Brown Benson and is the father offour
children.

be higher but for the existence of Impres-

sion NO.3.
Impression No. 3 - The better lawyers

tend to be better in the three areas that mat-
ter most: 1) learning the facts, 2) learning
the law, and 3) persuading the court. There
is a correlation between the overall skill of
the lawyer and the outcome of the case.

(Clarifying comment: Although at first

glance it may seem so, there is no incon-
sistency between the above impressions.
Even though facts ultimately determine
the success or failure of a lawsuit, no mat-
ter how good the lawyer, it is also true that
the better the lawyer, the more likely he or
she is to thoroughly prepare and present
the facts.)

Impression NO.4 - We live within the
geographical boundaries of the Tenth Cir-
cuit Court of Appeals. Utah's federal
judges have a passing curiosity with what
judges in the 3rd or 8th or 1 lth Circuits
are saying, but it is nothing compared to
the sit-up-and-take-notice attention given
to the decisions of the 10th Circuit. Stare

decisis being what it is, coupled with the
fact that the only thing worse than han-
dling some of these dispositive motions
once would be to handle them twice, I
tend to really focus on the wisdom of the
circuit THAT HAS THE POWER TO
REVERSE ME. For the same reason,
opinions of the United States Supreme
Court are greatly appreciated.

Impression NO.5 - Judicial Activism
doesn't always mean what I thought it
meant. I used to think a judicial activist
was a judge who reached a decision based
on his or her own feelings of justice,
regardless of the law. Now, after laboring
over a few decisions myself, I think it is a
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term of ar utilized exclusively by the los-

ing pary.
Impression NO.6 - Federal district

judges hear appeals from the bankruptcy
courts. Upon learning this fact, I inquired
briefly into the possibility of an annul-

ment. I fully anticipated tax cases, patent
cases, prisoner habeas corpus petitions and
the federal sentencing guidelines, but

nobody ever mentioned bankruptcy.
Impression No.7 - There are 63 num-

bered rules of evidence in the federal
courts. The most important are 104, 403,
404, 405, 608, 609, 6ll, 701, 702, the

hearsay rules (801-804) and LLOL. That

doesn't mean the others aren't important,
but those listed wil keep you out of more
trouble than the rest combined. I think.

Impression No. 8 - Fairness and jus-
tice are often mistaken for the law, and
vice versa. The story is told of a conversa-
tion between Oliver Wendell Holmes and
Judge Learned Hand. As Holmes was
leaving, Hand (referring to Holmes' work
as a Supreme Court Justice) said: "Make
certain that you do justice," to which
Holmes replied, "That is not my job. It is
my jobto apply the law."

Impression NO.9 - If the past six
months are any indication, the quality of the
bar in this state is very high. With a few
exceptions, I have been extremely

impressed by the counsel that have

appeared in my courtroom. Their level of
commitment has been uniformly high and
most are well prepared.

Impression No. 10 - If I have one nega-
tive comment, it would be that too often
counsel take their cases too personally and
themselves too seriously. It is understand-
able if parties to a lawsuit dislike each
other, it is even expected, but that doesn't
mean their lawyers have to share such feel-
ings of contempt for the other side.
Litigation is stressful enough without
unnecessary discord between the lawyers.

Don't Forget

Uta State Bar
Anual Meetin

July 1-4

Sun Valey, Idaho

Hope to see you there!

The Firm of Dart, Adamson & Kasting B. L. Dart, P.C
Craig G. Adamson, P.C
Sharon A. Donovan, P.C
John D. Sheaffer, Jr., P.C
Eric P. Lee, P.C
Shannon W. Clark

Of Counsel:

Has Changed its Name to Kent M. Kasting, P.C
John T. Evans, P.C
David E. Ross, II

DART, ADAMSON & DONOVAN

Kent M. Kasting has become Of Counsel
to the firm and has relocated his
practice to Bozeman, Montana

310 South Main Street, Suite 1330
Salt Lake City, Utah 84101

Telephone (801) 521-6383
Facsimile (801) 355-2513

Effecitve March 1, 1992
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~CASE SUMMARIES
INTESTACY INHERITANCE,

SURVIVING SPOUSE
The Court of Appeals affirmed the dis-

trict court's refusal to find a divorce
between the plaintiff and her deceased
husband when a final divorce decree had
never been entered. The deceased and the
plaintiff agreed to terminate their marriage
and the deceased filed a consent and
waiver, stipulating to entry of a default
divorce. He then moved to Alaska. While
in Alaska, he was kiled in a fishing acci-
dent before the final default decree of
divorce was obtained by the plaintiff.
After his death, but before the plaintiff
was informed of his death, a default
divorce decree was obtained. The divorce
decree was thereafter vacated when his
death was discovered.

The plaintiff sought to inherit as the
decedent's surviving spouse. The decedent's
children claimed that plaintiff was not a
surviving spouse because she had filed for
divorce and he had consented and stipu-
lated that the divorce decree be entered
before his death. They argued that the
entry of a final decree was merely a minis-
terial step that had not yet been taken, and,
for all practical purposes, the divorce sta-
tus had been obtained by the parties.

The appeals court held that under Utah
Code Ann. § 75-2-80(2)(a), plaintiff was
still the surviving spouse of the decedent
because there had never been a decree or
order, final or interlocutory, terminating
the marriage before decedent's death. The
mere filing of a complaint for divorce,
stipulation as toits entry, waiver, and con-
sent do not equate to obtaining a court's
order terminating marriage, interlocutory
or otherwise. The divorce decree entered
after death was void because a decree of
divorce cannot be entered against a dead

person.
Farrell v. Porter, Utah Court of

Appeals, No. 910463-CA (April 9, 1992)
(Judge Billings, with Judges Jackson and
Russon).

DIVORCE, MARITAL
PROPERTY DIVISION

The trial court did not abuse its discre-
tion when it awarded to the husband a

By Clark R. Nielsen

one-half interest in ranch property which he
had conveyed to Mrs. Hogue shortly prior
to their marriage as an agreed means to pro-
tect the property from the husband's

judgment creditors. During the marriage
(which was the parties' second marriage),
they jointly purchased other personal prop-
erty for use on the ranch, including vehicles,
trailers, horses and training equipment,
ranch equipment, and household furnishings.

The trial court did not misunderstand or
misapply the law resulting in a substantial
or prejudicial error that was contrary to a
preponderance of the findings. Marital
property encompasses all the assets of every
nature possessed by the parties, whenever
obtained and from whatever source derived.
The trial court may in its broad discretion
divide the property equitably, regardless of
its source or time of acquisition. The spe-
cific findings of the trial court supported the
equal division of the ranch. Hogue v.
Hogue, Utah Court of Appeals, No.

900593-CA (April 9, 1992) (Judge Russon,
with Judges Bench and Bilings).

NEWLY DISCOVERED
EVIDENCE, HABEAS CORPUS

The petition of Dail Ray Stewart for a
writ of habeas corpus was granted by the
trial court and affirmed on appeaL. Petitioner
was convicted of second degree murder in
the 1986 stabbing death of a prison inmate

(729 P.2d 610). In his petition for habeas
corpus, Stewart asserted that witnesses at
his trial had improperly testified and that
there was newly discovered evidence and
witnesses would testify of Stewart's inno-
cence. One witness testified that he had
omitted important evidence at the trial and
the second witness had not been available at
the triaL. The district court found that there
was a substantial likelihood that had the
evidence been available to Stewart at his
trial, a different verdict would have
resulted. Stewart's petition was granted.

The court of appeals concluded that the
petitioner carries the burden of showing that
the trial proceedings were in error. Review-
ing Utah Supreme Court decisions
regarding the standard of review, the panel

concluded that the proper review standard is
no different than any other appeal, (e.g., no

difference is accorded to the trial court's
conclusions of law, but its findings of fact
wil not be disturbed unless clearly erro-

neous). The appeals court held that the
trial court properly applied the legal stan-
dard that in order to justify a release of a
person under a writ of habeas corpus the
evidence of his innocence must be

stronger than would have been necessary
to support a motion for a new triaL. In this
case the evidence showed an obvious
injustice or a substantial and prejudicial

denial of due process. Although past opin-
ions have used different language in
reviewing habeas corpus petitions, the
standard of review remains constant.

Stewart v. State, Utah Court of
Appeals, No. 910566-CA (April 9, 1992)
(Judge Jackson, with Judges Bilings and
Russon).

EXPERT TESTIMONY,
EXCLUSION OF TRIAL

TESTIMONY
Plaintiff sued the railroad for damages,

alleging that the railroad had caused the
Thistle mud slide resulting in the destruc-
tion of plaintiff's property in Spanish Fork
Canyon. Plaintiff claimed that the land-
slide was caused by defendant's rail
construction activities, negligently under-
cutting the mountainside so as to result in
the massive slide. At trial, plaintiff was
precluded from calling a witness that had
not been designated until shortly before
triaL. The appeals court held that the trial
court abused its discretion in refusing to
allow the expert witness to testify. Absent
an order that judicially imposes a specific
deadline, a trial court may not sanction a
party for failing to timely disclose a wit-
ness by excluding that witness under Utah
R. Civ. P. 37(b) (2).

The trial court has broad discretion in
case management decisions. However,
excluding a witness from testifying is
extreme in nature and should be employed
with caution and restraint. In reviewing
defendant's claim that the plaintiff's
expert was not timely disclosed prior to
trial, the appellate panel noted an apparent
attitude of uncooperation between counsel
in the discovery process. The record was
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also ambiguous as to a deadline to disclose
witnesses. The court pointed to indicia in
the record that conflcting dates were set
for the final disclosure of witnesses.
Because the record was not clear and did
not add, there was no clear and unequivo-
cal, judicially imposed deadline. The trial
court abused its discretion in refusing to
allow the expert witness to testify.

Also, plaintiff was not precluded from
raising the issue on appeal because plain-
tiff challenged a case management

decision of the trial court and was not
required to proffer at trial the substance of
the witness's testimony. Any proffer of the
substance of the testimony would not have
benefitted the trial court or given it cause
to correct its decision under Utah Rule of
Evidence 103(1) (2).

The erroneous exclusion of the expert's
testimony was prejudicial and not harmess.
His credentials and expertise with regard
to the Spanish Fork Canyon and Thistle
slide area indicated that the testimony
would have been helpful to plaintiff's case
in a "battle of expert witnesses".

Judge Jackson dissented, arguing that
the plaintiff had not established a reason-
able likelihood that the result would have
been any different at trial had his testi-
mony been allowed.

The case was remanded for a new triaL.
Berret v. Denver & Rio Grande R.R., Utah
Court of Appeals, No. 910215-CA (April
3, 1992) (Judge Bench, with Judges Garff
and Jackson).

APPEAL, TIMELY NOTICE,
POST JUDGMENT MOTION

The Court of Appeals dismissed the
appeal of plaintiff Robert DeBry because
his notice of appeal was filed before and
not after the disposition of a tollng post-

judgment motion.
After the judgment had been entered,

plaintiffs filed a document entitled "Plain-
tiff's Objections and Additions to
Proposed Findings of Fact and Conclu-

sions of Law." Before disposition of that
"objection", plaintiffs also filed a notice of
appeal from the summary judgment. When
a subsequent order was entered denying
plaintiff's objections and construing the
objections as a Rule 52(b) post-judgment
motion, plaintiffs did not thereafter file a
new notice of appeaL. The court affirmed
the trial court's characterization of

DeBry's "objections" as a Rule 52(b)

post-judgment motion. Rejecting the argu-
ment that plaintiff's "objections" were not
the same as a Rule 52 motion, the Appellate
Court properly looked to the substance of
the plaintiff's contentions and not to the
document's title. A notice of appeal filed
before the disposition of a post-judgment
motion is ineffective to confer jurisdiction
upon the Appellate Court. The appeal was
dismissed for lack of jurisdiction.

DeBry v. Fidelity National Title Insur-
ance Co., Utah Court of Appeals No.

910329-CA (March 18, 1992).

INSURANCE, POLICY/
CONTRACT INTERPRETATION
The Court of Appeals affirmed insurance

coverage for the plaintiff gasoline station
owner who claimed costs of cleanup of a
gasoline spil resulting from a clean break in

an underground fuel storage pipe. The pol-
icy coverage applied only if the loss of
gasoline was due to a sudden and accidental
discharge from the pipe. InterpretiItg the
policy language, the Court held that "sud-
den" related to an abrupt occurrence. The
mere fact that the spil continued over a

period of time before it was discovered did
not affect the suddenness of the initial spil.
The trial court'.s interpretation of the policy
was affrmed.

Gridley Assoc., Ltd v. TransAmerica Ins.
Co., Utah Court of Appeals, No. 910121-
CA (March 18, 1992) (Judge Russon with
Judges Greenwood and Garff).

LIFE INSURANCE
COVERAGE, REJECTION

The defendant insurance company
received a life insurance application and
premium from plaintiff's deceased husband
prior to his death. The trial court's determi-
nation was affirmed that the applicant never
received written notice of termination of
rejection of his temporary insurance. A
claimed rejection of coverage was ineffec-
tive. Communications between the
insurance company and its agents were
insufficient to show that the rejection of the
application had been sufficiently communi-
cated to the applicant before his death.

Furthermore, the premium had never been
returned to him. In Utah, a contract of tem-
porary insurance is effectively terminated
only when the application is rejected and
the applicant is given adequate notice of the
rejection. The court relied upon California
authority that rejection requires an appropri-

ate notice, communicated to the insured,
and a refund of the premium paid. Notice
must be definite, certain, and leave no
doubt that the rejection of insurance is
effective upon receipt of the notice. A
telephone call by the applicant to an
unknown employee of the agent was inad-
equate notice of rejection.

Stevenson v. First Colony Life Ins. Co.,
Utah Court of Appeals, No. 910561-CA
(March 3, 1992) (Judge Jackson, with
Judges Bilings and Russon).

RULE 60(b) MOTION,
REASONABLENESS, ADOPTIONS

The district court refused to set aside an
adopt~on decree. On appeal, the plaintiff's
natural mother claimed that the district
court had lacked jurisdiction to grant the
adoption, arguing the adoption was prema-
turely granted because the child had not
lived in the home of the adopting parent
for six months as required by Utah Code
Ann., §78-30-14(7) (1987). The Court of
Appeals affirmed the trial court but
declined to address the "in home" require-
ment. Instead, the Court held that the
plaintiff's request under Rule 60(b) for
relief from the adoption decree was not
brought within a reasonable time after the
adoption. The child's need for a stable
home/parental environment creates a spe-
cial need for finality in adoption

proceedings. Over six months following
the grant of the adoption decree was not
reasonable under the circumstances.

Maertz v. Maertz, 181 Utah Adv. Rep.
28 (Utah App., February 25, 1992) (Judge

Jackson, with Judges Bilings and Russon).

LIMITATION OF ACTIONS,
SAVINGS STATUTE ON

COUNTERCLAIM
A savings statute which operates to

extend the Statute of Limitations as to a
plaintiff's complaint wil also extend the
Statute of Limitations with respect to the
defendant's counterclaim when both arise
from the same incident. Therefore, a coun-
terclaim which is time-barred is preserved
when it arises from the same incident
which creates the claim in the complaint.
Plaintiffs fied their Complaint which was
dismissed for a procedural defect. Utah
Code Annotated § 78-12-40 extended the
statute of limitations for an additional year
afte.r its dismissaL. Consequently, the sav-
ings statute also acted to extend the

34 Vol. 5 No.6



~
defendant's counterclaim, which otherwise
would have expired under its statute of
limitations. The failure to evenhandedly
apply the statute would force reluctant
litigants to initiate litigation themselves or
risk losing the ability to raise later their
claims or defenses as counterclaims if
necessar.

Mofft v. Barr, Utah Court of Appeals,
No. 910290-CA (March 4, 1992) (Judge
Orme, with Judges Garff and Jackson).

ATTORNEY FEES, DAMAGES
Interpreting a settlement agreement of

prior litigation, the trial court held that the
defendant breached its settlement agree-
ment with the plaintiff involving various
partnership dealings. The Court of
Appeals held that the tral court had prop-
erly interpreted the settlement agreement.
Without extensive explanation or analysis,
the Court found no error in the trial court's
construction of the settlement provisions

of the agreement.
As to attorney's fees, the trial court

improperly awarded fees because there
was no such provision in the settlement
agreemènt. No contract or statute autho-
rized the award. Attorney's fees incurred

in litigation between contracting parties
are not recoverable as damages by the
non-breaching party. The Court held that
such fees were not a direct consequential

damage flowing from the breach of the
settlement agreement. The Court distin-
guished this case from Canyon Country
Store v. Bracey, 791 P.2d 414 (Utah 1989)
in which the Supreme Court allowed a
"non-traditional recovery of attorney's

fees as consequential damages". Bracey
involved only insurance contracts and

therefore the award of attorney's fees as
consequently damages, outside the context
of statutory and contractual authorization,

should be limited to insurance contracts
and thd-par exceptions. The interpretation
of the settlement agreement was affirmed
and the attorney fee award was reversed.

Coller v. Heinz, Utah Court of

Appeals, No. 900138-CA, (March 18,
1992) (Judge Orme, with Judges Bench
and Jackson).

SEARCH AND SEIZURE
- PRETEXT STOP

Having entered a conditional guilty
plea preserving his right of appeal, defen-
dant appealed denial of his motion to

suppress evidence obtained in a search inci-
dent to his arest. Defendant was stopped by
a police offcer for jaywalking and was tick-
eted. Upon checking defendant's identity
because of lack of a driver's license, the
officer discovered an outstanding warrant
against the defendant. Defendant was then
arested on the warant and a search of his
person disclosed a controlled substance.

Defendant argued that his stop for jay-
walkng was a mere pretext to conduct the
search. The issue of whether the offcer's
stop of defendant was a pretext was rejected
by the entire panel, although the panel did
not agree on the applicable legal analysis.
Judge Russon concluded that a traffic stop
and issuance of a citation is always justified
when an officer observes a statute being
violated. It is the offker's duty to uphold all
laws, and the officer has no discretion as to
which laws would be reasonable to enforce.
Enforcement is appropriate whenever an
officer suspects that the driver is violating

an applicable traffc regulation. Judge Rus-
son further argues that a police officer
cannot be expected to make a snap legal
determination as to whether or not a "rea-
sonable officer would arrest a violator."
Judge Russon strongly disagrees with the
approach of State v. Sierra, 754 P.2d 972
(Utah App. 1988), disavowed on other
grounds, State v. Arroyo, 796 P.2d 684
(Utah 1990).

Concurring, Judge Orme and Judge
Billngs agreed that the conviction should

be affirmed because the conduct of the offi-
cer was reasonable. However, their analysis
adheres to their views in State v. Lopez and
Sierra that the reasonableness of the offi-
cer's stop must objectively be viewed.
Judges Bilings and Orme held that the pre-
text question does not turn on an aresting
officer's subjective motivation, although
such motivation is a factor to be considered.
And, where the police officer's actions are
consistent with a "legitimate course of con-
duct adopted after specific observations or
experiences have brought valid concerns to
the officer's attention, we believe the offi-
cer's uncontroverted subjective motivation
should be afforded particular significance"
in determning the objective reasonableness
of his conduct. In this case the officer had
witnessed potential dangers of jaywalking
firsthand and in the past had attempted to
reduce jaywalking on State Street prior to
his encounter with defendant.

State v. Figueroa-Solorio, Utah Court of

Appeals, No. 910170-CA (March 19,
1992) (Judge Russon, with Judges Orme
and Bilings).

UTAH SUPREME
COURT CASES

JUDICIAL CONFLICT
OF INTEREST

Plaintiff recovered from the defendant
on a breach of a non-competition clause in
defendant's employment agreement. The
Court of Appeals reversed and remanded
for determination. On certiorari to the
Supreme Court, the Supreme Court
vacated the decision of the Court of
Appeals and remanded to the appellate
court to rehear the substantive issues on

appeal because of the participation by a
court of appeals judge with an ostensible

conflct of interest. The Supreme Court
held that the judge's familial relationships

to the partners in the firm of appellee's

counsel was a sufficient conflct of interest
and contrar to the Code of Judkial Con-
duct to require the vacation of the appeals

court decision.

Utah Code of Judicial Conduct, Canon
3 (c) (l) requires disqualification of a
judge in a case in which the judge's rela-
tives, within the third degree of

relationship, have an interest that would be
affected by the outcome. (Canon 3 is
based upon the ABA model code (1972)
adopted in 47 states.) The issue discussed
by the Supreme Court was whether the
related partners in the law firm held an
"interest that might be suffciently affected
by the outcome to warrant disqualifica-
tion". The fact that a party's lawyer is
affiliated with a law fir with which a rel-
ative of the judge may be affiliated does
not, of itself, disqualify the judge. Finan-
cial remuneration of the judge's relative is
of primar concern.

Closely related are non-pecuniar bene-
fits to the firm, such as enhanced

reputation and good wil that indirectly
benefit the relative. Judges must disqualify
themselves from presiding over a case if
one or more of the lawyers on the case
belongs to the law firm in which the
judge's relative is a partner. This recog-
nizes an appearance of impropriety in
situations where the judge can control the
amount of money the judge's relative wil
receive as a result of distribution of fees
within the firm as a result of the law suit.
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This appearance of impropriety is not lim-
ited to contingent fee arrangements. Even
in other appealing situations can be

affected by the outcome of the case. The
court adopts a bright line proscription that
includes every situation where a judge sits
on a case in which the judge's relative is a
partner or otherwise an equity participant
in a firm that represents a pary. This posi-
tion proscribes judicial conduct that might
give rise to any legitimate claim of appear-
ance of impropriety based on benefit to the
lawyer relative. It provides all parties with
a clear rule that avoids a detailed examina-
tion of the biling and compensation
practices of the law firm.

In addition to the direct pecuniary ben-
efit, there are circumstances in which an
affiliated law firm may receive sufficient
non-pecuniary benefits to create an
appearance of impropriety requiring dis-
qualification, such as good wil and
reputation. In order to create such a bene-
fit from enhanced reputation and good wil
to the firm sufficient to cause disqualifica-
tion, the case before the judge-relative
must be one which wil greatly affect the
firm's reputation.

This "bright line" proscription drawn
by the court does not necessarily apply to

non-equity associates of a law firm to the
degree that a significant portion of an
associate's compensation may depend
upon factors analogous to those used in
fixing parner or shareholder compensation.
Similar ethical inquiries must be applied.

The court's strong position on the judi-
cial inquiry and conflct is taken even
though the appellate did not raise the issue
before the court of appeal or well until
after certiorari had been sought in the
Supreme Court. Appellant claims he was
unaware of the relationship between the
appeals court judge and Fabian & Clen-
denin even though the briefs and other
documents filed clearly showed the rela-
tionship between plaintiff's counsel and
the law firm. The court rejected the idea
that the burden to disqualify the judge was
upon appellant or his attorney. It is the
judge's responsibility to identify any rela-
tionship and take appropriate measures to
recuse himself or herself from participat-
ing in a decision. The court reviews any
requirement that counsel show by an
actual bias or prejudice before sètting
aside the decision was rejected.

Justice Howe dissented, arguing that

appellant had not shown that an objection
was timely made and that a mere failure of
the appeals judge to recuse herself should

not set aside a decision under the time
paneL. The dissent argues that the relation-
ship between the judge and the appellee's
law firm in the court of appeals was clearly
apparent and no objection was timely raised
when the case was orally argued before that
court. A failing to seek to disqualify the

judge within a timely manner after the rela-
tionship had become apparent, the appellant
had waived any claim of any conflct.

The court of appeals judge should have
been allowed an opportunity to be heard
before the Supreme Court's ipso facto
determination was made that she had vio-
lated a canon of judicial ethics. Even
assuming that a judicial ethic canon had
been violated, it should riot automatically
result in a setting aside of a decision by an
entire panel and, finally, a more concrete
establishment of bias and prejudice should
be required before setting aside the court
decision so that a mere complaint that a
judge has violated a judicial canon. Wind-
fall relief should not be granted

automatically in what may be otherwise a
proper decision.

Justice Stewar concurred in the dissenting
opinion of Associate Chief Justice Howe.

Regional Sales Agency, Inc. v. Reichert,
183 Utah Adv. Rep. 3 (March 24, 1992)

(Justice Zimmerman).

On certiorari to the court of appeals, the
Supreme Court reversed a court of appeals
decision with regard to the valuation of the
husband's dental practice and reinstated a
$2,000 attorney fee award, but otherwise
affirmed the lower court's decision. In a
split decision, the court held that good will
is not divisible marital property and should
not be considered in valuation of a dental
practice.

At trial the court valued the defendant's
dental practice at $100,000, over 60 percent
of which represented the value of defen-
dant's gÐod wil with his patients and the
public. The instant matter was sufficiently
distinguished from Gardner v. Gardner,
748 P.2d 1076 (Utah 1988) wherein there
were 23 positions in a clinic. In the instant
matter only defendant's reputation was
involved. There was no good wil separate
and apart from defendant's practice. There
was no actual sale of defendant's practice
and defendant continued his practice fol-

lowing the divorce. Therefore, it was not
equitable to require him to pay his wife
part of the good wil value of his practice,
because such good wil is nothing more

than his or her reputation for competency.
The court recognized that professional
reputation can be valued and can be sold
together with tangible assets of a practice
when a professional retires. However,
unless the professional retires and his
practice is sold, his reputation should not
be treated differently from a professional
degree or advanced degree. Both simply

enhance the earning ability of the holder.
The court did not decide that in the event
the practitioner retired and the practice
was sold for an amount over and above the
tangible assets that the full amount should
be viewed as marital property. That issue
is reserved for another day.

An advanced or professional degree is
not marital property to be valued and
divided between the spouses, as it merely
enhances the professional's earning capac-
ity. An enhanced earning capacity should
be reflected in the level of child support

and alimony to be determined in light of
his earnings. Requiring a defendant to
divide with his spouse the value of his
professional reputation would not be an
equitable division, but would constitute
double counting. By allowing the valua-
tion of the good wil and reputation of the
dental practice, the court of appeals in
effect equated reputation and good wil
with future earning capacity. According to
the Supreme Court, the two cannot be sep-
arated. Future earning capacity comes in
large part from good will and reputation.
To demonstrate the inequity in considering
defendant's good wil and earnng capacity,
the,majority pointed to his wife's master's
degree and yet that asset was not consid-
ered marital property by the trial court.

The majority rejected appellant's con-
tention that accounts receivable of his
dental practice should not have been
included in the valuation of the practice,
because they represent deferred income
from which he must pay child support and
alimony, where accounts receivable must
also be offset by accounts payable in
determining the value of the asset being
divided.

Justice Durham sharply dissented,
arguing that the issue on appeal was
merely one of proof and sufficiency of
evidence. The issue to Justice Durham was
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not whether good wil of a solo profes-
sional practice can be a marital asset.
Rather, the issue was whether the wife
presented sufficient evidence to present a
finding of value consistent with her theory
that her husband's solo professional prac-
tice had a value of $100,000. Justice
Durham believed that if the evidence so
showed, the appellate court should uphold
that specific value, whether it included
good wil or not. She would hold that good
wil constitutes a marital property "to the

extent that market data establishes a value
for it independent of the value of spousal
earning capacity, spousal skills, and post-
marital spousal labor". A blank
prohibition of any consideration of good
wil as divisible property under any cir-

cumstance is overkill. Justice Zimmerman
concurs in the dissenting opinion of Jus-
tice Durham.

Sorenson v. Sorenson, 183 Utah Adv.
Rep. 13 (March 30, 1992) (Assoc. C. J.
Howe).

NONCOMPETlTlON
COVENANT, INJUNCTION

AGAINST NON PARTY
In an action for injunctive relief and

damages to enforce a covenant not to com-
pete contained in an employment contract,
a third party to the contract (e.g. spouse or
relative) may be enjoined if shown to be
knowingly aiding or assisting the covenan-
tor in violating the noncompetition

agreement.
Kasco Services v. Benson, 183 Utah

Adv. Rep. 27 (Mar. 13, 1992) (Assoc. C.
J. Howe).

UTAH SUPREME COURT APPEAL,
ADMINISTRATIVE PROCEEDINGS

A deed of sale to public property, a cer-
tification of sale, and a declination of a
request for board review of the sale are not
final orders in a formal administrative pro-
ceeding such as to vest appellate

jurisdiction in the Utah Supreme Court
under Utah Code Ann. § 78-2-2(3) (e) (3)
(i), regarding the Board of State Lands and
Forestry. A final order or decree appeal-

able to the Supreme Court must be entered
in a formal adjudicative proceeding.

Southern Utah Wilderness Allance v.
Board of State Lands and Forestry, 181

Utah Adv. Rep. 7 (February 27, 1992)

(Justice Durham).

June/July 1992

Mark Your Calendars Now
For the

Utah State Bar
Aiual Meetin

Sun Valey, Idaho
July 1-4

Hope to see you there!

37



We put our
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by First Security's resources and
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we're rightv.:here ir§
you want us to be. !iecur;t!l

Tru§t U;I/;§;on
\X (:rc rilii \\licrc you \\;uil Wi 10 be

Ogden
Trust Department

Charles B. Hewett
626-9523

St. George
Trust Department

Gary Cutler
628-2831



This year the Young Lawyer's Section
again participated in or sponsored various
activities in conjunction with Law Day.

Law Day Fairs.
The Young Lawyers Section of the

Utah State Bar sponsored Law Day Fairs
for Law Day 1992. Young Lawyers across
the state answered legal questions and dis-

tributed pamphlets at malls in Logan,
Ogden, Salt Lake City, Holladay, West
Valley City, Orem, and St. George. The
pamphlets which were distributed covered
a broad range of legal subjects designed to
provide a general understanding of various
aspects of the law, when and how to hire a
lawyer, how to respond to certain legal
procedures without a lawyer and how to
resolve disputes through the small claims
courts. The Law Day Commttee Co-Chairs
express their appreciation to the following
Young Lawyers who were responsible for
conducting the fairs in various communi-
ties: Greg Skabelund, Ted Godfrey, James
J. Lund, Glinda Ware Langston, Linda
Barclay and Michael A. Day.

Law Day 1992

By David W. Zimmerman

1992 Liberty Bell Award.
On May 1, 1992 (National Law Day),

Charlotte Miler presented the 1992 Liberty

Bell Award to Ben Barr on behalf of the
Young Lawyer's Section. Each year the
YLS presents the Liberty Bell Award to a
non-lawyer whose efforts stimulate a deeper
sense of individual rights by fostering the

public's understanding of and respect for
the rights of individuals.

Mr. Barr has been involved in the grass-
roots AIDS education and services
movement since 1985. He has served as a
hospice volunteer, client advocate, fund-
raiser, Assistant Director and Executive
Director of various AIDS organizations. He
now directs a team of 14 employees and
200 volunteers at the Utah AIDS Foundation.
The Foundation serves over 25,000 people
each year through the education programs
and now serves a client caseload of 450.

Law Day Fair - Capitol Rotunda.

The YLS participated in the Utah State
Bar/Law Related Education Committee's
sponsorship of a Law Day Fair at the Utah
State Capitol Rotunda. In addition to gener-
ally assisting this effort, the YLS sponsored

a booth to answer high school and junior

high school students' questions about the
law. Gordon Jensen also conducted quiz
competitions between students concerning
various aspects of the law from the Bil of
Rights to personal injury.

UTAH STATE BAR
1992 Annual Meeting

SUN VALLEY, IDAHO
July, 1-4
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IE UTAH BAR FOUNDATION
A

1992 Community
Service Scholarships
Cathleen Clark Christine Jepsen

The Utah Bar Foundation has established two
Community Service Scholarships to recognize stu-
dents who have participated in and made a significant
contribution to the community by performing pro
bono services in public service. A $3,000 award wil
be given to a student at both the University of Utah
College of Law and the Brigham Young University
Law SchooL. These awards recognize service but also
bring attention to the fact that public service is an

important part of the legal profession.
Cathleen Clark will be given the University of Utah

College of Law A ward. Ms. Clark has served as Presi-
dent of the Board of Trustees of the Utah Heritage

Foundation, board member on the Cystic Fibrosis
Foundation, member on the Caring Committee of
Youth Vilage, Vice-President over community ser-
vices in Lambda Delta Sigma, has volunteered to help
several other local groups including the elderly and
handicapped, and has served breakfast to the homeless

under the viaduct. She hopes to be able to help disad-
vantaged people who are unable to afford legal
counseL.

Christine Jepsen will receive the Brigham Young
University Law School Award. Ms. Jepsen is Presi-
dent of the National Association of Public Interest
Law at BYU, and has established the first public inter-
est organization at the BYU Law SchooL. She is
working to obtain funding for public interest summer
grants and increase exposure of public service at the
law schooL. She is Student Representative for the Pub-
lic Service Involvement Committee to increase public
interest and has researched pro bono requirements and
career incentives for students entering public service.
Her goal is to work in public service, help reform
inadequate laws and work for the rights of disadvan-
taged people.

The Board of Trustees of the Utah Bar Foundation
congratulates these law students for their outstand-
ing accomplishments and hopes that their interest in
community service will continue. These scholarships
reward students who have shown interest and partici-
pation in community service and encourage other
students to do likewise

Cathleen Clark

Christine Jepsen

Rashelle Perry

Utah Bar Foundation Presents
1992 Ethics Awards

Stephen H. Urquhart Rashelle Perry

The Board of Trustees of the Utah Bar Foundation,
in cooperation with the 1. Reuben Clark Law School
and the University of Utah College of Law, has estab-
lished an annual Ethics Award. Each law school
selects a graduating senior who embodies high ethical
standards to receive this award. The Rules of Profes-
sional Conduct adopted by the Utah State Bar
established ethical standards for Utah lawyers, but
encourage lawyers to strive for even higher ethical and
professional excellence.

One of the Foundation's 1992 Ethics Awards was
recently presented by the Hon. Norman H. Jackson,
President of the Utah Bar Foundation, to Stephen H.
Urquhart at the Brigham Young University Awards
Assembly. Mr. Urquhart, April graduate, served on the
Law Review and was President/Editor-in-Chief of the
Environmental Law Forum. He has served as a Law
Clerk at Morrison & Foerster in Irvine, California; at
O'Melveny & Myers in Los Angeles, and at Parsons,
Behle & Latimer in Salt Lake City. He has also pub-
lished poetry and has taught basic reading skills to
adults.

Trustee Stephen B. Nebeker (Ray, Quinney &
Nebeker) presented the 1992 Ethics Award to Rashelle

Perry at the University of Utah. Ms. PelTY, member of
Phi Beta Kappa and Phi Kappa Phi, was Managing
Editor of the Journal of Contemporary Law/Journal of
Energy 1991-92 and authored an article regarding the
free exercise clause. She has served a judicial extern-
ship with U.S. Magistrate Judge Ronald N. Boyce,
was a legal intern at the Legal Aid Society, and
assisted Professor Leslie Francis by researching and
writing on legal ethics and professional responsibility.

The Utah Bar Foundation congratulates Stephen H.
Urquhart and Rashelle Perry for their outstanding
accomplishments and high ethical standards during
law schooL.

Donations to the Community By
Way of the Utah Bar Foundation

The primary funding source of the Utah Bar
Foundation is the IOLTA program, where lawyers
authorize their financial institution to send interest
from their trust accounts to the Foundation. The
Foundation is also supported by donations. You can
contribute to the community (legal services to the
disadvantaged, education, administration of justice,
and other law related needs) by including a dona-

tion to the Utah Bar Foundation when you send
your annual license dues to the State Bar.
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CLE CALENDAR-
DOMESTIC VIOLENCE

CONFERENCE

This seminar is being sponsored by the
Prosecution Council and cosponsored by
the Bar.
CLE Credit:
Date:
Place:

Fee:
Time:

Approx. 14 hours
June 25 & 26, 1992

Red Lion Hotel, Salt Lake
City
to Register call 533-3243
8:00 a.m. to 5:00 p.m.

1992 UTAH STATE BAR
ANNUAL MEETING

CLE Credit: 14.5 hours w/3 in ethics
Date: July 1 - 4, 1992
Place: Sun Valley Resort, ID

See the brochure for details on meetings
and activities or call (801) 531-9077 for
more information.

LAW OFFICE AUTOMATION
ESSENTIALS WITH
WORDPERFECT 5.1

A live via satellite seminar. This semi-
nar focuses on the essential components
necessary to build a law office automation
system. Planned automation ensures con-
sistency throughout the office, increased
productivity, timely document production
and higher volumes of work being processed.
This program will help you determine
what steps are right for your firm.
CLE Credit: 6.5 hours
Date: July 14, 1992
Place:, Utah Law & Justice Center

Fee: $99 (plus $9.75 MCLE fee)
Time: 8:00 a.m. to 3:00 p.m.

ADVANCED COMMERCIAL
REAL ESTATE

Sponsored by the State Bar of Nevada
and co-sponsored by the Utah State Bar.
CLE Credit: Approx. 18 hours
Date: August 12-14, 1992
Place: Embassy Suites Resort, Lake

Tahoe
call
8:00 a.m. to 5:00 p.m.

Fee:
Time:

15TH ANNUAL SECURITIES
SECTION WORKSHOP

This is the annual presentation of this
workshop. This year's locale wil be Jack-

son Hole. Look for a lively program with
many discussions on current securities law
topics. Come up and enjoy the scenery and
update your securities practice skils.
CLE Credit: 8 hours w/1 in ethics
Date: August 28 & 29, 1992
Place: Jackson Hole, WY
Fee: call
Time: 8:00 a.m. to 1:00 p.m. each

day

UNDERSTANDING BUSINESS
BANKRUPTCY: HOW TO HANDLE

EVERYDA Y PROBLEMS

A live via satellite seminar.
CLE Credit: 4 hours
Date: September 17, 1992
Place: Utah Law & Justice Center

Fee: $150 (plus $6 MCLE fee)
Time: 10:00 a.m. to 2:00 p.m.

ADVANCED BANKING LAW

Sponsored by the State Bar of Nevada
and co-sponsored by the Utah State Bar.
CLE Credit: Approx. 12 hours
Date: August 17-18, 1992
Place: Embassy Suites Resort, Lake

Tahoe

Fee:
Time:

call
8:00 a.m. to 5:00 p.m.

2ND ANNUAL ETHICS AND
GOLF TOURNAMENT-

PROFESSIONALISM MADE
PRACTICAL

This new annual program stresses pro-
fessional behavior in practical situations.
The idea is to present ethics topics that
have direct practice implications. This
year breakout sessions are planned to
address different practice areas even more
directly. Also look forward to the golf
tournament this year at beautiful Park
Meadows. Take this opportunity to get
ethics training on a useful, practical level,
while enjoying the surroundings of Park

City.
CLE Credit:
Date:
Place:
Fee:
Time:

3 hours in Ethics
September 19,1992
Olympia Hotel, Park City
call
9:00 a.m. to 12:00 noon-
Seminar
1 :00 p.m. - Golf
Tournament

r - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - -,

TITLE OF PROGRAM

CLE REGISTRATION FORM
FEE

1.

2.

Make all checks payable to the Utah State Bar/CLE Total Due

PhoneName

City, State, ZIPAddress

Bar Number American Express/MasterCard/VISA Exp. Date

Signature

Please send in your registration with payment to: Utah State Bar, CLE Dept., 645 S. 200 E., S.L.C., Utah 84111. The
Bar and the Continuing Legal Education Department are working with Sections to provide a full complement of live
seminars. Pleasc watch for brochure mailings on these.

Registration and Cancellation Policies: Please register in advance as registrations are taken on a space available basis.
Those who register at the door are welcome but cannot always be guaranteed entrance or materials on the seminar day. If
you cannot attend a seminar for which you havc registered. please contact the Bar as far in advance as possible. No
refunds will be made for live programs unless notification of cancellation is received at lease 48 hours in advance.
Retunied checks wil be charged a $15.00 service charge
NOTE: It is the responsibility of each attorney to maintain records of his or her attendancc at seminars for purposcs of the
2 year CLE reporting period required by the Utah Mandatory CLE Board.

L _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~
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-CLASSIFIED ADS
For rates or information regarding classified
advertising, please contact Leslee Ron at (801)
531-9077
CA VEA T - The deadline for classified
advertisements is the first day of each month
prior to the month of publication. (Example:
May i deadline for Junè publication.) If adver-
tisements are received later than the first, they
will be published in the next available issue. In
addition, payment which is not received with
the advertisement wil not be published. No
exceptions!-
BOOKS FOR SALE
USED LAW BOOKS - Bought, sold and
appraised. Save on all your law book and
library needs. Complete Law Library acquisi-
tion and liquidation service. John C. Teskey,
Law Books/Library Services. Portland (503)
644-8481, Denver (303) 825-0826 or Seattle
(206) 325- i 331.

CCH Federal Tax, CCH Fed. Estate-Gift Tas,
CCH Fed. Securities Rptr. RIA Pension
Coord., BNA Tax Man. Portfolios, U.S. Code
Annotated and U.S. Tax Cases (CCH). Contact
Kristen (801) 355-9333.-
BOOKS REQUESTED
The Salt Lake County Jail needs law books for
the inmates' library. If you would like to
donate some books, please contact Captain Dan
Ipson at (801) 974-7702.-
EQUIPMENT FOR SALE
Law Office equipment and furniture: Xerox
i 050, automatic feed, stapler, enlarge and
reduce, excellent condition. Typewriters,
reception desk, conference room table with 8
chairs, two secretary desks, numerous office
chairs. Two (2) study carrels for work stations,
1 man's desk chair, 4 office chairs, small
refrigerator, 1 silk tree, miscellaneous items
(waste baskets, bulletin board, etc.) Call Aloa
at (801) 532-1900.-
OFFICE SHARING/SPACE AVAILABLE
Newly finished, deluxe, professional offce
space for two attorneys and staff. Approxi-
mately 1,300 sq. ft. 782 i South 700 East.
Space includes two private offices, reception
area, conference room, library, fie storage, and
much more. Convenient parking immediately
adjacent to building for both clients and staff.
Call (801) 272-1013.

Deluxe office space for one attorney and secre-
tary. 4212 Highland Drive. Office share with
two other attorneys. Facilities include profes-
sionally decorated reception area and common
areas, conference room, limited library. Entire
space finished in oak. Convenient parking
immediately adjacent to building for both
clients and staff. Call (801) 272- 10 13.

OFFICE SPACE AVAILABLE in St. George.
Large office in suite occupied by group of sole
practitioners. Library, conference room, tele-
phone system, office machinery, office
maintenance, telephone answering and reception
service provided, with private secretarial office
available. Centrally located in close proximity to
the Courts, city and county offices. Inquiries
should be directed to Office Manager, P.O. Box
749, St. George, Utah 84771, or by telephone at
(801) 628-2676.

ATTRACTIVE OFFICE SPACE available in the
Union Park area (1200 East 7000 South) next to
the Holiday Spa. Office sharing with five other
attorneys. Window and/or interior office is com-
plete with secretarial and word processing
services or space for your own secretary, recep-
tion area, copier, telephone. FAX machine and
conference room. Close freeway access to all
parts of the valley. Please contact Wynn at (801)
566-3688 or David at (801) 268-9868.

Deluxe office space for one Attorney and Secre-
tary, shurt distance from Third District Court.
Common areas shared with three well-estab-
lished attorneys. Space includes reception area,
conference room, copy room, kitchen, storage
space, unlimited free parking, fax machine,
receptionist and courier. Call Suzanne or Bob at
(801) 359-0999.

Professional office suites available with shared
secretarial, reception, telephone services. Roomy
window offices, great for individual practice,
with view of Avenues or Salt Lake Valley. Pres-
tigious South Temple location is convenient to
courts. All office equipment and services in
place. Free covered parking. Contact Karen or
Francine at (801) 359-0052.

Conveniently located next door to Bar Office.
Ground floor office and reception area. Parking
and utilities furnished; some furniture optional.
655 South 200 East, or call (801) 532-1150. Rea-
sonably priced.

Attractive office space is available at prime
downtown location, in McIntyre Building at 68
South Main Street. Single offces complete with
reception service, conference room, telephone,
fax machine, copier, library and word processing
available. For more information please call (801)
531-8300.

Established firm in Sugarhouse area has office
available. Excellent view, parking and freeway
access. For inquiry, call (801) 486-375 i.-
POSITIONS A V AILABLE
Salt Lake City full service law firm is seeking an
experienced and self sufficient patent attorney to
work with our corpurate clients. Candidates
should have a minimum of 5 years patent experi-
ence, excellent written and verbal
communications skills, a strong technical back-
ground with experience in patent application and
prosecution. Must be a highly motivated self-

started who can work independently but wiling
to assist other attorneys. Must be admitted to
practice before the U.S. Patent and Trademark
Office. Salary and benefits are competitive and
based upon qualifications. Submit resume and
writing sample in confidence to: Utah State
Bar, Box P-6, 645 South 200 East #310, Salt
Lake City, Utah 8411 i.

Salt Lake Firm seeking full time Tax Attorney.
LLM preferred but not required. Send resume
to Utah State Bar, Box B-6, 645 South 200
East #310, Salt Lake City, Utah 841 i 1.

Salt Lake City is actively recruiting to fil one
of the positions below. Graduation from an
accredited college of law with a JD or LLB
degree is required for each position. Experi-
ence required varies with each position. Must
be a member in good standing with the Utah
Bar Association. Desire experience in both pri-
vate and public sector regarding aviation law
and/or previous experience in the aviation
industry. For more information please call
(800) 535-7900. Apply: Human Resource Divi-
sion, 451 South State, Room 404, Salt Lake
City, Utah, 84111. Closing Date: June 30,
1992. Salt Lake City is a equal opportunity

employer.

Assistant City Attorney II
$2,493.00 - 3,744.00 mo.

Assistant City Attorney II

$2,845.00 - 4,273.00 mo.

Senior City Attorney
$3,247.00 - 4,87700 mo.

SALT LAKE LEGAL DEFENDER ASSOCI-
ATION is currently accepting resumes to
update its applicant attorney roster. Interested
attorneys should submit their application to F.
John Hil, Director, 424 East 500 South #300,

Salt Lake City, Utah 841 i 1, prior to July 1,
1992. Telephone (801) 532-5444.-
POSITIONS SOUGHT
Need an experienced attorney? Three (3) years
practice in environmental law, insurance
defense, and general civil litigation. Outstand-
ing research and writing ability. Legal seminar
and practice marketing experience. Call (801)
461-5057 to request resume or interview.-
SERVICES
Need lawyer support-temporary help? More
than 2000 experienced attorneys beginning at
$25.00/hour. All legal specialties. Call 1-800-
835-3561.
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Search 300,000
pages of legal text,

save your client money
and boost your

bottom line in the time
it takes to read this

sentence.

LegaSearch.
The most comprehensive repository

of combined Utah/Federal law available.

Anywhere. A fingertip tool designed to
research volumes of jurisprudence in

seconds, using an up-to-date,

easy-to-use compact disc.

A traditional "on-line" reference
service can cost hundreds of dollars

per hour. But LegaSearch is not an
on-line system. Rather, it allows you to
bil real research time, from your desk,

at substantially lower rates.
Your clients save money as the system

pays for itself; th;I1' it goe~ b~yon~
simply paying for itself, and rapidly

becomes a profiecênter'foryour fi;m.

LegaSearclL

No other research toól'can matchii. C"
its,breadth, 'its speed, ,its savings, or its

contribut1on!ltmyouD firm's
bottom line.
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1ega$.earè~~
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77 4 SOUTH 400 EAST' OR1:M liT 84058

TEL: 801. 215'ï2l1l' FAX: 80!f222.0767
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WILLIAM Hm_YOAK -
2m1 SOUTH MAIN STREET 1180Ø
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