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Some Employee's Views of Lawyers

Recently, I have been thinking aboutlawyer and lawyer staff productivi-
ty. Most lawyers, whether they work in a
solo practice, law firm, government, or
business environment, work in concert

with other people, both lawyers and non.
lawyers.

Most of us have the opportunity to
deal with people who always seem to meet
deadlines and lead a calm organized life
with time for family, civic associations

and play. Likewise, we can each probably
think of a lawyer who is always late,
works nights and weekends to catch up, is
stressed out and suffering il health due in

part to the pressures of lawyering.
Recent surveys have indicated a high

degree of dissatisfaction among practicing
lawyers largely due to long and hard hours
coupled with the stressful nature of law.
These same pressures exist for the nonle-
gal staff working with attorneys.

A law office is a natural repository for
stress. Competition created by an in-
creased lawyer population, rising costs,
decreasing profits, and more demanding
and sophisticated clients all contribute.
The lawyer often has had no training run-
ning a business. Even where there is an
administrator or an office manager, the
needs and desires of several-sometimes
many owners rather than one creates a di-
lemma and tension, Each lawyer is proba-
bly an individualist by nature who be-

By Gayle F. McKeachnie

lieves his or her own way of doing things,
even in administration areas, is better than
anyone else's. The adversarial 'nature of
the practice where the attorney either wins
or loses and is constantly faced with the

fear of failure and public humilation, adds
stress.

A law office is the home of much hu-
man misery such as divorce, physical inju-
ry, loss of a loved one, a business person
trying to survive in a complex world. The
lawyer finds himself or herself with re-
sponsibility for people in these situations.
In addition to the many pressures outside
the control of the lawyer, some of the
greatest stress caused in a law practice
may result from the behavior and work
habits of the lawyers.

I was recently told by an experienced
legal secretary about the stress and pres-

sure existing because of the work habits
and behavior of one of the two lawyers for
whom she works. I venture to guess that
the lawyer has little inclination of the
$10,000 to $20,000 cost he or his firm wil
incur in training a new secretary when this
lady leaves because of lawyer created

stress. Law firms are plagued with high
and costly turnover.

Considerate lawyers who manage their
time and tempers usually have loyal and
productive employees. The disorganized,
il tempered employer has costly and high

turnover with lower productivity.

Listed below are four of the most com-
monly voiced areas of frustration among
people working with lawyers.
i. Poor Manager of Time

Many lawyers do a poor job of orga-
nizing themselves to utilize their time.
This results in raising the levels of tension
already existing in a law office. The con-
cepts involved in the study of time man-
agement, if applied to the running of a law
offce, have a beneficial impact, not only

on the general feelings in the office but
also on the pocketbook of the lawyer.
II. Procrastination

Most legal secretaries or legal assis-
tants report that the biggest reason work is
not getting done on time is the lawyer's
procrastination. A lawyer's work habits
and disorganization can have an extremely
negative impact on support staff as well as
other attorneys. It means someone has to
work late, often requiring special arrange-
ments with family and cancellation of per-
sonal plans. It means extra expense for the
firm. Look around your work place. I have
been amazed at the signs hung on office
walls joking about this problem. Lawyers
generally do not even realize that they are
creating such an impact on the good wil
of the staff until people move on to work
some place else seeking a less stressful en-
vironment.
III. Perfectionism

The perfectionist may be worse than
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the procrastinator. This is the lawyer who
does every piece of work five or six times
or until time runs out. The p'efectionist
shows such insecurity in his or her work
that everyone around goes nuts revising
and changing the document up to the last
possible minute. I once had a secretary tell
me, "It seems to me that after all those
years of schooling, you could get it right
in two or three tries." The secretary who
must work with such a lawyer usually
soon feels frustrated and bored.
iv. Refusal to Delegate

Lawyers who are unwiling to delegate
usually make a big mistake. Nonlawyers

have excellent organizational skils and
could really help the lawyer if he or she

would only let them. Many lawyers resist
delegation. This is reflected in the perfec-
tionists attitude. The failure to delegate of-

A law office is the home of
much human misery such as
divorce, physical injury, loss

of a loved one, a business
person trying to survive in a
complex world. The lawyer

finds himself or herself with
responsibility for people in

these situations.

ten creates stress and boredom as people
feel underchallenged or poorly utilzed.
They report feeling not trusted, not chal-
lenged, and interpret the failure to delegate
as an indication that the lawyer believes

the secretary or other staff person is not
intelligent or cannot think.

We can all probably improve in these
four areas where we often create unneces-
sary stress and tension in our own lives
and those with whom we associate.

If our staff is not as productive as we
think it should be, we should first look at
ourselves to see if we are part of the prob-
lem or part of the solution.
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How Many Days
Did Your Firm Lose?
680r26?
In a recent survey of Salt Lake area law firms an
average of twenty-six work days were miss by

attorneys due to sick chid cae last year. In practices of fi or more attorneys,
the average number of days lost was sixty-eight.

It's a fact, 44% of attorney's spouses work outside the home. It is no longer
possible for your associates to leave their personal problems at home - because
someone's rarely hóme to solve them. '

When it costs your firm more to have your asociates
absent than to be producing for the firm, you nee to
consider HOME-SICK, an emergency child care
service of Helpers West. The service is designed to
provide your associates an in-their-home child care
alternative when their children are too il to attend

regular day care or schooL. The firm benefits because
they have a productive asociate at the offce instead of
a costly absenteeism.

HELPERS WEST PH. 1-800-658-8721
Since 1984

E DECIDED TO GET

T BILLING ...

LAWBILL
THE ATTORNEY'S BILLING SERVICE

Follow the growing number of
attorneys that count on LAWBILL
for their client biling needs.

Monthly fees for the sole
practitioner start at $57.

Serving the Legal Pro
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Recent Utah Real Property Decisions

APpeiiate courts in Utah have is-sued a number of significant
opinions on real property issues, during
1991. The following is a brief summary of
those decisions.
1. Damages When Real Estate Con-
tracts are Forfeited

In Bellon v. Malnar,! a buyer's as-

signee had defaulted under a real estate
contract. Under the contract, the seller re-
tained title, a warranty deed from the
seller to the buyer was placed in escrow
pending payment in full under the con-
tract, and a quitclaim deed back from the
buyer in favor of the seller was also held
in escrow in the event of the buyer's de-

fault. The contract provided that 30 days
after a default by the buyer and the buyer's
failure to remedy the default within five
days after written notice, the seller was re-
leased from any obligation to convey the
property, and all payments made up to that
point were forfeited as liquidated damages
for the nonperformance of the contract.

In Bellon, the buyer had defaulted and
the seller had exercised the forfeiture rem-
edy under the contract, taking back the
property by causing the recordation of the
quitclaim deed held in escrow and retain-
ing the sum of approximately $76,000

paid to the seller prior to thê default. The
buyer's assignee brought this action for
"equitable restitution" of the $76,000 paid
under the contract by the buyer, claiming
in essence that, if the seller was permitted
to retain the entire amount paid by the
buyer to the seller, the seller would be un-
justlyenriched.2

The court explored the peculiar facts
of the case at length in trying to determine
whether or not the amount forfeited by the
buyer and retained by the seller as liqui-

By Victor A. Taylor

VICTOR A. TAYLOR is shareholder in the
Salt Lake City law firm of Kimball, Parr,

Waddoups, Brown & Gee, where he practices
exclusively in the real estate area. Mr. Taylor
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Virginia School of Law, where he was a mem-
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and of the Order of the Coif. Mr. Taylor is an
officer in the Real Property Section of the
Utah State Bar.

dated damages under the contract was a
fair amount that reasonably reflected the
damages suffered by the seller. To calcu-
late damages, the court considered the fol-
lowing elements:

(1) loss of an advantageous bargain;
(2) any damage to, or depreciation of,

the property (delinquent taxes and assess-
ments would also fall under this item);

(3) any decline in value due to change

in market value of the property not al-
lowed in item numbers 1 and 2; and

(4) the fair rental value of the property
during the period of occupancy (interest
on the contract is an allowable alternative
to fair rental value).3

After a lengthy discussion of property

values and damages, the court found that
the seller sustained actual damages of ap-
proximately $50,000 and that the $76,000
paid by the buyer prior to default gave the
seller a $26,000 windfall.

The court then recited the general prin-
ciples underlying consideration of permis-
sible damages in a forfeiture action under
a real estate contract:

We wil enforce a forfeiture clause
unless we find that the forfeiture
would be so "grossly excessive in
relation to any realistic view of loss
that might have been contemplated
by the parties that it would so

shock the conscience that a court of
equity would refuse such forfei-
ture." Examination of our case law
indicates that this court wil enforce
the forfeiture clause when the
amount of forfeiture does not
greatly exceed, or is less than, the
amount of damages.4
The court found the Utah case law on

liquidated damages to be clear:
(I)n all cases where the stipulation
for liquidated damages was en-
forced it bore some reasonable rela-
tion to the actual damages which
could reasonably be anticipated at
the time the contract was made and
was not a forfeiture which would
allow an unconscionable and exor-
bitant recovery.s
The court concluded that a recovery of
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over $26,000 in excess of the actual dam-
ages showed that liquidated damages bore
no reasonable relationship to actual dam-
ages and that a complete forfeiture would
allow "an unconscionable recovery. "6
Therefore, the court ordered the seller to
refund the buyer's assignee approximately
$26,000.

Bellon is one in a long line of cases

examining the forfeiture remedy of the
type set forth in a Uniform Real Estate

Contract, which provides that, on the buy-
er's default, the seller can terminate the
contract and retain all moneys paid
through the date of termination. The les-
son of Bellon and its predecessors is to
avoid using a real estate contract in con-
nection with purchase money indebted-
ness. Generally, it is preferable for the

seller to take back a note and trust deed
evidencing and securing the purchase

price. Then, if a default and foreclosure

occurs, this type of litigation-basically
arguing over the loss of the buyer's equity
in the property-wil not occur because

the buyer has the right to preserve its eq-
uity by bidding at the trstee's or sheriffs
sale, and the seller has the clear right to
acquire or sell such equity should the

buyer fail to successfully bid. In most cas-
es, the uncertainties created by real estate
contracts, as evidenced by Bellon and sim-
ilar cases, far outweigh any perceived con-
venience or benefit achieved by their use.

2. Broker's Commissions and the
Statute of Frauds

In Wardley Corp. v. Burgess,7 the
plaintiff broker, through one of its agents,
had obtained a six-month agreement from
the owner to list the defendant owner's

home for sale. The listing agreement pro-
vided that "(d)urng the life of this con-
tract, if (the broker) find(s) a pary who is
ready, able and wiling to buy, lease or
exchange said property. . . (the owner)
agree(s) to pay (the broker) a comrnission
of 6 percent for the sale, lease or ex-

change. 
"8

At the end of the six-month term, the

broker had not yet located a buyer. The
listing agent alleged that he called the
owner on the last day of the contract term
and that the owner orally agreed to extend
the listing agreement for three months.

There was never any written agreement in-
dicating that the original listing agreement
had been extended. The owner was aware
that the broker was stil endeavoring to

find a buyer following the termination of

the original listing agreement. On several
occasions, the owner was even present
when the house was shown by the broker.

Eventually, the broker found a pro-

spective buyer and the owner and this
buyer entered into an earest money
agreement. However, the owner refused to
go through with the sale at the closing.
Although the closing was never consum-
mated, the broker argued that it was never-
theless entitled to a commission because it
had produced a ready, able and wiling
buyer. The broker acknowledged that the
proposed buyer was not found until after
the original term of the listing agreement
had lapsed, but argued that it was entitled
to a commission because the owner orally
extended the listing agreement.

The Court of Appeals upheld summary
judgment against the broker. Reasoning

that the alleged oral extension to the writ-
ten listing agreement ran afoul of the stat-
ute of frauds, which at the time of the al-
leged extension provided:

In the following cases every

agreement shall be void unless such
agreement, or some note or memo-
randum thereof, is in writing sub-
scribed by the party to be charged
therewith:

(5) Every agreement authoriz-
ing or employing an agent or bro-
ker to purchase or sell real estate
for compensation.9
The court noted that this section is

"'intended to protect property owners from
fraudulent and fictitious claims for com-
missions,' by placing an unyielding duty
upon real estate agents and brokers to ob-
tain written listing agreements or face the
risk of nonpayment."10 The court rejected
the broker's argument that the oral exten-
sion of a listing agreement should be per-
missible under the statute: "The rule is
well settled in Utah that if an original

agreement is within the statute of frauds, a
subsequent agreement which modifies the
original written agreement must also sat-
isfy the requirements of the statute of
frauds to be enforceable.'l1

The obvious lesson of this case is that
real estate brokers or agents must get their
commission agreements and any changes

to them in writing be enforceable. In addi-
tion, when representing an owner contract-
ing to pay a commission, it is prudent to
provide in the agreement that a commis-
sion is payable only if and when the clos-
ing is actually consummated and not be-
fore. This wil require modification of the

standard printed form of listing agreement
commonly used in Utah. An agreement to
pay a commission on the presentation of a
pary who is ready, able and wiling to
complete the transaction, as in this case,
gives rise to uncertainties and disputes

when the closing does not occur. More-
over, most owners do not intend to pay a
commission unless the sale concerned is
actually consummated, despite language to
the contrar in the standard form listing
agreement.
3. Avoiding Ambiguity in Commission

Contracts
In Sprouse v. Jager,l2 the seller con-

veyed a motel to the buyer pursuant to an
Earnest Money Sales Agreement, under
which the buyer made the down payment
by trading other real property to the seller,
and agreed to pay the balance over time.
The agreement also provided for a
$25,000 commission to be paid to the bro-
ker. At the closing, the purchase money
debt was evidenced by a Uniform Real Es-
tate Contract between the seller and buyer.

Because no cash down payrnent ex-
isted that could be used to pay the broker's
commission at the closing, the seller exe-
cuted an instrument in favor of the broker
styled "Note/Agreement/Assignment"
which provided that the $25,000 commis-
sion was to accrue interest and be paid
over a four-year period. This instrument

granted a $25,000 interest in the motel to
the broker to secure the payment of the
commission and provided that the seller
was not personally liable for the commis-
sion:

The parties hereto understand and
agree that this instrurnent does not
obligate the undersigned to person-
ally pay the amounts set forth here-
in. The obligation for payment

hereunder arises only out of the

payments received by (the escrow
company) under the Unif(or)m
Real Estate Contract referred to
above. 

13

The seller was the only signatory of
this instrument.

Payments were made by the buyer to
the escrow company for about one year,
and a portion of each of those payments

was applied to payment of the broker's
commission. At the time the buyer stopped
making the payments, the commission was
reduced to about $19,000.14 The seller
brought a foreclosure action under the
Uniform Real Estate Contract which re-
sulted in the seller, buyer, and broker all
making claims, counterclaims, or cross-
claims against one another. Eventually, the
seller foreclosed and made a "credit bid"
at the sheriffs sale. However, the tral
court found the seller personally liable for
the balance owing on the commission (ap-
proximately $24,000), plus interest and at-
torney's fees, despite the nomecourse lan-
guage contained in the Note/Agree-
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ment/ Assignment.
The primary question the appellate

court considered was whether the parties
intended that the seller pay the commis-
sion if the buyer defaulted. The appellate
court affirmed the trial court's finding that,
although the note and assignment portions
of the Note/Agreement/Assignment were

binding on the seller, the nonrecourse por-
tion was not binding on the broker because
the broker did not sign and never mani-

fested an intent to enter into the terms of
the N ote/ Agreement/Assignment. (This
ruling by the trial court was based on the
trial court's review of extrinsic evidence
regarding the intent of the parties.)

The appellate court surprisingly ruled
that one can accept the execution and de-
livery of an instrument, yet not be bound
by some of its terms. The dissent argued
that in accepting the assignment of the

benefits under this instrument, the broker
acceded to all of its terms as a matter of
law, even though he did not sign it: "(The
broker) cannot enforce the parts he likes
and claim he is not bound by the rest. If
happy with its terms, his remedy was to
refuse the assignment until the document
was revised to correspond with his under-
standing of the parties' agreement concern-
ing commission."ls

The dissent concluded that the nonre-
course provision was enforceable against
the broker, and insulated the seller from
personal liability for the unpaid commis-
sion reflected in the note portion of the

instrument, and restricted the source of
payment on the note to amounts paid by
the purchaser under the Uniform Real Es-
tate Contract. However, because the seller
received an aggregate amount in excess of
the commission owned during the year in
which payments were made by the buyer,
and because the seller's liability for the
commission was co-extensive with pay-
ments received under the Uniform Real

Estate Contract, the dissent reasoned that
the seller became liable to pay the broker's
commission out of payments already re-
ceived.

One clear lesson from Sprouse is that
an instrument to be executed by your cli-
ent in favor of another party, such as a

promissory note, should also be executed
by the other party if the instrument con-

tains limitations on the obligations of your
client under the instrument.
4. Foreclosure of Trust Deeds and the
Three-Month Time Limit for Deficiency
Judgments

In Phillps v. Utah State Credit
Union,16 a loan from a creditor to a bor-

rower was secured by a note and trust

deed on real property owned by the bor-
rower and also by an assignment to the

creditor of a note and mortgage on differ-
ent property originally executed in favor
of the borrower. After the borrower de-

faulted, the creditor foreclosed on the note
and trust deed executed by the borrower in
favor of the creditor. Following the fore-
closure, the creditor failed to bring a defi-

ciency action within the three-month pe-

riod mandated by section 57-1-32 of the
Utah Code,l7 but continued to hold the as-
signment of the note and mortgage made
by the borrower to the creditor. The bor-
rower brought an action to compel the

creditor to reassign the note and mortgage
to the borrower, arguing that the creditor
had forfeited the right to this additional

security by failing to bring a deficiency

action within the statutory three-month pe-
riod.ls

On appeal, the Utah Supreme
Court ruled against the
debtor, holding that the

one-action rule does not deny
a junior lienholder the right
to recover after the security
has been purchased by the
senior lienholder through
nonjudicial foreclosure.

The Utah Supreme Court ruled on ap-
peal that the creditor's retention and use of
this additional security was not an "action"
against the borrower governed by section
51-1-32.19 The creditor did not seek a defi-

ciency judgment by a legal action against
the borrower, but merely sought to retain
the creditor's additional security. The court
reasoned that to require the creditor to re-
assign the note and mortgage deprived the
creditor of the ability to make use of the
additional security it had bargained for
and received in granting the borrower the
initial loan. 20

We therefore hold that where a
creditor takes more than one item
of security upon an obligation se-
cured by a trust deed, the creditor is
not precluded from making use of
that additional security merely be-
cause the creditor has not sought a
deficiency judgment within three
months of a nonjudicial sale of one
of the items covered by the trust
deed property, nor is the creditor

required to seek a deficiency judg-

ment under section 57-1-32 in or-
der to maintain its right to the addi-
tional security, so long as the secu-
rity is applied toward the debt owed
on the originalloan.21
The. court did not address the policy

considerations behind the three-month

statutory limitation on deficiency actions
and their impact II this case. Under

Philips, after foreclosure a creditor might

hold onto additional collateral forever
without execution on, or foreclosure of,
the additional collateraL. This appears to
be potentially inconsistent with the under-
lying policy of the three-month limitation.
Generally, in a deficiency action following
a nonjudicial foreclosure, the
beneficiary/creditor is limited to the differ-
ence between the amount owed and the
fair market value of the property at the
time of trustee's sale.22 The court failed to
discuss whether a creditor, in looking to
additional collateral for satisfaction of the
debt balance following foreclosure, is con-
strained by this fair market value limita-
tion. It may be very difficult to establish
the fair market value of the property fore-
closed if the creditor waits, for example,
two or three years before executing on the
additional collateraL.

However, even after Philips, a credi-
tor may be better off foreclosing all collat-
eral (e.g., multiple trust deeds or mixed
real and personal collateral) simulta-
neously than doing so at different times.
Otherwise, the creditor may wind up liti-
gating the questions left unanswered by
this case.
5. Foreclosure of Trust Deeds and Sec-
ond Lienholders

In City Consumer Services v. Peters,'3
a debtor owned property subject to a first
and a second trust deed. Both trust deeds
went into default, and the first trust deed
was foreclosed nonjudicially. The holder
of the first trust deed purchased the prop-
erty at the trustee's sale, but the holder of
the second did not bid. Subsequently, the

second lienholder brought an action for
the amounts secured by the second trust
deed.

The debtor argued that the second lien-
holder was barred by the one-action rule24

from suing under its note because the sec-
ond lienholder failed to exhaust the secu-
rity by bidding at the trustee's sale. The

debtor contended that the second lien-
holder had the duty to either purchase the
property at the sale despite its appraised

value (which was in excess of the balance
owing to the first lienholder) or forfeit the
right to sue on its note.
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On appeal, the Utah Supreme Court
ruled against the debtor, holding that the
one-action rule does not deny a junior
lienholder the right to recover after the se-
curity has been purchased by the senior
lienholder through nonjudicial foreclosure.

The purpose of the one-action rule is
to regulate the procedure of recovery of a
secured creditor, not to deny the creditor's
contract right to recover on its loan.

Therefore, when a junior (lienor) becomes
unsecured due to foreclosure by the senior
lienor, the junior is not bared by the one-
action rule frorn proceeding against the

debtor on the note, since the creditor's sta-
tus as to security is determined at the time
the suit is brought. 25

The second argument made by the
debtor was that, even if the second lien-
holder was permitted to sue on its note,
Utah's trust deed deficiency statute limits
the second lienholder's recovery to a defi-
ciency in excess of the fair market value
of the property at the time of the trustee's
sale. Section 57-1-32 of the Utah Code
provides that in an action to recover a bal-
ance secured by a trust deed "the court
shall find the fair market value (of the
property) at the date sold. The court may

not render judgment for more than the
amount by which the amount of the in-
debtedness with interest, costs, and ex-
penses of sale . . . exceeds the fair market
value of the property as of the date of

sale. 
"26

Because the second lienholder did not
foreclose and was unsecured following the
foreclosure of the property by the first
lienholder, the court held that the second
lienholder did not pursue a "deficiency

judgment. "27 Instead, the second lienholder
simply brought an action on the note as an
unsecured general creditor, and the statute
governing deficiency actions did not ap-
ply. Thus, following foreclosure by the

first lienholder, an unsecured second lien-
holder may bring an action on the note as
a general creditor without regard to the

fair market value limitation or three-month
time limit provided in the deficiency ac-

tion statute.2'

6. Purchases at Tax Sales
In Buchanan v. Hansen,i9 the Utah Su-

preme Court determined that a second

lienholder did not displace the first lien-
holder by redeeming property at a tax sale.
In 1986, the second position lienholder ju-
dicially foreclosed his trust deed and pur-

chased the property concerned at a sher-
iffs sale, subject to the first trust deed.

Later in May 1987, the second lienholder
purchased the property from the taxing au-
thority at a tax sale which was being held
to pay delinquent 1982 taxes. The second
lienholder paid the 1982 taxes as well as
the delinquent taxes for the intervening

years, plus penalties and interest. He then
brought an action to quiet title to the prop-
erty, arguing that as a "purchaser" at the

tax sale, he cleared out all other interests,
including the first lien.

The issue before the court was whether
a person who holds a lien on property
when the property taxes become delin-
quent may later purchase the property at a
tax sale and thereby extinguish other liens
against the property. The court reasoned
that, because the second lienholder had the
duty to pay the taxes (as between the sec-
ond lienholder and the taxing authority),
the second lienholder could not strengthen
his title to the property by payment of
taxes at the tax sale. Therefore, the second
lienholder's purchase of the property at the
tax sale was merely a redemption and the
property remained subject to the first
lien.30

"Key Issues in Environmental Litigation in Utah"
Salt Lake City -- January 24

Marriott Salt Lake - 75 South West Temple
9:00 a.m. - 4:30 p.m.

-=.To register, send in the form below or call Lynnda or Shannon at (715) 835-7909.
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~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -,
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I January 24 - Salt Lake City M01J 101 1 I
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I or rnore frorn the sarne firm Eau Claire, WI 54702 IIName Title Phone Fir Narne IIAddress City State Zip I
I Check or charge card authorizatin must be includd with registratin. I
: -: Check enclosed payable to National Business Institute, Inc. _ MasterCard VIA No. :Signature Card Expires

December 1991 9



VanCotl
THE LAW FIRM OF

VAN COTT, BAGLEY, CORNWALL & MCCARTHY
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THE OPENING OF A THE OPENING OF A THE ADDITION OF

NEW OFFICE IN NEW OFFICE IN ASSOCIATES IN

RENO, NEVADA PARK CITY SALT LAKE OTY
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DAVID E. ALLEN

CORPORATE LAW

JEPPSON & LEE THE REAL ESTATE

A NEVADA PROFESSIONAL DEVELOPMENT AND BRAD R. CAHOON
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THOMAS W. CLAWSON

AND WE WELCOME AND TO THE NATURAL RESOURCES AND
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CREDITORS' RIGHTS
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TEL (80 I) 649-3889 DAVID E. SLOAN

TAX, ESTATE AND BENEFIT

JEPPSON & LEE FAX (80 I) 649-3889 PLANNING

100 WEST LIBERTY
JON EVAN WADDOUPS

SUITE 990 LITIGATION

RENO, NEVADA
AND

TEL (702) 333-6800 ELIZABETH D. WINTER

FAX (702) 333-6809 LITIGATION

VAN COTT, BAGLEY, CORNWALL & MCCARTHY
SALT LAKE CITY. OGDEN . PARK CITY. PROVO . RENO
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~7. Mechanic's Liens
In Butterfield Lumber v. Peterson

Mortgage Corp.,31 a lumber company ac-
quired a mechanic's lien on certain real
property in Salt Lake County. A mortgage
company later recorded a trst deed on the
same property. Subsequently, the lumber
company brought a timely action to fore-
close its mechanic's lien. While the lien
foreclosure was pending, the mortgage

company foreclosed its trst deed and the
property was ultimately sold to a third
party who did not have notice of the me-
chanic's lien and therefore took the prop-
erty free and clear of the mechanic's lien.

The lumber company argued that its
lien attached to the proceeds of the proper-
ty's sale to the third pary. The court
agreed, reasoning that because the lumber
company properly named and served the
mortgage company as a pary to the lien
foreclosure, it met the statutory require-

ments for preserving its lien against the
mortgage company's interest in the proper-
ty, whether such interest continued in the
realty or became personalty (proceeds) on
a sale of the realty. The court reasoned

that to rule otherwise would create an un-
fair result.

'157 Utah Adv..Rep. 41 (Utah Mar. 29,1991).
2Id. at 41.

'¡d. at 44 (citing Perkins v. Spencer. 243 P.2d 446 (Utah 1952)).
. ¡d. at 45 (quoting Jensen v. Nielsen, 485 P.2d 673. 674 (Utah 1971)).

'¡d. ai45 (quoting Perkins v. Spencer. 243 P.2d 446, 449 (Uta 1952)).

61d.

't58 Uta Adv. Rep. 70 (Uta Ct. App. Apr. 17, 1991).
. ¡d. at 70.
. ¡d. at 70-71 (quoting Utah Code Ann. section 25-5-4 (1989)). The
relevant portions of section 25-5-4 underwent minor stylistic changes
in 1989. See Utah Code Ann. section 25-5-4 (Supp. 1991).
10 ¡d. at 71 (quoting Machan Hampshire Properties v. Western Real

Estate & Developmeut Co., 779 P.2d 230, 234 (Uta Ct. App. 1989)).
" ¡d. at 71 (quoting Golden Key Realty, Inc. v. Mautas. 699 P.2d 730,
732 (Utah 1985)).

"806P.2d2t9(UtahApp.1991).
13 ¡d. at 28.

14 ¡d.

15 ¡d. at 32 (Orme, 1., concurrng in part and dissenting in par).

"159 Uta Adv. Rep. 18 (Utah Apr. 23, 1991).
11 The Utah mist deed deficiency statute provides in part: "At any time

within three months after any sale of propert under a trust deed, . . . an
action may be commenced to recover the balance due upon the
obligation for which the trust deed was given as security. _ . . II Utah
Code Auu. sectiou 57-1-32 (1990).
"See Phillps. 159 Uta Adv. Rep. at 19.
19ld. at 20.

2Old.

2lld.
22 See section 57-1-32.

"t60 Utah Adv. Rep 16 (May 8, 1991).
~ See Utah Code Ann. section 78-37-1 (1987) ("There cau be oue
action for the recovery of any debt or the enforcement of any right
secured solely by mortgage upon real estate. . . . "), quoted in Peters,

160 Utah Adv. Rep. at 16.
25 Peters, 160 Utah Adv. Rep. at 16.

26 Utah Code Ann. section 57-1-32 (1990), quoted in Peters, 160 Utah

Adv. Rep. at 19.
21 Peters, 160 Utah Adv. Rep. at 19.

28 See section 57-1-32.

"t65 Utah Adv. Rep 3 (Utah, July 26,1991).
:i ld. at 4-5.
" t65 Uta Adv. Rep 33 (Utah Ct. App. July 23,1991).
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JUDICIAL PROFILES

Profile of Judge Pat B. Brian

Judge Brian has always wanted to be alawyer. Those aspirations date back to
early childhood. That level and intensity
of interest, at such a young age, may not
be unusual for many people who grew up
watching Perry Mason or who had lawyers
in their family as role models. However,
Judge Brian grew up in rural Wayne
County, Utah, where he had no access to
television until after he graduated from
high schooL. Also, he has no family mem-
bers, "dating back to Adam," who are at-
torneys. Before being appointed to the
Bench, Brian accumulated an enormous

amount of trial experience. He prosecuted
260 jury trials and 25 first degree murder
cases while serving as a State and Federal
Prosecutor. After viewing the profession

from the practitioner's point of view for
approximately 20 years, Brian was not

only well prepared, but delighted to re-
ceive an appointment to the bench.

Judge Brian states that one of the unat-
tractive aspects of his job is the realization
that too many people are "lawsuit happy."
Too often, frivolous, petty, unfounded

lawsuits are filed which are totally merit-
less. Considerable expense must then be
incurred by the litigants and the Courts in
resolving these cases.

Judge Brian believes that one of the
strengths of the judicial system is the cali-
ber and quality of Utah's judiciary. In his
opinion, Utah's current bench is as strong
as any judiciary in the United States.

The implementation of the "individu-
al" calendar in the Third District Court has
significantly increased the effectiveness of
the bench. The individual calendar pro-
vides "continuity" by insuring that the
same judge handles a particular case from
beginning to end, including all pretrial
motions and hearings. This system also
helps to expedite cases and requires "ac-
countability" by the judges.

Judge Brian believes that a judge's
ability to function properly is directly re-
lated to the caliber and integrity of the at-
torneys who practice in his court. He notes
that while a rude or inept attorney cannot

completely frustrate the judiciary he or she
can make life very miserable for a judge.

By Terry Welch

Judge Pat B. Brian
Third District Court Judge

State of Utah

Appointed;
Law Degree;
Bachelor's Degree;
Practice:

1987 by Governor Bangerter
Vanderbilt University (1965)
Brigham Young University (1962)
Deputy District Attorney (Orange
County, California)

-Prosecuted 260 Jury Trials
-Prosecuted 25 First Degree Murder
Cases
Assistant U.S. Attorney (Anchorage,
Alaska)
Private Practice (Criminal Defense &
General Practice)

California Trial Lawyers Association;
National District Attorneys
Association; American Trial Lawyers
Association; American Judges
Association; BYU Law
School-(Adjunct Professor);
Pepperdine Law School-(Adjunct
Professor).

pursued and enforced in appropriate cases.
In some instances, on the Court's own mo-
tion. Second, alternative resolutions should
be pursued more aggressively. Brian often
encourages parties to opt for arbitration
proceedings as an alternative to litigation,
particularly in domestic relations and fam-
ily law matters. Alternative approaches to
litigation often produce better results at a
much less emotional and financial cost to
the parties.

Finally, Judge Brian is a strong advo-
cate of children's rights. He stresses that he
routinely incarcerates parents who refuse
to pay child support. The same is true of a
custodial parent who interferes with the
visitation rights of the non-custodial par-
ent.

One cannot help but notice when walk-
ing into Judge Brian's courtroom, the

pleasant colors, paintings, and subtle

courtroom decor. Judge Brian believes that
the courtroom is intimidating at best. He
attempts to make lawyers and litigants feel
relaxed and at ease in his courtroom.

Judge Brian lists two rules that are es-
sential for attorneys practicing in his court-
room. First, superb preparation, and sec-
ond, professional courtesy. Although Brian
occasionally needs to reprimand an attor-
ney, he rarely does so in open court or in
the clients' presence. He treats everyone in
his courtroom with respect and accepts no
less from the attorneys.

Judge Brian advises new and seasoned
attorneys to maintain personal and profes-
sional integrity and apply the "Golden
Rule." As he explains, "what goes around,
comes around," especially in the state of
Utah. Brian further states that contrary to
popular belief, the legal profession is a
very honorable, noble profession. The

bench and bar should act accordingly.
Judge Brian is married and the father

of six children. He enjoys jogging and all
spectator sports. He also enjoys spending
"precious" free time at his ranch in Wayne
County. He is an intense BYU football
fan!
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Law Activities:

On the other hand, a well-prepared, princi-
pled attorney not only makes the judge's
job easier, but helps to ensure the most

fair, expedient outcome of his or her cli-
ents' case.

Judge Brian notes three possible im-
provements in the Court which could be

more effectively utilized. First, he strongly
believes that Rule 11 sanctions should be



Profile of Judge Joseph E. Jackson

BACKGROUND
Judge Jackson grew up in Filmore,

Utah. He went to the University of Utah to
play football, but played only until his
sophomore year when an injury ended his
football career. Judge Jackson was a mem-
ber of the University of Utah Track team
for three years. Jackson received a degree
in banking and finance and accepted a

bankng position in Uruguay for which he
was to take a crash language and customs
course at Rutgers University. Expecting

their first child, Jackson and his wife de-
cided to wait until the baby was born be-
fore entering the program. In the interim,
Jackson took the first prelaw exam offered
by the University of Utah, and decided to
go to law school when he "didn't do too
poorly on the exam-" a familar decision-
making strategy by LSAT examinees to-
day.

After law school Jackson worked as a
Congressional assistant for two years in

Salt Lake City, and stared a private law
practice. In 1963 Jackson returned to
Southern Utah, working in private practice
as well as city attorney for Milford and Ce-
dar City.

LIFE IN
JUDGE JACKSON'S COURT

As a juvenile judge, Jackson's court has
exclusive jurisdiction over delinquent

offenses-acts that would be crimes com-
mitted by adults. According to Judge Jack-
son, about two-thirds of the cases he sees

are misdemeanor and felony offenses. The
other third of the cases, the most difficult,
he says, involve children who have been
abused, neglected, or abandoned by their
parents. The fundamental principle in the
juvenile system is to determine what is in
"the best interests of the child," in each
case. Although it is heartbreakng to see
what happens to the children of these dys-
functional families, Jackson acknowledges
how vital parental rights are. He says that
although it may be tempting to place all
children from these difficult familes in
foster care, that attitude ignores both the
fundamental notion of parental rights and
the interest of the child in remaining with
the child's own family. Jackson's sense of

By Elizabeth Dolan Winter

JUDGE JOSEPH E. JACKSON
Fifth District Juvenile Court

Appointed: 1977 by Governor Scott M. Matheson

Serves Washington, Iron and Beaver
Counties

Law Degree: University of Utah, 1961
Legal Practice: Private Practice with Cline, Jackson,

Mayor & Benson; City Attorney for
Milford and Cedar City

Law-Related
Activities: Court Bail Comrnittee; Chai, Ethics

Advisory Committee; Juvenile Judge of
the Year, 1987; Member Judicial CounciL.

the law is that even seriously offending

parents should be assisted with rehabilta-
tion so they wil be capable of carng for
their children.

Judge Jackson sees more and more ju-
veniles as victims of sexual abuse and as
perpetrators of sexual offenses. Before

mandatory reporting statutes and the in-
creased awareness of sexual abuse, the ju-
venile authorities and police officers re-
peatedly found and brought runaway chil-
dren home, without discovering the rea-
sons the kids ran away. In addition, juve-
nile sex. offenders were rarely prosecuted.
Today, the 10 beds in the detention center
in Cedar City could be filed exclusively

with juvenile sex offenders, although they

try to limit the number to six or seven to
leave room for other juveniles committing
violent crimes. Jackson says the children

he faces are not parcipating in acts that
one could expect from normal childhood

curiosity, they are "12 and 13 year olds
forcing 3 and 4 year olds to participate in
bizarre, unnatural acts." Jackson says we
could decrease the numbers of adult repeat
sex offenders if we had the resources to
identify and treat sexually aberrant behav-
ior in children.
VIEWS ON LEGAL SYSTEM

Judge Jackson has been on the juvenile
cour bench for 15 years. He says that
what he likes best is the fact that the ma-
jority of children who enter the system
lear from their experience with the court

and do not come back. The system is suc-
cessful with these kids, Jackson says, be-
cause the youth acknowledges his mistake
and with the help of his family, lears how
to behave more appropriately. Jackson
takes great satisfaction from being able to
take advantage of the chance to guide (or
sometimes force) families to utilze com-
munity resources that until court involve-
ment the parents resisted. Needs for spe-
cial education, vocational counseling, test-
ing services, or family counseling, for ex-
ample, often are resisted until the child is
involved in some violation that forces the .
family into the system. Finally, Jackson

enjoys seeing tough kids change as a result
of the intense psychological evaluation

and treatment involved in long-term care.
The downside to his job, says Jackson,

is the reality of dealing with the emotional
distress involved with the ugly cases of
mistreated children, and facing the sorrow
and concern of the parents and victims.
Jackson is also frustrated with the lack of
resources to deal with the following three

issues in juvenile rehabilitation:
1. Young Offenders Jackson reports

that there is a growing number of 8, 9, 10
and 11 year olds engaging in vandalism,

arson, theft and sex offenses. Jackson says
some of these children forge checks they
.steal from their neighbors, parents and
grandparents or break into schools and de-
stroy computer equipment worth thou-
sands of dollars. The offenses are serious,

r
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yet in our present system, there are no re-
sources for children this young. Although
they can be placed in a residential deten-
tion center, co-mingling an 8-year-old

vandal with a 15-year-old rapist is
counterproductive-the 8-year-old is just
more sophisticated by the time he or she is
old enough to get real help.

2. Perpetrators and Victims of Sex

Offenses Before the laws requiring indi-
viduals to report sexual abuse and prose-
cutors to act upon those reports, Jackson

says a great deal of sex offenses were

never prosecuted. In rural areas, prosecu-
tors were often well acquainted with any-
one accused of abuse. Files of serious of-
fenders were maintained but never prose-
cuted except in the most brutal cases.
Changes in the laws in Utah requiring re-
porting and prosecuting these offenses,
says Jackson, created a new attitude about
sex crimes. Although jail time for adult
sex offenders is criticized by some as
counterproductive because it breaks up the
family unit and forces taxpayers to absorb
the economic problems often arising from
the loss of the family's breadwinner, Jack-
son thinks counseling and punishment re-
sulting in separating the offender from the

family unit are both integral parts of reha-
biltation. Jackson says we need more re-
sources, however, for integrating the vic-
tim and the abuser back into society.

3. Serious Drug Offenders Of the
children appearing before Judge Jackson,

only a few are so seriously involved with
drugs that they need to be placed in a resi-
dential center for detoxification and reha-
biltation. For those few, however, place-
ment in an extended residential center
with regular follow up care is essential for
them to avoid furter involvement with

the courts as adults. The State of Utah
does not have any adequate programs for
these serious offenders. Private treatment

centers seern to have a fair success rate,
says Jackson, yet the $400 to $700 they
charge per day makes them unavailable
for most of the offenders he sees.
STRATEGY FOR SUCCESS

BEFORE JUDGE JACKSON
Jackson says that even the best fami-

lies can benefit from outside resources, yet
most familes stil resist the court's request
for counseling or other community refer-
raL. The court often gives families the
stimulus they need to get involved and

help their children.

Jackson encourages attorneys to keep
in mind the goals of the juvenile system
when representing juvenile clients. Attor-
neys should try to temper the traditional
goal of vigorously representing the client
to get an acquittal on any grounds. Often
kids appearng in the juvenile court system
need the referrals and follow-up programs
so they can avoid trouble with the law
again. Receiving an acquittal on a techni-
cal ground may be within the bounds of
zealous advocacy, but ignores the goal of
the juvenile system, to address the "best

interests of the child."

OUTSIDE INTERESTS
Judge Jackson enjoys spending time

with his family, he has six children and

eight grandchildren. He also likes to hunt
and fish, when he has the chance, on

mountain property he is developing in
southern Utah. Jackson spends a fair
amount of time doing yard work and gar-
dening, although he doesn't enjoy it-and

reads for relaxation, mostly "relaxing" in-
trigue spy novels and mysteries.

The Law Firm of

KRUSE, LANDA & MAYCOCK

is Pleased to Announce that

HARRIET E. STYLER
has Become a Director and Shareholder

of the Firm

Hariet E. Styler is a member of the Panel of Trustees
of the United States Bankrptcy Court for the District

of Utah.
Ms. Styler will concentrate her practice on

banuptcy, reorganization, and insolvency, including
related litigation, debtors' rights, and creditors'

remedies.

Krse, Landa & Maycock

A Professional Corporation
Eighth Floor, Valley Tower

50 West Broadway
Salt Lake City, Utah 84101

Telephone (801) 531-7090
Telecopy (801) 359-3954
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Do the Judge and Jury Really Understand?

Make a point they wil remember with:

Professionally Prepared Courtroom
Exhibits and Displays.

Create more understanding by utilizing:

. Enlarged documents - up to 40" x 84"

. Multi-layered exhibits for presenting consecutive points
in an argument

. Precisely executed graphs, charts and statistical exhibits
- also available with color for added emphasis

. Mounted photographs with interchangeable velcro attachments

. Custom designed exhibits of all kinds - consultation available

. Giant photographic enlargements . VHS video editing
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The Model Utah Jury Instruction Project

In 1957, Justice J. Allan Crockett andhis Committee completed publication
of Jury Instructions for Utah ("JIFU").

The Committee of eight lawyers and
judges was appointed in January 1951, in
an effort to publish "a set of patterns for

jury instructions which may be looked
upon with some degree of assurance as to
their accuracy under the laws of Utah."

In his preface to "JIFU," Justice

Crockett expressed the hope that refine-
ment of "JIFU" would continue through
criticisms and suggestions by judges and
lawyers, and that "further and broader

coverage. . . not treated herein wil fol-
low." Unfortunately for all of us in the

field of civil litigation, this process of "re-
finement" was ultimately left to each law-
yer and judge to craft "new" instructions
for each triaL. As the law developed in the
ever-changing nature of our system, "JI-
FU" became a "collectors" item for law
office decor.

However, the same purposes set forth
by Justice Crockett in 1957 form the prin-
ciples upon which the Litigation Section
determined to rewrite JIFU. Those are:

The saving of time and energy of
the Bench and Bar by providing a
basis upon which to prepare simple
and meaningful instructions, which
are accurate as to the law and un-
derstandable to juries and thus be a
contribution to our common objec-
tive: the prompt and efficient ad-
ministration of justice.
A Committee was formed in 1989 by

the Litigation Section, to begin the process
of writing current civil jury instructions.
The guidelines of our Committee are not
unique. They are essentially the same as
those set forth in California's Book of Ap-

By John L. Young, Chairman

JOHN L. YOUNG is a litigation attorney with
the law firm of Richards, Brandt, Miler &
Nelson. He received his J.D. Degree from the
University of Utah Law School in 1973. He
was Chairman of the Litigation Section of the
Utah State Bar 1989-90, and presently chairs
the Model Utah Jury Instruction Project

proved Jury Instructions ("BAJI").
i. An instruction should be an accurate

statement of the law;
2. An instruction should be as brief

and concise as practicable;
3. An instruction should be under-

standable by the average juror; and
4. An instruction should be neutral,

unslanted and free of argument.
Additionally, we have sought to make

the instructions gender neutral, where pos-
sible. However, reviewing the proposed
instructions, you wil find continued use of
the word "foreman" in the verdict forms;
the reason is the continued use of this ter-

minology in Rule 47(q) of the Utah Rules
of Civil Procedure.

The substantive areas of the law in-
cluded in the jury instruction drafting pro-
cess are as follows:

i. Preliminary Instructions Before

Trial
2. General Instructions Regarding Du-

ties of Court, Jurors and Lawyers; Consid-
eration of Evidence, and Burden of Proof

3. Negligence/Causation
4. Tort Law/Special Doctrine
5. Motor Vehicles
6. Medical Negligence
7. Other Professional Negligence
8. Railroad Crossings
9. Common (:arrers
i O. Intentional Torts
Ii. Owners, Occupiers, Lessors of

Land
12. Products Liabilty
13. Federal Employer's Liability Act
14. Public Entities/public Employees
15. Eminent Domain/Condemnation
16. Fraud and Deceit
17. Employer/Employee Rights
18. Business Tortsllnterference With

Contract
19. Officers, Directors, Partners, Insid-

ers Liability
20. Insurance Company's Obligations
21. Emotional Distress
22. Wil Contest
23. Implied Indemnity
24. Vicarious Responsibility
25. Contracts/Sales/Secured Transac-

tions
26. Damages
27. Verdict Forms
Subcommittees were formed and as-

signed to each of the above substantive ar-
eas. Drafting began in November 1989.
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The first draft was completed by February
I, 1990. Thereafter, review and revision

by the Subcommittees continued through

the fourth draft, which was published for
comment on April 15, 1991.

The published draft, which we titled
Model Utah Jury Instructions ("MUJI"),
contains citations for most instructions, in-
cluding Utah statutes, Utah cases, cases
from other states, other instructions
("BAJI," "JIFU," etc.), and West's Key
Number Digest References. Comments or
use notes are included where the Drafting
Committee deemed appropriate. In cases
where the Subcommittee was unable to
agree on a particular instruction, alterna-
tive instructions were occasionally submit-
ted. The editing or review of the last draft
of the instructions was completed by the
Executive Committee of the Litigation
Section for the April 15, 1991, published

draft.
From the beginning of the project, we

have had valuable encouragement and as-
sistance of the Judiciary of the state of
Utah. Meetings with the Board of District
Court Judges, and all District Court Judges
at the 1990 and 1991 Annual Judicial Con-
ferences provided significant input for the
editing of the instructions, the manner of
publication and their use.

The published draft of "MUJI" was
presented to the District Court Judges at
their Spring Meeting on April 17, 1991,

for the purpose .of review and comment.
The deci~ioÌi ~as U1àdè' àt that' time that
the District Courts would begin use of
"MUJI" during the comment period as a
means of subjecting the draft to critical re-
view by the judges and the lawyers in-
volved in pending cases.

The Administrative Office of the
Courts has placed the draft "MUJI" in-
structions into the Court's statewide word
processing system so that it can be conve-
niently accessed by all Courts in the state.
Additionally, many of the Judges have re-
quested and been provided word process-
ing disks for their personal review and cri-
tique of the proposed instructions. Copies
of the April 15, 1991, draft instructions are
available to members of the Bar through
the office of the Utah State Bar for a cost
of $75. This cost is just for copying and
mailing of the large volume of instruc-
tions.

The comment period was scheduled to
end September 30, 1991, but has now been
extended to March 31, 1992. Critical re-
view and substantive comment from mem-
bers of the Bar and Judiciary is extremely
important in the development of the final
instructions. Written comments, when re-

ceived, are submitted to the appropriate

Subcommittee for review and consider-
ation. Revisions of the draft by the Sub-
committee are then submitted to the Exec-
utive Committee for further review. At the
conclusion of the comment and review pe-
riod, professional editing wil be complet-
ed. It is our goal to publish Model Utah
Jury Instructions in 1992.

With the encouragement of the Jus-
tices of the Supreme Court, a standing

Committee within the Litigation Section
has been established for the purpose of
continual review and publication of annual
updates to Model Utah Jury Instructions.
This Committee wil consist of members
of the District and Circuit Courts, and

members of the Bar.
The "MUJI" Committee has devoted

literally thousands of volunteer hours to
this project. Their efforts to improve the
quality and efficiency of litigation in the
state of Utah will be evident to all of us as
we begin to use their work.

COMMITTEE MEMBERS
Ross C. Anderson
Brad R. Baldwin
Wiliam A. Barrett
Cullen W. Battle Jr.
John A. Beckstead
Charles M. Bennett
James R. Black
William Bohling
Francis J. Carney
Joy Lclegg
Ralph L. Dewsnup
Curtis J. Drake
Warren M. Driggs
Randy L. Dryer
David M. Eckersley
MarkH. Egan
Dennis C. Farley
Paul S. Felt
Larry A. Gantenbein
Bruce R. Garner
Robert G. Gilchrist
Steve H. Gunn
Edward B. Havas
Robert H. Henderson
James R. Holbrook
D. Miles Holman
Timothy C. Houpt
L. Rich Humpherys
Nathan R. Hyde
Craig Jacobsen
Gary L. Johnson
Russell C. Kearl
Colin P. King
D. David Lambert
Allan L. Larson
Craig R. Mariger
Debra J. Moore

Andrew M. Morse
Aaron A. Nelson
Christian Nelson
Patrick J. O'Hara
R. Wilis Orton
Jeffrey R. Oritt
Brett F. Paulsen
Bruce M. Plenk
E. Scott Savage
Jeffrey Silvestrini
David W. Slagle
John A. Snow
Erik Strindberg
Chris P. Wangsgard
David A. Westerby
Clarence F. Wiliams
Ellott J. Wiliams
Kim R. Wilson
David R. Wright
Robert G. Wright
John L. Young
Michael P. Zaccheo

MeLÉ ReihÍÍider
31 Days Remain

On December I, 1991, there wil re-
main 31 days to meet your Mandatory

Continuing Legal Education requirements

for the first reporting period. In general

the MCLE requirements are as follows: 24
hours of CLE credit per two-year period
plus three hours in ETHICS, for a 27-hour
total. Be advised that attorneys are re-
quired to maintain their own records as to
the number of hours accumulated. The

first reporting period ends December
31,1991 at which time each attorney must
file a Certificate of Compliance with the
Utah State Board of CLE. Your Certificate
of Compliance should list programs you
have attended to meet the requirements,

unless you are exempt from MCLE re-
quirements. On page 24 is a Certificate of
Compliance form for your use. If you have
questions concerning the MCLE require-
ments please contact Sydnie Kuhre, Man-
datory CLE Administrator at (801) 531-
9077.

December 1991 15



¥

The Legal Profession: Changes, Problems
and Future Direction

A diverse group of Utah judges andlawyers is meeting biweekly to
focus on "The Legal 'Profession': Chang-
es, Problems and Future Directions." The
study group is sponsored by the University
of Utah College of Law and is led by Ed-
ward D. Spurgeon, Wm. H. Leary, Profes-
sor of Law and Policy, and Karen Mc-
Creary, of the Attorney General's Office.

Topics which wil be studied by the Legal
Profession Study Group between October
1991 and April 1992 include: The Volun-
tary or Mandatory Bar; Access to the

Courts and Legal Services, Mandatory Pro
Bono, Trends in the Practice of Law, An-
cilary Business Activities, Lawyer Ethics
and Judicial Conduct, Feminist Theory

and Women in Law, Gender Bias, Minori-
ties in the Law, Legal Education and Law
School/Bar Cooperation, and Post-Law

School Apprenticeship and CLE Pro-
grams. Future editions of the Utah Bar
Journal wil report the Study Group's dis-

cussion of these topics.
The Legal Profession Study Group has

focused first on the growing challenges to
the integrated, or mandatory, bar; i.e. chal-
lenges based primarily on first amendment
freedom of speech and association con-
cerns and asserted against the requirement
of mandatory membership in a state bar
organization. Utah's own mandatory bar
has been the focus of recent study by a
special task force established by the Utah
Supreme Court. The Special Task Force
on the Management and Regulation of the
Practice of Law issued its preliminary re-
port in July at the State Bar meeting. See
Clegg, "Thoughts on the Supreme Court's
Special Task Force on the Management

and Regulation of the Practice of Law,"

Utah Bar Journal, October 1991. In its

Report No.1
By Karen McCreary

Report, the Task Force recommends that
Utah should continue an integrated bar as
"the most effective and cost efficient way
to carry out the key governmental func-

tions and to provide the public services re-
quired of an association of lawyers."

As the Task Force had done, the Study
Group analyzed the impact of recent court
decisions on the role and activities of the
Utah State Bar. Last year the United States
Supreme Court in Keller v. State Bar of
California, 110 S. Ct. 2228 (1990) set
forth the guiding standards for determin-

ing permissible expenditures by a manda-
tory bar so as to avoid First Amendment
challenges. The expenditures must be nec-
essarily or reasonably incurred for the pur-
pose of regulating the legal profession or
improving the quality of legal service

available to the people of the State. The
First Circuit in Schneider v. Colegio de
Abogados 917 F.2d 620 (1st Cir. 1990) ap-
plied Keller's 'sketchy' guidelines to re-
view the constitutionality of the manda-
tory bar structure in Puerto Rico. The First
Circuit offered examples of what expendi-
tures it believed could be undertaken with
mandatory dues. Political activities, in-
cluding lobbying, can be funded "so long
as the target issues are narrowly limited to
regulating the legal profession or improv-
ing the quality of legal services available

to the public. 917 F2.d at 632. According
to the Schneider Court, it would be per-
missible for a state bar to lobby for budget
appropriations for new júdicial positions,
for example, but not permissible to use

mandatory dues for such lobbying if the
Bar's position "rested upon partisan politi-
cal views rather than on lawyerly con-

cerns." Similarly, the First Circuit opined
that activities that could not properly be

funded with mandatory dues would be

lobbying on controversial bils to change
the law in ways not directly linked to the
legal profession or the judicial system. 917
F.2d at 633. The First Circuit also con-
cluded that activities incidental to the op-
eration of an association, such as social

events and the provision of insurance to
members, could be financed with manda-
tory dues. 917 F.2d at 632.

The Keller case made clear that the
provision of ongoing educational and

training services for lawyers by the bar is
constitutionally permissible, as is the pro-
vision of services regarding lawyer disci-
pline and Bar admissions. The more diffi-
cult task faced by a mandatory bar is the
delineation of which legislative and lobby-
ing activities it can undertake.

In Utah, the State Constitution dele-

gates the supervision of the practice of law
to the Utah Supreme Court. The Utah Su-
preme Court, in turn, adopted an order in
1989 which authorizes the Bar Commis-
sion to determine those areas of public

policy and legislative issues with which
the State Bar can be involved. The Su-
preme Court orders limit the Bar Commis-
sion's consideration of public policy issues
to "those issues concerning the courts of
this state, procedure and evidence in the
courts, the administration of justice, the
practice of law, and matters of substantive
law on which the collective expertise of
lawyers has special relevance and/or
which may effect an individual's ability to
access legal services or the legal system."

In its study of the Supreme Court or-
der, the Legal Professions Study Group re-
flected on many of the legislative matters
that have split the Bar in previous years,

includin~ limitation on director liabilty,

I,
'I

I

I

i
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tort reform and fee shifting. As the Study
Group explored these topics, it became

clear to the mernbers that it can be diffi-
cult to draw a clear line between those leg-
islative activities which arse from the
Bar's public responsibility to inform the
legislature or the public about technical 

le-

gal problems and those activities which
contain ideological aspects. For example,
the issue of tort reform involves technical
legal issues of which members of the bar
could be expected to advise the legislature.
Tort reform also implicates the financial
interests of certain members of the bar,
however, and thus members of the bar
could certainly disagree about the bar's use
of their mandatory dues to lobby on behalf
of tort reform. Other issues involve similar
mixes of technical and procedural legal is-
sues as well as philosophical and moral
questions. The Study Group concluded
that the Utah State Bar or the Supreme

Court should consider revising its guide-
lines for lobbying and legislative activities
in light of Keller and recent court cases.

Also, while The Utah State Bar cur-
rently provides pro-rata refunds of a por-
tion of Bar dues for members opposing

certain legislative activities, the Study
Group discussed whether the process for
that refund should be changed to allow for
a more up front and direct method of re-
bate. Although the United States Supreme
Court in Keller did not fully address the

issue of the procedures a mandatory Bar
might adopt to allow individual Bar mem-
bers to protest specific Bar activities, the
First Circuit, in Schneider, reviewed in
some detail Puerto Rico's bar rebate and

escrow system to determine whether the
system adequately protects dissenters from
the use of compulsory dues to fund chal-
lenged activities.

The Study Group also reviewed the
way in which the Utah State Bar name is
currently used to indicate the Bar's support
for certain activities or legislative issues.

Because the Keller case left open the issue
of the use of the Bar's name to advance
certain causes or beliefs, the Study Group
felt certain that The Utah State Bar would
need to explore this issue further.

The Study Group also discussed the
Task Force's recommendation that the Bar
continue to provide legal services and pro-
grams to the poor and to those without ad-
equate access to the courts. Although the
United States Supreme Court in Keller
held that compulsory dues could be used
to improve the quality of legal services to
the public, the Court suggested that there
might be constitutional limits to the provi-
sion of those services as well. The Study
Group expressed the view that The Bar
Commissioners might examine more fully
what sorts of legal services programs and
training would come within the scope of
the Keller and Schneider decisions.

In conclusion, in light of Keller and

Schneider, the Study Group concluded

that the Utah State Bar Commission re-
view its current legislative and lobbying
policy, reexamine its dues refunding pol-
icy for those who might disagree with its
activities and consider types of public ser-
vice legal activities the Bar can constitu-
tionally provide.
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KIRTON, McCONKIE & POELMAN
is pleased to announce that

ROBERT W. EDWARDS
Formerly with the law firm

of Edwards, McCoy and Kennedy
has joined the firm.

MARC N. MASCARO

ROBERT S. PRINCE

SAMUEL D. McVEY
and

DANIEL BAY GIBBONS
have become shareholders.

JEFF B. SKOUBYE
and

DAVID J. HARDY
have become associated with the firm.

1800 Eagle Gate Tower
60 E. South Temple

Salt Lake City, UT 84111-1004
(801) 328-3600

Fax (80l) 328-4893

KIRTON, McCONKIE & POELMAN
Wilford W. Kirton Jr.
Oscar W. McConkie
B. Lloyd Poelman
Richard R. Boyle
Raymond W. Gee
Allen M. Swan
Graham Dodd
Anthony 1. Bentley Jr.
J. Douglas Mitchell
Richard R. Nelsen
Myron L. Sorensen
Robert W. Edwards

Raeburn G. Kennard
Jerry W. Dearinger
Bruce Findley

Charles W. Dahlquist, II
M. Karlynn Hinman
Robert P. Lunt
Brinton S. Burbidge
Gregory S. Bell
Lee Ford Hunter
Larry R. White
Wiliam H. Wingo
David M. McConkie

Read R. Hellewell
Rolf H. Berger
Oscar W. McConke, II
Marc N. Mascaro
Lorin C. Barker
David M. Wahlquist
Robert S. Prince
Wallace O. Felsted
Merril F. Nelson
David B. Erickson
Fred D. Essig

Samuel D. McVey

~
Blake T. Ostler
Daniel T. Ditto
Daniel B. Gibbons
Von G. Keetch
Stuart F. Weed
Thomas D. Walk
James E. Ellsworth
Daniel V. Goodsell
Jeff B. Skoubye
David J. Hardy



Commission
Highlights

During its regularly scheduled meeting
of September 26, 1991, the Board of Bar
Commissioners received the following re-
ports and took the actions indicated.

1. The minutes of August 30, 1991,

were approved with minor revisions.
2. Jim Davis thanked John Baldwin

and the Bar staff for their efforts in orga-
nizing the successful Bar Leadership Ori-
entation meeting held.

3. A copy of proposed Committee
Charges were distributed to the Board.

4. Davis also noted that a summary of
the Bar's annual financial report wil ap-
pear in the November Bar Journal.

5. The Board agreed to ask the Courts
& Judges Committee to participate on be-
half of the Commission at the all-day task
force meeting on October 16 at Little
America.

6. Davis reported that he just signed

off on the Petition to the Supreme Court
on the Lawyer Referral Service program.

7. Denise Dragoo reported on the Pub-
lic Communications Sub-Committee pro-
posals.

8. The Board discussed the image of
the Bar and the need to balance available
resources and set long-term goals on com-
munications and P.R. issues related to the
public, to lawyers, and to the Courts.

9. Arnold Birrell reported that the fi-
nancial handbook requested by the Board
at the last meeting is being prepared.

10. Birrell reviewed the monthly fi-
nancial report, responded to the Board's
questions, and explained the Bar's cash

flow and status of fee collection.
Ii. Deloitte & Touche Auditors, Floyd

Peterson and Al Van Lewen, appeared be-
fore the Commission to present the FY91
Audit.

12. All Staff and ex-officio members
were excused for the discipline report and
all discipline was acted upon.

13. Dennis Haslam and Darla Murphy
reviewed the Bar Examination results in-
cluding the statistics on the scores, high
and low area, and the grading percentages.
A motion was made by Haslam to submit

the July Bar Exam results to the Supreme
Court for acceptance. Seconded by McK-
eachnie. Passed Unanimously.

14. A request was made by Reese
Hansen to disclose the scores immediately
if applicants called instead of waiting until
October i as previously planned.

15. After review of the Annual Meet-
ing site analysis, a motion was made by
Jeff Thorne to accept staffs recommenda-
tion to hold the 1993 Annual Meeting at
Sun Valley.

16. The Board also agreed to tenta-
tively book Sun Valley for 1994 through
1998 and to decide year to year if it should
be held elsewhere. To encourage more

sole practitioner participation, McKeach-
nie suggested the Annual Meeting Com-
mittee make available a list of all of the
lodging including motels in the next town
over from Sun Valley.

17. Linda Barclay reported on the Sep-
tember 23, 1991, Young Lawyers meeting
to organize a Young Lawyers Committee
in Utah County.

18. Dennis Haslam highlighted the re-
cent Judicial Council meeting.

Second Annual Food
and

Winter Clothing Drive

T he Second Annual Food and Winter

Clothing Drive is now under way. Con-
tributors are asked to deliver donations
in food, winter clothing or money to the
Utah Law & Justice Center, 645 South
200 East, Salt Lake City, Utah, on
December 13, 1991. A "Flyer" listing
the most-needed food and clothing
items wil be distributed shortly. Contri-
butions wil be shared among the Trav-

elers Aid Society Family Shelter, Indian
Walk-In Center, The Rescue Mission of
Salt Lake and Utahns Against Hunger.
Anyone wishing to assist in this effort
should contact Leonard W. Burning-
ham, Esq., Chairman, at 363-7411 or
Paul T. Moxley, Esq., Co-Chairman, at
537-5555.

Utah State Bar and The Utah Symphony
Celebrate the Bicentennial of the Bill of Rights

The Young Lawyers Section of the Utah
Bar Association and the Utah Council on
the United States Constitution and the Bil
of Rights, co-chaired by Lieutenant Gov-
ernor W. Val Oveson and Keith A. Kelly,
commissioned an orchestral work from
Morris Rosenzweig to be performed by

the Utah Symphony in celebration of the
bicentennial of the Bil of Rights.

Composer Morris Rosenzweig's "Con-
cord" was written specifically to honor
musically the Bill of Rights during its
200th anniversary. Mr. Rosenweig, a Uni-
versity of Utah composition and theory

professor, explained that he wrote this
piece to be "feflective of that great docu-
ment's richness, diversity and dignity."
The Symphony wil premiere this work in
concert on December 6 and 7, 1991.

Also featured on the program is Sena-
tor Orrin Hatch, who wil narrate Aaron

December 1991

Copland's Lincoln Portrait. The Utah Sym-
phony Chorus wil perform Howard Han-

son's "Song of Democracy" and Ralph
Vaughan Wiliam's Dona Nobis Pacem.

The Utah Young Lawyers, the Utah
Council on the Bil of Rights and the Utah

Symphony invite you to join them for a
moving evening of patriotism.
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Discipline Corner

ADMONITIONS
1. An attorney was admonished pursu-

ant to Rule 8.1(b) of the Rules of Profes-

sional Conduct for not replying for five (5)
months to Bar Counsel's request for infor-
mation regarding a complaint. The attor-
ney was also admonished for violation of
Rule 1.14(d) for failure to promptly return
the corporate books and other documents
over which he asserted no valid lien upon
his termination as counseL. Respondent

was terminated as counsel on or about Au-
gust 14, 1990, but did not return the docu-
ments to his former client until sometime
after the complaint was fied with the Utah
State Bar on September 24, 1990.

2. An attorney was admonished pursu-
ant to Rule 1.3 of the Rules of Profes-

sional Conduct for failure to exercise rea-
sonable diligence and promptness in re-
viewing the accuracy of the proposed

Findings of Fact, and the Decree in a di-
vorce action. These documents were pre-
pared by the opposing counsel on or about
February 19, 1990 and served upon Re-

spondent on or about February 21, 1990.

The proposed Findings and Decree con-
tained significant factual error. The decree
of divorce was entered on February 28,

1990 containing these errors due to Re-
spondent's failure to file an objection with
the court.

PUBLIC REPRIMAND
1. On October 28, 1991, D. Karl Man-

gum was publicly reprimanded for violat-
ing Rule 1.3 and Rule 8.1 (b) of the Rules
of Professional Conduct of the Utah State

Bar. Mr. Mangum was retained in May of
1986 to defend a claim for back child sup-
port. Mr. Mangum, subsequently, assigned
the case to an associate in his office. The
client was aware of the fact that an associ-
ate was working on her case but believed
that Mr. Mangum would remain the super-
vising attorney and would be ultimately
responsible for the prosecution of the case.
The court subsequently dismissed the case
with prejudice for failure to prosecute.

In mitigation, the Court considered Mr.
Mangum's acknowledgment of wrongdo-
ing and his reasonable belief that an asso-
ciate was pursuing the case.

2. On October 28, 1991, G. Blaine Davis
was publicly reprimanded for violating
Canon 6, DR 6-101(A)(3) of the Code of
Professional Conduct and/or Rule 1.3 and
Rule 1.4(a) of the Rules of Professional

Conduct of the Utah State Bar. Mr. Davis
was retained in January of 1982 to repre-
sent the estate of the Complainant's father
in a probate action. Mr. Davis failed to
have the appropriate tax returns prepared
and filed for approximately six (6) years;
nine (9) months of which was properly al-
located for the preparation and subsequent
amendments of the returns.

In mitigation, the Court considered the
fact that Mr. Davis reimbursed the estate
for all penalties, reimbursed the Com-
plainant for a portion of his attorney fees

incurred in his attempt to conclude the

matter, and that Mr. Davis has accepted

employment in the public sector and is no
longer engaged in private practice.

Mr. Davis has no prior discipline histo-
ry.

MARK YOUR CALENDARS NOW FOR THE

December 1991

LITIGATION SUPPORT

"LITIGATION

SERVICES WHERE

AND WHEN YOU

NEED THEM"

Mary H. Mark & Associates
is a local firm with the exper-
tise and 15 years experience
to back you up at any stage
of the litigation process.
Mark & Associates can pro-
vide full1itigation support
services or simply augment
your existing in-house litiga-
tion team:

· Computerized litigation
support and data base
design

· Document management
and processing

· Free-lance paralegal
support

· Custom litigation soft-
ware

Whether you have an ongo-
ing case that needs a little ex-
tra document work or a large
complex matter on the hori-
zon, Mark & Associates can
provide accurate, economical
and timely service when you
need it!

Mary H. Mark & Associates
Computerized Litigation Consultants

P.O. Box 58687

Salt Lake City, Utah 84158

(801) 531-1723
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JUDGE LESLIE D. BROWN

Judge Leslie D. Brown was appointed to the Fourth
District Juvenile Court in July 1979 by.Gov. Scott M.
Matheson and has also been a judge in the Eighth
District Juvenile Court since 1988. He serves Wa-
satch, Utah, Juab, Milard, Dagett, Duchesne and
Uintah Counties. He received his law degree from
the University of Utah College of Law in 1972. He
was in private law practice from 1972 to 1977 and
was Duchesne County Attorney from 1975 to 1977.
He is currently a member of the Board of Juvenile
Court Judges. He is a former member of the Commis-
sion on Criminal and Juvenile Justice.

T he Mission Statement of the Division
of Youth Corrections as set forth in the
early pages of its 1990 Annual Report pro-
vides, in par, as follows:

The primary purpose of Youth
Corrections is to provide a
continuum of supervision and
rehabilitation programs which
meets the needs of the youth-
fuloffender in a manner con-
sistent with public safety.
These services and programs
wil individualize treatrnent

and control the youthful of-
fender for the benefit of the
youth and the protection of so-
ciety.
Though this is the mission statement

of just one agency, it clearly and accu-

rately sets forth the philosophical under-
pinning of the entire juvenile justice sys-
tem in Utah. Though there has been some
shift away from the historical welfare pro-
cedural safeguards, the three primary pur-
poses of the Juvenile Court in Utah are

stil to provide for individualized justice,

protection of the community, and welfare
of the child.

The philosophy behind such a purpose
is that young people are more capable of a
change in behavior than their adult coun-
terparts. Because of this philosophy the

What's Happening to
the Juvenile Court?

courts exercise more patience, and sorne-

times long-suffering, in maintaining them
in their own homes. The very idea of indi-
vidualized justice is that, consistent with
constitutional procedural safeguards, the
court through its probation department or
an alled administrative agency, wil tailor
a dispositional alternative which meets the
individualized needs of a given youthful
offender. Such an approach has proven to
be very effective. It requires, however,

that intervention take place early in the
criminal career of the young person. To
delay until the sixth or seventh offense be-
fore intervening in any meaningful way
loses the effectiveness of the system de-
scribed above.

In recent years Utah has experienced a
tremendous growth in its youthful popula-
tion. All its residents are familiar with the
impact of that growth in our public
schools. It's important to recognize, how-
ever, that the pressure of that growth is felt
in every agency that deals primarily with
youth. This is paricularly frustrating when
one considers that children are generally
heavy consumers of public resources, but
contribute very little for the support of
such resources. The impact felt in the ju-
venile justice system might be even more
dramatic than that felt in public education.
Our history demonstrates that as the
youthful population increases rapidly, we
experience an even greater increase in the
number of crimes committed by juveniles.
For example, during the decade of the '80s
the youthful population in the State in-
creased by approximately 33%. However,
durng that same period of time criminal
offenses referred to the juvenile courts in-
creased by 82%. The number of profes-
sionals in the juvenile court charged with
caring out the purposes cited earlier

have in no way kept pace with the growth
in numbers. In 1978, there was a total of
103 juvenile probation positions statewide.

In 1990, there was a total of 112. The

present figure has remained constant since
1985.

In 1976 the Legislature commissioned
a study of probation officer needs in the
juvenile court. The results called for such

dramatic increase that it was mutually

agreed that an attempt would be made t.o
maintain staff at 65% of the recommended
leveL. In recent years the level of staff has

fallen so far below the suggested standard
that the standard itself was discarded. Re-
cently a new effort was launched to assess
the probation staff needs of the Juvenile

Court. Mr. Robert Springmeyer was re-
tained to perform the assessment. A com-
prehensive examination was performed at-
ternpting to evaluate every task that a pro-
bation officer performs in processing a re-
ferral and the time needed to accomplish
those tasks. The study evaluated both the
workers assigned tó the intake, or initial
processing of the referral, and those who
perform probation supervision. The con-
clusion of the Springmeyer study was that
the present probation staff is at 63.7% of
where it should be. It suggested that a total
of 60 probation officers were needed to
bring it up to the suggested standard.

Though all those in public services
should be expected to increase their effi-
ciency, we eventually arived at the point
where we cannot expect to continue to do
more and more with less and less. Unfortu-
nately the price that we are paying is that
the idea of early intervention is a thing of
the past, and individualized justice is be-
corning more and more of a theory rather
than a reality. Because of the pressures of
growth, each of the dispositional alterna-
tives are utilized very late in the game. In-
dividuals are generally not placed on pro-
bation without very extensive criminal

records. Last year more than 4,000 youth
were not placed on probation even though
they had been referred to court six or more
times. By the same token, youth are main-
tained longer on probation before they are
removed frorn their homes in order to ac-
cornmodate very limited resources. Youth
are likewise maintained longer in commu-
nity alternatives than may be advisable be-
cause of a lack of space in secure confine-

ment. In a recent conversation with the Di-
rector of the Division of Youth Correc-

tions, the author was advised that on that
day there were 18 youth in detention cen-
ters across the State waiting for space to
open in one of our secure facilities. Ac-
cording to statistics compiled by the Utah
Commission on Criminal and Juvenile Jus-
tice, approximately 35% of all criminal
cases processed by law enforcement are

referred to juvenile court. The Division of
Youth Corrections operates three secure
facilities having a total combined capacity
of 70 beds. That figure wil soon be ex-
panded to 80. When compared with the
available bed space in the adult system,
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however, one can readily see the enormity
of the disparity. It should be noted that no
one in the Juvenile Court is advocating

that juvenile secure facilties have capaci-
ties remotely approaching those of the
adult system. But the disparity between the
two systems is at the least an interesting
commentary on our priorities as a commu-
nity. It should likewise be pointed out that
not all of the delay in removing youngsters
from their own homes is a result of
growth. Some is done intentionally to
serve their best interests. It would, never-
theless, be folly to underestimate the tre-

mendous impact growth has played in the
Juvenile Court in Utah over the past de-
cade.

Two other factors have greatly im-
pacted the operation of the Juvenile Court.
In recent years we have been witness to a
tremendous upsurge in the number of child
abuse cases referred to the court. This is

Last year more than 4,000
youth were not placed on

probation even though they

had been referred to court
six or more times. By the

same token, youth are
maintained longer on

probation before they are
removed from their homes in
order to accommodate very

limited resources.

particularly true of child sexual abuse.

These cases are far more complex and dif-
ficult tha~ the "dirty house" neglect cases
which were so common for many years.
Because of their complexity they require
far more time to investigate and prepare.
For that reason at first we actually experi-
enced a decrease in the total number of
neglect and abuse cases being referred to
court, though far more time was actually
being expended by both the Division of
Family Services and the Court in the pro-
cessing of these cases. The cases have con-
tinued to grow to the point that we now are
faced with cases which are far more com-
plex and time-consuming, and yet which

have increased in raw numbers as well.
Since 1980, referrals to the court for abuse,
ne'glect, and dependency increased by
42%.

A second factor which has aggravated
the situation further has been the expan-
sion of the Juvenile Court's jurisdiction
into the domestic relations area. District
Courts are required in some circumstanc-
es, and have the discretion in others, to
certify questions of support, visitation and
custody to the Juvenile Court. The net ef-
fect has been a considerable increase on

the demands for judicial bench time in
some of the districts. The identification of
this factor should in no way be construed
as a criticism of the District Courts. This

practice is clearly in keeping with the lan-
guage and the intent of the transfer statute.
The fact remains, however, that a new de-
mand has been placed upon the already
overburdened system.

Perhaps the most frightening aspect of
this entire discussion is that the worst of
the growth is still ahead. According to the
1990 Annual Report of the Utah Commis-
sion on Criminal and Juvenile Justice,
more people are arrested for both property
and violent crimes at age 17 than any oth-

er. This age is followed closely by ages

15, 16 and 18. Males in this crime-prone
age of 15-17 years wil increase more

from 1990 to 1995 than during the entire
decade of the '80s. The Juvenile Court is
now far behind where it should be in keep-
ing pace with the demands on its limited
resources. A sharp increase in funding to
bring court resources up to where they
must be to meet the demands on those re-
sources wil be a most difficult task to sell
in a time when public revenues are tight.
But imagine where we wil be in five short
years if dramatic changes don't take place.

By refusing to provide adequate fund-
ing at the front end of the criminal justice
system, we relegate the clientele to the
back end of the system. A few years ago
there was a popular television commercial
in which a mechanic decried the foolish-
ness of his customer in not taking better
preventative care of his automobile, pre-

sumably including changing oil filter,
leading to the necessity of major engine
repairs. It ended with the phrase "you can
pay me now or pay me later." We are truly
at a crossroads in the juvenile justice sys-
tem. Painful as it may be, it is time that we
invest in our future now in order to avoid a
far greater price later.

Special Institute on

Federal and Indian
Oil and Gas Royalty

Valuation and
Management

The Rocky Mountain Mineral Law
Foundation and the Minerals Management
Service (MMS) are co-sponsoring a three-
day Special Institute on Royalty Valuation
and Management. The Institute wil take
place on January 29-31, 1992, at the J.W.
Marrott Hotel in Houston, Texas. The In-

stitute wil provide a definitive analysis of
legal, accounting, marketing, and manage-
ment issues associated with the valuation
and payment of federal and Indian royal-
ties under the various federal and Indian
statutes, regulations, leases and agency or-
ders, guidelines, and directives.

MMS and industry speakers and pan-
elists wil instruct registrants in virtually

the entire gamut of topics relevant to fed-
eral and Indian oil and gas royalty valua-
tion and management. The format wil
consist of scholarly professional papers

and panel discussions with question and
answer sessions. Experienced attorneys,
accounts, oil and gas marketers, and se-
nior members of the MMS staff wil par-
ticipate on the panels. The Institute wil be
especially unique in that registrants will
be invited to submit questions for the pan-
elists in advance of the institute date.

This Institute wil benefit attorneys

who represent their clients in federal and
Indian royalty matters, administrative ap-

peals, and litigation; accountants and

managers who are responsible for the val-
uation, reporting, and accounting of royal-
ties; product marketing managers and rep-
resentatives who arrange for the sale and
transportation of oil, gas, gas liquids, and
other lease products subject to royalties;
landsmen responsible for managing lease
account status; and employees of state and
federal agencies and Indian tribes who aré
responsible for accounting for royalty re-
ceipts and auditing royalty payors.

As a non-profit educational organiza-

tion, the Foundation would appreciate any
publicity you can provide for this Insti-
tute, including notices in magazines, pro-
fessional journals, newsletters, and calen-
dars of events. A brochure is attached for
your convenience. Thank you.

For additional information, contact the
Foundation at (303) 321-8100.
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CONTINUING LEGAL EDUCATION
Utah Law and Justice Center

645 South 200 East. Salt Lake City, Utah 84111-3834
Telephone (801) 531-9077 FAX (801) 531.,0660

CERTIFICATE OF COMPLIANCE

NAME:
ADDRESS:

UTAH STATE BAR NO.:
TELEPHONE:

Professional Responsibilty and Ethics* (Required: 3 hours)

1.

Program Name
Provider/Sponsor Date of Activity CLE Credit Hours Type**

2.
Program Name

Provider/Sponsor Date of Activity CLE Credit Hours Type**

3.
Program Name

Provider/Sponsor Date of Activity CLE Credit Hours Type**

Continuing Legal Education* (Required: 24 hours) (See Reverse)

1.

Program Name
Provider/Sponsor Date of Activity CLE Credit Hours Type**

2.
Program Name

Provider/Sponsor Date of Activity CLE Credit Hours Type**

3.
Program Name

Provider/Sponsor Date of Activity CLE Credit Hours Type**

4.
Program. Name

Provider/Sponsor Date of Activity CLE Credit Hours Type**
* Attach additional sheets if needed.

**(A) audio/video tapes; (B) writing and publishing an article; (C) lecturing; (D) law school faculty teaching or lecturing outside
your school at an approved CLE program; (E) CLE program-list each course, workshop or seminar separately. NOTE: No
credit is allowed for self-study programs.

I hereby certify that the information contained herein is complete and accurate. I further certify that I am familiar with the
Rules and Regulations governing Mandatory Continuing Legal Education for the state of Utah including Regulation 5-103(1) and
the other information set forth on the reverse.

Date:

(signature)
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Regulation 5-103(1). Each attorney shall keep and maintain proof to substantiate the
claims made on any statement of compliance fied with the board. The proof may contain,
but is not limited to, certificates of completion or attendance from sponsors, certificates
from course leaders or materials claimed to provide credit. This proof shall be retained by
the attorney for a period of four years from the end of the period for which the statement
of compliance is fied, and shall be submitted to the board upon written request.

A. Audio/Video Tapes. No more than one-half of the credit hour requirement may
be obtained through study with audio and video tapes. See Regulation 4(d).101(a)

B. Writing and Publishing an Article. Three credit hours are allowed for each
3,000 words in a Board approved article published in a legal periodicaL. An application
for accreditation of the article must be submitted at least 60 days prior to reporting the
activity for credit. No more than one-half of the credit hour requirement may be obtained
through the writing and publication of an article or articles. See Regulation 4(d)-101(b)

C. Lecturing. Lecturers in an accredited continuing legal education program and

par-time teachers who are practitioners in an ABA approved law school may receive 3
hours of credit for each hour spent in lecturing or teaching. No more than one-half of the
credit hour requirement may be obtained through lecturing and par-time teaching. No
lecturing or teaching credit is available for participation in a panel discussion. See Regu-
lation 4(d)-101(c)

D. CLE Program. There is no restriction on the percentage of the credit hour
requirement which may be obtained through attendance at an accredited legal education
program. However, a minimum of one-third of the credit hour requirement must be
obtained through attendance at live continuing legal education programs.

THE ABOVE IS ONLY A SUMMARY. FORA FULL EXPLANATION SEE REG-
ULATION 4(d)-101 OF THE RULES GOVERNING MANDATORY CONTINU-
ING LEGAL EDUCATION FOR THE STATE OF UTAH.
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Utah Judge Becomes
Vice President of
National Judicial

Organization

WILLIAMSBURG, VA-
November 5, 1991-Judith M. Bilings,
judge of the Utah Court of Appeals, be-

came vice president of the National As-
sociation of Wornen Judges at NA WI's
annual conference in Chicago, Ilinois.

NA WJ consists of approximately
1,000 members, both female and male
who come from every level of the judi~
ciary and every region of the country.

The members of NA WJ are at the fore-
front of the legal profession, playing dy-
namic and influential roles in their com-
munities.

Judge Bilings attended law school

at the University of Utah, receiving her
Juris Doctorate Degree in 1977. While
at law school, she was an Associate Edi-
tor of the Utah Law Review. Judge Bil-
ings received an L.L.M. in the Judicial
Process from the University of Virginia
Law School in 1990.

Judge Bilings was a litigation part-
ner with the law firm of Ray, Guinney
and Nebeker. In 1982, GJoVetnor Scott

Matheson appointed Judge Bilings to
the Third District Court where she
served as a general jurisdiction tral
judge until appointed in 1986 to the

newly created Utah Cour of Appeals.

Judge Bilings is also an adjunct Profes-
sor at the University of Utah law schooL.

Judge Bilings has served as Presi-
dent of the Board of Distrct Judges, and
as President of the Salt Lake County Bar
Association, and as President of Ameri-
can Inns, Court II. Judge Bilings is a

member of the Fellows of the American
Bar Association and the American Law
Institute.

Keep A Great Thig Growig
America, Tre City USA

Write: How To Prune
~ 11 Nati~Ar~Fouti

Nebraska City, NE 68410

Young Lawyers Section
Utah State Bar Annual
"Sub- for-Santa" Project

F or the 14th consecutive year, the Utah
State Bar YOUNG LAWYER SECTION
wil paricipate in The Salt Lake Tribune

"Sub-for-Santa" program. "We should
share with those less fortunate," declares
Salt Lake attorney and Projec' Coordinator
Joseph Joyce. "Our law firm has spon-

sored several families over the last few

years and have enjoyed the experience,"
he said.

Acting as a clearinghouse, The
Tribune program matches those wiling to
share at Christmas time with families need-
ing help. The Tribune has thus been serv-
ing needy children in the Sale Lake area at
Chrstmastime for almost 60 years. "Salt
Lake area attorneys have supported the
Sub-for-Santa program for many years,"
explains Mr. Joyce. The Sub-for-Santa

program "provides an avenue for law
firms and individuál attorneys to become
directly involved with families in need.

After all, that is really what Christmas is
all about."

Interested law firms should appoint a
person to coordinate the project and work
with the YOuN'G LAW¥i SE(tHaN
and The Tribune to select a family, p~r-
chase gifts and groceries and deliver them
before Christmas.

Mr. Joyce proudly notes that last year,
several firs directly sponsored three or

four familes. Lawyers unable to support

an entire family, may stil help by contrib-
uting funds payable to "Sub-for-Santa," to
the Young Lawyer Section, Attn: Joseph J.
Joyce, STRONG & HANNI, 6th Floor,
Boston Building, Salt Lake City, UT
84111.

The YOUNG LAWYERS SECTION
wil answer questions regarding the pro-
gram, and encourage them to call The
Tribune Sub-for-Santa program (237-
2830). Questions regarding the YOUNG
LAWYERS SECTION project may be re-
ferred directly to Mr. Joyce, 532-7080 or
Brian M. Barnard, 328-9532.

"Last year, The Tribune helped more
than 2,000 children enjoy Christmas. This

year, with the help and generosity of the

legal community, we hope to reach even
more children and families. You just can't
imagine the great feeling you get from
helping a neighbor at Christmastime," says
Mr. Joyce.
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CORPORATION KITS
FOR

UTAH

COMPLETE OUTFIT

$49.95
PRE-PRINTED BY-LAWS & MINUTES
STOCK CERTIFICATES, PRINTED
CORPORATE SEAL WITH POUCH
BINDER W/SLIP CASE & INDEX TABS
SS-4 FORM FOR EIN
S CORPORATION FORMS (2553)
$ 3.00 ADDITONAL FOR SHIPPING & HANDUNG
(UPS GROUND). NEX DAY DEUVERY AVAILABLE
ON REQUEST ATSUGHTY HIGHER CHARGE.

Complete kit wlo pre-printed
By-Laws & Minutes, includes
50 shts. blank bond paper:

$46.95 plus $3.00 S & H

, \.
~~sJ~r~¡rl'r TH~

ORDER TOLL FREE!

PHONE 1-800-874-6570
FAX 1-800-874-6568

ORDERS IN BY 3:00 PM MT
ARE SHIPPED THE SAME DAY.
WE WILL BILL YOU WITH YOUR
ORDER.

SATISFACTION GUARANTEED!

BUY TEN (10) KITS - GET ONE
FREE! NO TIME LIMIT NOSTRINGS! '
PlEASEI WE MUST HAVE THE FOllOWING
INFORMATIN TO PROCESS YOUR ORDER:

Exact name of the corporation.
State of incorporation and year.
Number of shares authorized.
Par Value or No Par Value & any
preferred shares.

NO EXRA CHARGE FOR SPECIAL CLAUSES

OR TWO CLASSES OF STOCK

CORP-KIT NORTHWEST, INC.
413 E. SECOND SOUTH

BRIGHAM CITY, UTAH 84302

December 1991



ABA Report Says
Stone-Age Policies

Harm Law Firm
Morale, Profits

Law firms across the country are in hot
water: They are criticized for making the
practice of law a business, but at the same
time are experiencing severe economic

setbacks. Attorney job dissatisfaction and
deterioration in the workplace environ-
ment are on the rise. And their clients are
increasingly voicing unhappiness.

According to a recent American Bar
Association report, the firms' own "Nean-
derthal" management and personnel
policies-both contrary to the practice of
law as a profession and sound business

management-are at the root of all of
these problems.

The report, "At the Breakng Point:
The Emerging Crisis in the Quality of
Lawyers' Health and Lives-Its Impact on

Law Firms and Client Services," is the
product of a conference which brought to-
gether law firm managing and upper man-
agement parners to address the serious
workplace issues confronting the profes-
sion.

Conference paricipants agreed that the
management practices of law firms have
resulted in a hostile working environment.
And far from being merely "touchy-feely"
issues, workplace diffculties and job dis-
satisfaction have a direct negative impact
on client satisfaction and law firm eco-
nomic strength. The report goes on to
char a blueprint for law firm management
to address these problems and create a
stronger, healthier, better firm.

That the law firm is an increasingly

inhospitable place to work for many attor-

neys has been widely studied and report-
ed. In its 1990 "National Survey of Career
Satisfaction/Dissatisfaction," one of the
most comprehensive examinations of law
firm workplace issues ever undertaken,

the ABA Young Lawyers Division found
that dissatisfaction in the profession is on
the rise, causing increased levels of physi-
cal and mental stress, lower productivity,
poorer quality of services rendered to cli-
ents, and ultimately, financial problems

for the firm.
To begin a serious examination of

these issues and map out ways law firms
can begin to improve their operations, the
ABA Young Lawyers Division invited
managing parners and bar leaders from
across the countr to the "At the Breaking
Point" conference held last spring. Other
ABA sponsors were the Sections of Gen-
eral Practice, Litigation, Real Property,

Probate and Trust Law, and Tort and In-
surance Practice.

According to YLD Director Ron Hir-
sch, conference paricipants agreed that
unsound management practices are wide-
spread throughout the profession. Among
the most common:
. Encouraging lawyers to sacrifice, rather
than dedicate, themselves to their fir by

working ever-increasing bilable hours.
. Failure to share with all lawyers infor-
mation regarding firm management.
Failure to .communicate practice and time
expectations to all lawyers, and to mea-
sure performance against those communi-
cated expectations.

. Failure to provide adequate training,
mentoring and feedback.
. Compensating lawyers solely on the ba-
sis of hours worked rather than on the
value of service to clients and contribution
to the firm.
. Failure to provide equal opportunities

for women and minorities and to provide
an environment free of actions that de-
mean, embarrass or harass them.
. Failure to delegate client work properly.
. Failure to encourage lawyers to commu-
nicate openly their professional as well as

personal needs and problems, and to de-
velop collegiality, mutual support and in-
stitutionalloyalty.

"These all are practices that 'demoti-
vate' rather than motivate lawyers, and that
create or contribute to a negative firm cul-
ture," the conference report observes.

However, because the source of these
problems is internal to the profession, "we
have the ability to effect solutions through
positive decisions and actions of our
own," the report states.

The report suggests that firms could
improve their bottom lines by adopting

management principles appropriate to op-
erating the firm as a professional
business-principles that maximize ser-
vices to clients and create an effcient,
productive workplace. According to the
report, firms should consider:
. Incorporating value biling and compen-
sation procedures.
. Working smarer, e.g., taking advantage
of law firm technology and delegating re-
sponsibilty.
. Improving communications within the
law firm (in the areas of performance eval-
uation, exchange of information and in
ernployee assistance and counseling) and
with clients.
. Improving training and encouraging

mentoring.
. Allowing flexible work schedules.
. Supporting diversity among employees.
. Conducting long-range planning.

"The profession must address these
problems to prevent them from becoming
even more serious in the future," the report
notes. "We owe that effort to our col-
leagues, our clients, and ourselves."

Copies of the 34-page report, "At the
Breaking Point," are available from the
ABA. The first five copies are free; addi-
tional copies are $2 each for each addi-
tional copy, plus a $2 handling fee. To or-
der, contact: ABA Order Fulfilment, 750
N. Lake Shore Drive, Chicago, IL 60611;
or call (312) 988-5555.

Heart Attack.
Fight it with a

Memorial gi to
the American

Heart Association.

lHE AMERICA HEAT
ASSOCIATION

MEMORIL PRCERA.,

'~.$,'~,.;.., ~ ~"- ~~

WE'RE FIGHTING FOR
YOUR LIFE

American Heart
Association
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Th is the only tug
your heart s Old feeL.

No matter how old you are, no
matter how long you've smoked, if you

quit no\n you'll be around for a lot more of
the right kind of heart tugs, Besides increasing

your lie span dramatically, quittng smoking reduces
your risks of coronary disease, heart attack and
stroke. And as soon as you quit, your heart begins to
get healthier.

It all adds up to more happy and healthy times
spent with the people you íove.

Its never too late to quit smoking. For free
support, encouragement and information on how to
quit, call the Cancer Information Services free help
line at 1..800..4-CANCER.

Its never too late to quit smokig.

u.s. Depanment of Health & Human Services



::~l 1992 lJESTERN ST~TES B-tR. CONFER.ENCE':ll ltya-tt Regency M.Guí.
4fl La-na-í.ng., M.a-uí., lta-w g.t.í.;;. Februg.ry 26 -2 9 i 1992
Wednesday, February 26, 1992 Friday, February 28, 1992

5:00 - 6:30 p.rn.
6:00 - 7:30 p.rn.

Thursday, February 27, 1992

8:15 - 9:00 a.rn.
9:00 - 12:00 Noon
9:00 - 9:20 a.rn.
9:20 - 9:25 a.rn.
9:20 - 10:05 a.rn.

10:05 - 10:50 a.rn.
10:50 - 11:00 a.rn.
11:10 - 11:20 a.rn.

11:20 - 12:15 p.rn.
5:30 - 7:30 p.rn.

NAME

Registration (Hyatt)
President's Cocktail Reception

Registration/Continental Breakfast
Spouse/Guest Activity
Welcorne to the Conference
Overview
Hawaii's Alternative Dispute
Resolution Program
The Impact of Gibson on Unifie.d Bars
Law Office Technologics
ABA President-Elect
J. Michael McWiliams addrcss
Roll Call of States

Sunset Champagnc Sail

7:30 - 9:00 a.rn.
9:00 - 12:00 Noon
9:00 - 9:45 a.rn.
9:45 - 10:25 a.rn.

10:25 - 11: 10 a.rn.
11:10 - 11:20 a.rn.
11:20 - 11:40 a.m.
11 :40 - 12:30 p.rn.

5:30 - 9:00 p.rn.

Saturday, February 29,1992

8:00 - 9:00 a.rn.
9:30 - 9:45 a.rn.

9:50 - 11:30 a.rn.
11:30 - 12:00

ff JE G II ~ 'I ff A 'Ill (Q W IF (Q ff M

12:00 Noon

SPOUSE/GUEST

CHILDRENADDRESS

CITY

HOME ADDRESS

STATE _ ZIP

CITY

PHONE NUMBER (

STATE _ ZIP

CONFERENCE REGISTRATION FEE
(No registration fee for spouse/gucsts)

ACTIVITY TICKETS

Number of Tickets

Thursday

Friday

Saturday

~

4l :4Jo

Breakfast Buffet
Spouse/Guest Activity
ABA Report on Discipline Enforcernent
Bar Mgt. Issues of the 1990's
Status of Legal Technicians
Update on Insurance Markct
Update on Professional Liability Ins.
Roll Call of States

"Drrns of ile Pacific" Luau

Continental Breakfast
Report of the ABA
Standing Committee on Bar Svcs.
Roll Call of States

Noon Business Meeting
a. Election of Offcers
b. Plans for 1993 and 1994 WSBC
Adjourn

AGE

AGE

AGE

~ .~.~~
$ 120.00

ø

o

SUNSET CHAMPAGNE SAIL ON THE WAILEA KAI

"DRUMS OF THE PACIFIC" POLYNESIAN LUAU SHOW
Dinncr Thcatrc Style on thc Sunsct Terracc at thc Hyatt.

$ 20.00

BREAKFAST BUFFET~
$ 15.00

$ 1000

$TOT AL ENCLOSED
(Rcgistration fcc and Tickct purchases)

RETUR;\ TIlS FOR:\l WITII REMITTAl\CE AS SOON AS POSSIBLE TO:
Linda McDonald, Secreiary/lreasurer, Western States Bar Confcrence

State Bar of Ncw Mexico, 1'.0. Box 25XX3, Albuquerquc, NM 87125, Telcphone 1-800-876-6227
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Jury Selection and Peremptory Challenges,
Racial Motivations

CLARK NIELSEN is a partner in the new
firm of Henriod, Henriod and Nielsen. Af-
ter serving over six years as a staff attor-
ney in Utah's appellate courts, Clark spe-

cializes in appellate litigation in all areas
of the law and in all appellate courts. He
joined the Utah Supreme Court legal staff
in 1985. In February 1987, he moved to
the new Utah Court of Appeals, assisting
in its initial organization and establish-
ment until November 1991. He was a
partner at Nielsen and Senior prior to
joining the Utah Supreme Court.

Defendant's aggravated arson convic-tion was remanded for the prosecu-
tor to show a race-neutral basis for his
challenge of a prospective juror. Race dis-
criminatory peremptory challenges harm
the defendant and affront the legal system.
The Utah Supreme Court amplified its de-
cisions in State v. Cantu, 750 P.2d 591
(Utah 1988) and 778 P.2d 517 (Utah
1989). Defendant's objection to a prospec-
tive juror challenge is not conditioned

upon defendant belonging to the affronted
minority race or ethnic group. When a de-
fendant shows that an excluded prospec-

tive juror is a member of a cognizable mi-
nority group, the burden shifts to the
plaintiff to show a race-neutral reason for
the exclusion. The court acknowledged the
absence of a clear standard to determine a
juror's affiliation with a "cognizable mi-
nority group." If a plaintiff strikes a juror
solely because of a perception that the ju-
ror's race or ethnic origin wil "make a dif-
ference in the juror's weighing of the case"
then a "cognizable minority group" has

been established. By so establishing the
minority group, it would appear that the
defendant has also cut off any opportunity
for the prosecution to show a race-neutral
basis for the exclusion.

State v. Span, 170 Utah Adv. Rep. 16

By Clark Nielsen

(Sept. 30, 1991) (J. Stewart).
(Note: Whether a criminal defendant must
show a race-neutral basis for his exercise
of peremptories is presently pending be-
fore the U.S. Supreme Court.)

JURY VOIR DIRE,
EXERCISING PEREMPTORIES
In a medical malpractice action, the

trial court abused its discretion when, in
totality, plaintiffs attorney was not af-
forded an adequate opportunity in jury
voir dire to gain relevant information on

the views and attitudes of prospective ju-
rors. Whether plaintiff should have been
allowed to inquire regarding exposure to
"insurance-crisis" articles requires a bal-
ancing of plaintiffs right to an informed,

intellgent selection of jurors and defen-

dant's right to exclude prejudicial sugges-
tion of insurance coverage. Plaintiff has a
legitimate interest in hearing whether ju-
rors have read about or developed a bias
on medical negligence and tort reform.
However, in this case, the trial court's er-
ror in unduly restricting voir dire inquiry
was harmless, based upon the evidence at
triaL.

Evans v. Doty, 171 Utah Adv. Rep. 43
(Ct. App. Oct. 16, 1991) (1. Billings).

RULE 54(B) CERTIFICA TION-
FINALITY OF ORDER

In an apparent effort to stem the grow-
ing number of appeals taken from Rule
54(b) certified orders, the Supreme Court
followed the Seventh Circuit approach,

holding that multiple legal theories based
on one set of facts are not separate claims
for purposes of Rule 54(b). When "sepa-
rate" claims are based upon the same "op-
erative facts" (or, with minor variations), a
judgment based on less than all claims
may not properly be certified as final un-
der Rule 54(b). A separate claim requires
facts different than other remaining

claims. The court suggested that district
courts freely grant certifications for appeal

.'

purposes without a close examination of

whether certification is proper.
Kennecott Corp. v. Utah State Tax

Comm., 163 Utah Adv. Rep. 3 (June 14,
1991) (J. Zimmerman, with Justices Hall
and Durham concutTing; Justices Howe
and Stewart concurred in result). See also
First Sec. Bank v. Conlin, 164 Utah Adv.
Rep. 27 (July 9, 1991) (Per Curiam Order)
(The absence of a certification resulted in
dismissal of the appeal even though plain-
tiff claims were bifurcated for trial from
defendants' crossclaims; Town of Manila
v. Broadbent Land Co., 169 Utah Adv.
Rep. 5 (Sept. 9, 1991); and Webb v. Van-
tage Income Properties, 169 Utah Adv.
Rep. 4 (Sept. 9, 1991), applying the

Kennecott decision and holding certifica-
tion improper. These appeals were dis-
missed even though the briefs had been
filed and the cases were at issue.

CHILD CUSTODY, DEATH OF
CUSTODIAL PARENT

Upon the death of a custodial parent,
the noncustodial parent automatically ac-

quires custody of a minor child until such
time as the district court changes custody
based upon the best interests of the child.
Natural parents have the right to custody

absent a suspension or termination of their
parental rights. A mere custodial battle de-
termination that one parent have custody
as opposed to the other parent does not
deprive that other parent of her or his right
to custody in the event of the death of the
custodial parent.

Nielson v. Nielson, 171 Utah Adv.
Rep. 27 (Ct. App. Oct. i, 1991) (J. Bil-
ings).
LANDLORD-TENANT, WARRANTY

OF HABIT ABILITY
Reversing a long traditional refusal to

adopt a warranty of habitability defense in
unlawful detainer actions, the Utah court
in Wade v. lobe held that a claim of
breach of the warranty of habitability may
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be raised when the tenant's right to posses-
SiOn of leased premises is challenged.

Breach of the warranty may be asserted as
a counterclaim in an unlawful detainer ac-
tion or as a cause of action in a separate

tenant suit for excessive rent paid. As a
remedy for uninhabitable premises, a ten-
ant may continue to pay full rent and sue
for damages for the warranty breach or
may withhold rent to provide the landlord
with incentive to repair the premises. A
majority of the court rejected the argument
that the premises' condition may violate
Utah's Consumer Sales Practices Act.
Only Justices Zimmerman and Durham
agreed to provide a tenant relief under the
Act.

In the companion case of PH. Invest.
v. Oliver, the court reversed the Court of
Appeals and adopted the approach of the
dissent (1. Garff) in the Appeals court de-
cision (778 P.2d II (Utah App. 1991)). A
tenant does not impliedly "waive" her

right to assert' the warranty just because
she rents the premises in a deteriorated

condition. Any such waiver must be ex-
pressed and is limited only to specific de-
fects listed.

Wade v. lobe, 170 Utah Adv. Rep. 5
(Sept. 23, 1991) (1. Durham); PH. Invest-
ments v. Oliver, 170 Utah Adv. Rep. 3
(Sept. 23, 1991) (1. Durham).

JUDGMENT LIEN, SALE OF
REAL PROPERTY

The supreme court affrmed the Court
of Appeals' decision (786 P.2d 1377) that
a vendor's interest in real property sold un-
der an executory real estate contract is not
"real property" under U.C.A. Section 78-
22-1, but is personalty. A judgment credi-
tor's lien does not automatically attach to
the vendor's contract interest.

Cannefax v. Clement, 170 Utah Adv.
Rep. (Sept. 30, 1991) (1. Stewart).

ALIENATION OF
AFFECTIONS/CRIMINAL

CONVERSATION
The Utah Court reaffirmed the com-

mon law tort of alienation of affections
that protects the marital relationship from
all unreasonable intrusions by others. Sex-
ual misconduct is but one means to alien-
ate spousal affection. A plaintiff must
prove by clear and convincing evidence

that defendant's conduct constituted a con-
trollng cause of the injury to the marital

consortium interest. Defendant's conduct
must be more than just incidental to other
factors or an already damaged marital re-
lationship.

A majority of the court abolished any
action for the tort of "criminal conversa-

tion" (i.e. adultery). If the marital relation-

ship is damaged by adultery, then ade-
quate redress for such conduct is included
within an alienation of affections claim. If
the marriage is already "dead," then there
is no legitimate interest to be protected by
a "criminal conversation" tort. Norton v.
McFarlane, 169 Utah Adv. Rep. 12 (Sept.
12, 1991) (1. Stewart); Drew v. Roskelly,
169 Utah Adv. Rep. 10 (Sept. 12, 1991) (1.
Howe).

DIVORCE, EQUITABLE
RESTITUTION

The Utah Supreme Court rejected the
appeals court creation of "equitable resti-
tution" intended to increase spousal prop-
erty and alimony awards to achieve a "fair
and equitable result." In effect, "equitable
restitution" was, in this case, a division of
the professional degree. The court reiter-
ated that professional degrees are not mar-
ital property and are not subject to equita-
ble distribution. The appellate court's solu-
tion was considered "highly speculative"
and impinged the broad functions of ali-
mony and property distribution. These
functions are adequate, when properly and
broadly applied to achieve a "fair and eq-
uitable" result.

In dissent, Justice Durham criticized
the majority for making "no effort to guide
the trial courts in fashioning a realistic
remedy for what is a realistic loss." After
outlining perceived deficiencies in tradi-
tional alimony and support awards and
property distribution, Justice Durham ex-
plains an example of an alternative bal-
ance sheet approach to spousal support-
the "reliance measure of loss."

Martinez v. Martinez, 169 Utah Adv.
Rep. 29 (Sept. 16, 1991), reversing 754
P.2d 69 (Utah App. 1988) (1. Stewart).
LIMITATIONS STATUTE, TOLLING

DURING PLAINTIFF'S
INCOMPETENCE

A jury verdict was reversed and plain-
tiffs negligence action dismissed against

the State Division of Family Services be-
cause of governmental immunity and the
statute of limitations. As a minor, Plaintiff
was abused by an adult custodian arranged
by the defendant Family Services. Plain-
tiffs alleged resulting disability after

reaching age 18 was not sufficiently

proved to be of such a nature to render
him unable to manage his business affairs
or to comprehend his legal rights or liabili-
ties. Therefore, plaintiffs claim against the
state was not tolled because of the alleged
disability upon plaintiff attaining adult sta-
tus.

O'Neal v. Division of Family Services,
168 Utah Adv. Rep. 3 (Aug. 27, 1991) (1.
Zimmerman).

PRO SE APPEALS
The Utah Supreme Court upheld the

summary judgment dismissal of various
wrongful discharge, slander, malice, negli-
gence and breach of contract claims
brought by a former employee of North-
west Pipeline Corp. The court expressed

its wilingness to be lenient in considering
the substance of pro se arguments, but re-
fused to become his advocate. Even pro se
appeals and arguments require a legal
analysis and supporting legal authority.

Winter v. Northwest Pipeline Corp.,
Utah Sup. Ct., No. 890182 (Oct. 30, 1991)
(1. Stewart).

APPELLATE. JURISDICTION
Under the 1990 amendment to U.C.A.

Section 78-2a-3(2)(g), an appeal from the
denial of a writ of habeas corpus is taken
to the Court of Appeals when the condi-
tions of confinement or the acts of the pa-
role board are challenged.

Padila v. Utah Bd. of Pardons, Utah

Sup. Ct., No. 910036 (Oct. 30, 1991) (Per
Curiam).
INEFFECTIVE ASSISTANCE OF

COUNSEL, PREJUDICIAL
ARGUMENT

A claim of ineffective assistance of
trial counsel and appellate counsel may be
raised for the first time on certiorari re-
view in the direct appeal of defendant's

conviction when the record has been de-
veloped and judicial economy can be
achieved.

A closing argument by the prosecutor
that a witness exercised her Fifth Amend-
ment privilege because she did not want to
lie is prejudicial error. Defendant was de-
prived of effective counsel by the failure
to object to the prosecutor's comment.

State v. Humphries, 171 Utah Adv.
Rep. 6 (Oct. 4, 1991) (1. Howe).

ADDRESS CHANGES
It is the responsibility of the attorney to notify the Utah State Bar regarding

address and telephone changes. Information concerning this should be directed to
Darla Murphy or Amy Wilkerson at 531-9077.
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THE BARRISTER

End of a Bicentennial Era
By Keith A. Kelly
President-Elect,

Young Lawyers Section, Utah State Bar
Co-Chairperson, Bil of Rights Bicentennial Committee

Co-Chairperson, Utah Council on the U.S. Constitution and Bil of Rights
Shareholder, Ray, Quinney & Nebeker

December 15, 1991 marks the endof an era. That date is the 200th

anniversary of when Virginia ratified and
supplied the necessary approval to make
the Bil of Rights a part of the Constitu-

tion. With that ratification 200 years ago,
freedoms of speech, press, religion-along
with other fundamental rights-became

the law of the land.
December 15 also ends a 15-year nâ-

tional bicentennial celebration. The cele-
bration began on July 4, 1976, when we
commemorated the 200th anniversary of
the Declaration of Independence. The bi-
centennial era has reminded us about the
struggles of the American Revolution, the
problems of the Articles of Confederation,
the foresight shown in establishing a Con-
stitution, the beginnings of the federal ju-
diciary, and lastly the ratification of the
Bil of Rights.

The Young Lawyers Section has
played an important role in ending our bi-
centennial era through celebration of the
Bil of Rights BicentenniaL. The following

is a summary of activities the Section has
carried out as a part of our bicentennial

celebration. As noted, many of the activi-
ties have been carried out in conjunction
with other organizations.

Educational Programs. The Section's
Bil of Rights Bicentennial Committee set

as its major objective educating students

about the Bil of Rights. We felt that the
best way to preserve our rights would be
by helping young people understand the
importance of those rights. Thus, the Sec-
tion consulted with educators who ex-
plained that the Section could best achieve
its goal by preparing teaching materials

and by helping to implement them in the
classroom.

In order to carry out its educational

project, the Section sought and obtained a
$10,000 grant from the Utah Bar Founda-
tion. Using those funds, along with its own
budgeted funds, the Section prepared and
printed a 350-page book of teaching mate-
rials about the Bil of Rights. The book
contains original, existing, and adapted
materials encouraging students to discuss
their views on issues related to the Bil of
Rights. The Section printed over 600 cop-
ies, more than two each for the 300 sec-
ondary schools in Utah. In addition, Attor-
ney General Paul Van Dam contributed
money from his discretionary fund to print
thousands of bookmarks containing the
Bill of Rights.

In order to assist teachers in using the
materials, the Section and the State Board
of Education contacted all Utah social
studies teachers and invited them to partic-
ipate. The Section then presented a closed-
circuit television training program demon-
strating use of the materials. Videotapes of
the broadcast were then made available to
all Utah secondary schools.

Following up on the materials distribu-
tion, the Section, along with the Law-
Related Education Committee of the Se-
nior Bar, contacted schools throughout the
State to volunteer the services of young
lawyers. Dozens of presentations have
been made to social studies classes and
school assemblies.

In addition the Section, along with the
Governor's Council on the Bill of Rights,
obtained and staffed a booth at the Utah
Education Association Convention. From
the booth, young lawyers distributed over
30 boxes of free educational materials to
teachers.

Although it is difficult to determine

the total impact of this educational pro-

gram, a conservative estimate is that more
than 40,000 Utah students have been edu-
cated about the Bil of Rights through ma-
terials provided by the Young Lawyers
Section.

Essay and Poster Contest. As part of
these educational efforts, the Section-
along with the ACLU, Brian Barnard, and
the Utah Law-Related Education Project-

sponsored an essay contest for secondary

students and a poster contest for elemen-

tary students. The theme of the essay and
poster contests was "America Without the
Bil of Rights." Many students represented

their schools by submitting essays and

posters, from which winners were deter-
mined in each division.

Bil of Rights Conference. In order to
increase public awareness about the bicen-
tennial among community leaders in Utah,
last February the Section-along with the
Utah Humanities Council and the Utah

Council on the Bil of Rights-sponsored a
statewide forum for community leaders.
The forum featured columnist Jack Ander-
son as a speaker along with a panel of dis-
tinguished judges and scholars who com-
mented about the Bil of Rights. The forum
featured workshops instructing community
leaders about programs, activities, and ed-
ucational opportunities related to the Bil

of Rights. The conference was attended by
over 225 people from throughout the State,
each of whom received materials related to
the Bil of Rights celebration that could be

used in their communities.
Law Day Activities. The Section also

encouraged public awareness about the
Bill of Rights through its Law Day cele-
bration. The Law Day theme this year was
"Freedom Has a Name-The Bil of
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Rights." Young lawyers staffed booths at
shopping malls throughout the State, dis-
tributing materials about the Bil of
Rights.

Speakers Bureau. Along with the
Utah Humanities Council, the Section
sponsored a speakers bureau featuring dis-
tinguished law professors, judges, and at-
torneys. With help from grants from the
Humanities Council and American Bar
Association, the speakers bureau was or-
ganized and publicized. Its speakers have
educated numerous community organiza-
tions about the Bil of Rights.

Legislative Resolution and Gover-
nor's Proclamation. The Section has also
had a major role in éncouraging enactment
of a legislative resolution reaffirming the
importance of the Bil of Rights. Working
with the Utah Council on the Bil of
Rights, young lawyers helped to author the
resolution that was passed by the Legisla-
ture and signed by the Governor. In addi-
tion, young lawyers are working to obtain
a Governor's proclamation to be issued

December 1991, proclaiming December
15 as the day of the Bil of Rights Bicen-

tenniaL.
Utah Symphony Concert. Section

members have also been working with the
Utah Symphony to promote a Bil of
Rights Bicentennial symphony celebration
in early December. Section members facil-

itated the commissioning of a special sym-
phony commemorating the Bil of Rights
BicentenniaL. Though the help of Section
members, a $5,000 grant to parially fund
this special commission was obtained

from the George S. and Delores Dore Ec-
cles Foundation.

Other Activities. In addition to the
preceding activities, rnany Section mem-
bers have paricipated in the Bil of Rights

Bicentennial celebration through individ-
ual efforts. We are aware of young law-
yers who have spoken to church, school,
and community groups on their own initia-
tive. And not to be forgotten is the impor-
tant contribution that many young lawyers
have made to vindicate Constitutional
rights through representing their clients in
the courts, many on a pro bono basis.

Beyond the BicentenniaL. Although
the Bil of Rights was ratified on Decem-
ber 15, 1791, for most purposes it re-
mained dormant for many decades. It was
not until the late 19th century and the 20th
century that courts interpreted and en-
forced the Bil of Rights to limit the activi-
ties of the federal and, later, state govern-
ments. Just as the Bil of Rights repre-

sented a promise that would be fulfilled in
the future, the end of our bicentennial era
promises greater public awareness of our
basic rights and freedoms. We hope that
the Section's efforts made in celebrating

the bicentennial wil take root in our

State's consciousness, and that we wil
reap the reward of continued freedom and
protection of our rights.

P.S.: Thanks. Space does not permit

listing the many young lawyers and others
who helped make possible the preceding
Bicentennial celebration activities. But at
the risk of leaving many out, the Section
officers give special thans to the follow-
ing persons who have expended major

time, effort and support for our Bicenten-
nial celebration: Brian Barard, Brian
Crockett, Jathan Janove, Gordon Jenson,
Brian Larson, Lorre Lima, Kim Luhn,
Nancy Matthews, Michelle Mitchell,
Mike O'Brien, DelMont Oswald, Lieut.
Gov. Val Oveson, Morrs Rosensweig, Jo-
seph Silverstein and Attorney Gen. Paul
Van Dam. We also thank organizations
contributing to different aspects of our
celebration: the Utah Bar Foundation, the
Utah Humanities Council, the Utah Hu-
manities Resource Center, the Utah Coun-
cil on the U.S. Constitution and Bil of
Rights, the George S. and Delores Dore
Eccles Foundation, the ABA Fund for Jus-
tice and Education, the Utah State Offce
of Education, the Utah Law-Related Edu-
cation Project, the ACLU, and the League
of Women Voters.

~ u.s. Deparent 01 Tfanspoanon

Iver Get Somebody

Totolly Wasted!

TAKE THE KEYS

CAll A CAB'

TAKE A STAND.'

fRlfNOS DON'l lfl fRlfNOS DRIVf DRUNK
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Richard C. Cahoon Steps Down As

President of the Utah Bar Foundation

Richard C. Cahoon

A decade of growth for the Utah Bar
Foundation came to a close on September
17, 1991 when Richard C. Cahoon did not
seek reelection as the President of the

Foundation. Mr. Cahoon, a partner in the
Salt Lake City law-firm-üTMarSâen, Or-
ton, Cahoon & Gottfredson, wil continue

to serve as a Trustee until his present

term ends in June of 1993. He was nomi-
nated to serve as a Trustee by O. Wood
Moyle, II, the President of the Utah State
Bar Association in 1981, and shortly
thereafter Mr. Cahoon was elected as the
President of the Foundation.

During Mr. Cahoon's administration,
the Foundation has: (1) grown to where it
was able to make grants totaling in excess
of $162,000 in 1990; (2) obtained ap-
proval of the IOLTA Program from the
Utah Supreme Court; (3) implemented

the IOLTA Program; (4) revised the By-
laws and election process to allow nomi-
nations and a secret ballot by mail for the
election of Trustees by the entire Bar
membership; (5) published and distrib-
uted to all secondary schools, colleges,

and libraries in the State of Utah the book
entitled Federal Judiciary in Utah by
Clifford L. Ashton; (6) established a pol-
icy and had a certified financial report

prepared and distributed annually; (7) es-
tablished a monthly Bar Foundation up-
date published in the Utah Bar Journal;

(8) acquired a formal office location in
the Law & Justice Center and hired an
Executive Director for the general admin-
istration of the Foundation's funds and
activities; (9) initiated the annual

Founders Day luncheon on the Founda-

tion's 25th anniversary; and (10) orga-
nized a Finance Committee to advise the
Board of Trustees.

Mr. Cahoon is an outstanding attor-
ney who has given the Foundation much
of his time, talents, and special expertise
to help further the purpose of the Founda-
tion's Incorporators and fellow Trustees-
that of community involvement, helping
the disadvantaged, and improving the le-
gal community and administration of jus-
tice.

THANKS, RICHARD!

Growth of the Foundation

The Utah Bar Foundation was incor-porated on December 13, 1963.
During the first 18 years of its existence,
the foundation accumulated only approxi-
mately $40,000. The bookkeeping was

done by the Trustees of the Foundation or
their personal secretaries. The Foundation
had no office, and all the work was done
by the respective trustees of the Founda-
tion.

In 1982, the Foundation directed its
then president, Richard C. Cahoon, to at-
tend a meeting that was being held in Flor-
ida regarding the interest on lawyer's trust
accounts (IOLTA). It was at that meeting
that President Cahoon came to understand
the great untapped resource that was avail-
able to the Utah Bar Foundation. Upon

President Cahoon's recommendation, the
trustees of the Foundation, joined by the

Utah Bar Association filed a joint petition
with the Utah Supreme Court, requesting
permission to implement the IOLTA pro-
gram in Utah. On October 25, 1983, the
Utah Supreme Court approved the Petition
to implement an interest on lawyer's trust
account program (lOLT A) in Utah, In the
matter of interest on lawyer's trust
accounts, 672 P2nd 406 (Utah 1983). The
program was effective only after the Inter-
nal Revenue Service issued a favorable
determination letter indicating that the in-
terest on the lawyer's trust accounts would
not be taxable to the lawyer/firm but

would be taxable to the Foundation, and
since the Foundation was a charitable or-
ganization exempt from taxation under
Section 503(C) of the Income Tax Code,
no tax would be paid on the interest.

The program of the. Utah Bar Founda-

tion was conceived as an "opt out" pro-
gram, which meant that if the lawyers did
not sign up with the program within 30

days they would automatically be in the
program. However, as a practical matter,
the program became a voluntary program
because the banks would not transfer an
account to an interest bearing account un-
less the lawyers signed the necessary torm
allowing their account to earn interest and
have the interest paid to the Foundation. It
was very gratifying to the Foundation to
see many lawyers and firms immediately
join the IOLTA program.

At the time that the petition was pre-
sented to the Utah Supreme Court, it was
hoped that the Foundation might receive
as much as $200,000 a year if all of the
attorneys in the State joined the IOLTA
program. In 1989, the interest received by
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the Utah Bar Foundation on the IOLTA
program exceeded $200,000 for the first
time, this, despite the fact that not all of
the attorneys in the State of Utah have
joined the IOLTA program. In 1990, the
year for which the most recent audit for
the Foundation has been completed, the
Foundation received $233,138 from the
IOLTA program. With more lawyers join-
ing IOLTA, it is anticipated that the inter-
est received in 1991, wil be even greater
than in 1990.

The Foundation moved into a small of-
fice in the Law & Justice Center in 1988.
Contrary to the notion of some, the Utah
Bar Foundation is not the owner of the
Law & Justice Center. The Law & Justice
Center Foundation is the owner of the Law
& Justice Center. They are two separate,
distinct entities. Nor is the Utah Bar Foun-
dation controlled by the Utah Bar Associa-
tion. The Utah Bar Foundation is a sepa-
rate, distinct legal entity which is gov-
erned solely by the seven trstees which
are elected by all of the lawyers in the

State of Utah.
The trustees of the Utah Bar Founda-

tion have worked with the banks of the
State of Utah, and have found the banks to
be most cooperative and most helpfuL. It is
important to realize that the banks play a
very important part in the IOLTA pro-
gram. Once a lawyer executes the form re-
questing the bank to pay interest on his
trust account, the bank then changes his
non-interest bearing trust account to an in-
terest bearing account, and each month
sweeps that account and puts the interest
in an account established by the Utah Bar
Foundation at that ban. The bank then
mails to the Utah Bar Foundation a
monthly statement indicating the interest
that has been placed in its savings account
at the ban.

We encourage all of you who have not,
yet taken the time to execute a form trans-
ferrng your account to the IOLTA pro-
gram to do so. Lawyers are not entitled to
interest on their trust accounts. Monies

which are placed in trst accounts for a

short period of time, or small amounts that
wil not justify the establishment of a sep-

arate account with the interest payable to
the client, are pooled together and earn in-
terest which is paid to the Foundation in
the IOLTA program.

The Foundation now has a small office
in the northeast corner on the first floor of
the Law & Justice Center. The Foundation
presently employs an Executive Director
on a part-time basis. Since moving into the
Law & Justice Center, these administra-

tive costs have been paid by using five
(5%) percent of the IOLTA monies re-
ceived plus the interest eared on all
IOLT A monies received prior to distribu-
tion.

The trustees have established two per-
petual accounts to assure that the Founda-
tion wil be able to provide grants in the

future. The Perpetual Endowment Fund-
IOLTA consists of 10% of the money re-
ceived by the Foundation from the IOL T A
program. As of December 31, 1990, this
Fund had grown to $137,499. The other
perpetual account consists of monies

which have been received by the Founda-
tion from non-IOLTA sources. This ac-
count includes the original $40,000 accu-
mulated prior to the adoption of the

IOLTA program. On December 31, 1990,
this account had a balance of $159,153.

The Foundation, at the end of 1990,

had total assets of $572,040. Since the

IOLTA program has been established, the
Foundation has also made grants in excess
of a milion dollars for the following pro-

grams:
1. To promote legal education, increase

knowledge and awareness of law in the
community.

2. To assist in providing legal services
to the disadvantaged.

3. To improve the administration of
justice.

4. To serve other worthwhile, law-

related public purposes.
The tremendous growth of the Founda-

tion durng the last 10 years has been the
result of the devoted efforts of the Trust-
ees, voluntary paricipation by Lawyers in
the IOL T A program, and the cooperation
of the Bans. Thans.

Claim of the Month
Lawyers Professional Liabilty

Alleged Error or Omission
The Insured attorney allegedly failed to
raise objections to the existence of a "time
of the essence" clause in a contract for the
sale of real property. He further failed to
ascertain, prior to the date of closing, ex-
actly what type of documentation plaintiff
required to close the deaL.

Resume of Claim
The Insured represented seller in the sale
of real estate. He reached agreement with
buyer as to the price ($2 milion) and

agreed to buyer's demand that a "time of
the essence" clause be placed in the con-

tract. At the closing, buyer raised objec-
tions to the existence of the $200,000

mortgage on the property. The Insured, in
agreement with the title company, worked
out an arangement regarding the mort-
gage. However, prior to conclusion of the
deal that satisfied the title company, buyer
produced a recision notice and walked out,
stating that he did not believe complica-
tions could be worked out and that seller,
therefore, could not comply with the "time
of the essence" clause. Under that provi-
sion, buyer had the right to insist on clos-
ing that day or rescind the contract. Seller
sold the property one year subsequent, for
$350,000 less. The Insured, along with the
buyer, is not liable for the diminution in
purchase price, as well as interest on the
purchase price for one year.

How Claim May Have Been Avoided

Although buyer may not have been justi-
fied in waling out of the closing, the In-
sured could have taken steps prior to clos-
ing which might have prevented the reci-
sion and this litigation.

He could have advised the "time of the
essence" clause not be included in the con-
tract of sale. Had time not been of the es-
sence, buyer would not have had the right
to insist on closing that day. In light of the
fact that all documentation demanded by
buyer was in place by the following day, it
appears that the deal could have closed 24
hours later and this litigation would not
have ensued.

The Insured attorney also could have
procured the necessary documentation, or

in the alternative, buyer's written consent
to the sufficiency of existing documenta-
tion, prior to the day of closing. He was
aware of the existence of the $200,000

mortgage, the "time of essence" clause in
the contract, and the fact that buyer had a
desire not to proceed with the deal and
would possibly seize any opportunity to
rescind the contract. Accordingly, prior to
closing, he should have ascertained the
precise documentation required by each
party and the title company, and taken the
steps necessary to make same available on
closing day.

"Claim of the Month" is furnished by Rollns Burdick
Hunter of Utah, Administrator of the Bar Sponsored
Lawyers' Professional Liabilty Insurance Program.
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THANK YOU: To all of the volunteers who
helped in preparing and delivering CLE
seminars for the Utah State Bar over the

past two years, THANK YOU! It has been a
pleasure working with each of you in plan-
ning and putting on seminars for the Bar

membership. Your efforts have not gone un-
noticed. The CLE Department at the Bar
wants to express our sincere gratitude for
your help.

Thank you again,
Monica & Toby

DEAR PROCRASTINATORS: For those
of you who have put off getting your CLE
credit until the last possible minute, the Bar
is offering its assistance. On December 26,
27,30 & 31, 1991, we will be showing video-
taped CLE seminars. These wil run from
8.'00 a.m. to 5:00 p.m. (only to 12:00 noon
on the 31st) and be on a variety of topics,
including some in ETHICS. Cost will be
$5.00 per day, payable at the door. If you
like you can reserve a seat ahead of time by
callng 531-9077. Hopefully you will not
need this service, but it is here if you do.

TITLE INSURANCE
BEYOND THE BASICS

A live via satellite serninar. This prograrn is
designed to build on the attorney's basic
knowledge of title insurance in order to allow
hirn to effectively represent his or her client
at a rnore advanced level in cornrnercial

transactions as well as specialty situations.
CLE Credit: 6.5 hours
DATE: Decernber 3,1991
PLACE: Utah Law & Justice Center
FEE: $185 (plus $9.75 MCLE fee)
TIME: 8:00 a.rn. to 3:00 p.rn.

HOW TO TRY A FAMILY LAW CASE
A live via satellite seminar. This course

will teach you how to strengthen the skills
that are the keys to success in trying cases

welL. It wil teach you how to try a farnily
law case frorn preparation to final subrnis-
sions.
CLE Credit:
DATE:
PLACE:
FEE:
TIME:

6.5 hours
Decernber 4, 1991

Utah Law & Justice Center
$185 (plus $9.75 MCLE fee)
8:00 a.rn. to 3:00 p.rn.

LITIGATION TECHNIQUES
FOR LEGAL ASSISTANTS

A live via satellte serninar.
CLE Credit: 4 hours
DATE: Decernber 5,1991
PLACE: Utah Law & Justice Center
FEE: $150 (plus $6 MCLE fee)
TIME: 10:00 a.rn. to 2:00 p.m.

CLE FOR THE GENERAL
PRACTITIONER

A one and one-half day CLE Institute
geared to the needs of sole practitioners and
attorneys in srnall offices will be co-

sponsored by Westrninster College and the
Utah State Bar. The Institute offers 12 CLE
credits (3 of these in ETHICS) in one Friday
afternoon and all day Saturday session. Other
topics include appellate procedures; attor-
ney's title guaranty fund; lirnited liabilty
cornpanies; juvenile, ernployment, family,
and collections lai:; and, irnplernenting com-
puters in the law office. Call 488-4159 for
registration information.
CLE Credit: 12 hours (3 in ETHICS)

DATE: Decernber 6 & 7,1991
PLACE: Westrninster College, 1840 S.

1300 E., S.L.e.
$200
1:00 to 5:00 p.rn. Dec. 6:
9:00 to 5:00 p.rn. Dec. 7

FEE:
TIME:

HOW TO ATTACK AND DEFEND
THE DEBT DEAL GONE WRONG

A live via satellte serninar.
CLE Credit: 6.5 hours
DATE: Decernber 10,1991
PLACE: Utah Law & Justice Center
FEE: $185 (plus $9.75 MCLE fee)
TIME: 8:00 a.rn. to 3:00 p.rn.

MAKING THE SYSTEM WORK-
BANKRUPTCY SEMINAR

This serninar is part of the continuing series
offered by the Bankrptcy Section. Barbara

Richman, Chapter 13 Trustee, is the pre-
senter for this program. We expect a strong
turnout for the prograrn so register early.
CLE Credit: 2 hours
DATE: December 12,1991
PLACE: Utah Law & Justice Center
FEE: $25
TIME: 12:00 noon to 2:00 p.rn.

RAINMAKING: FROM PROSPECTS
TO CLIENTS

This course is designed for attorneys, in
sole, srnall and large firm practices, who

want the rnost powerful strategies and tech-
niques available in order to rnaxirnize their
ability to attract clients and keep thern. If the
developrnent and rnaintenance of your prac-
tice in this changing legal rnarketplace is a
priority, this program is for you.
CLE Credit: 8 hours
DATE: Decernber 16,1991
PLACE: Utah Law & Justice Center
FEE: $115
TIME: 8:00 a.m. to 5:30 p.rn.

EMPLOYMENT LAW II
This is a New Lawyer CLE workshop and

is open to general registrations on a space

available basis. This workshop, a continua-
tion of Novernber's, will cover basic ernploy-
rnent law issues.
CLE Credit: 3 hours
DATE: D~cernber 18, 1991
PLACE: Utah Law & Justice Center
FEE: $30
TIME: 5:30 to 8:30 p.m.

LEGISLATIVE PREVIEW
This seminar is co-sponsored with the Divi-

sion of Continuing Education at the Univer-
sity of Utah. The serninar will exarnine bills
and issues for the upcorning 1992 Utah legis-
lative session. Presenters will exarnine these
issues and their possible rarnifications to the
legal industry and to Utah in general. Present-
ers for the prograrn include attorney lobby-

ists, an attorney who has argued bils before
legislative cornrnittees, and a Representative
from the Utah House. This program provides

an excellent opportunity to get a step ahead of
the upcorning session and to prepare your

practice for possible changes in Utah law.
CLE Credit: 4 hours
DATE: Decernber 20,1991
PLACE: Utah Law & Justice Center
FEE: Call
TIME: 8:00 a.rn. to 12:00 noon

BIOREMEDIATION: THE STATE OF
PRACTICE IN HAZARDOUS WASTE

REMEDIATION OPERATIONS
A live via satellte seminar. This serninar is

being presented by the Arnerican Waste Man-
agernent Association.
CLE Credit: 4 hours
DATE: January 9,1992
PLACE: Utah Law & Justice Center
FEE: $150 (plus $6 MCLE fee)
TIME: 10:00 a.rn. to 2:00 p.rn

BANKRUPTCY WORKSHOP
This is a New Lawyer CLE workshop and

is open to general registrations on a space

available basis. Carolyn Montgornery, the
former Chair of the Bankrptcy Section, will
be rnaking this presentation on basic practice
in bankrptcy.
CLE Credit:
DATE:
PLACE:
FEE:
TIME:

3 hours
January 15, 1992
Utah Law & Justice Center
$30
5:30 to 8:30 p.rn.

FUNDAMENTALS OF THE
PERSONAL INJURY TRIAL

This serninar will cover the basics involved
in a personal injury case. An automobile accic
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dent case wil serve as a demonstration case

to highlight the elernents of the personal in-
jury case. Experts with experience in present-
ing these cases will bring their experience

and techniques to you in this basic level and
review course.
CLE Credit:
DATE:
PLACE:
FEE:
TIME:

4 hours
January 17, 1992
Utah Law & Justice Center
to be determned
8:00 a.rn. to 12:00 noon

WINNING STRATEGIES
IN PRODUCT LIABILITY CASES

A live via satellite seminar. Here's an op-
portunity to hear frorn some of the most ex-
perienced trial lawyers in the countr on han-
dling product liability litigation. Ths seminar
wil take you from an evaluation of the case
all the way through examination of the ex-
pert.
CLE Credit:
DATE:
PLACE:
FEE:
TIME:

6.5 hours
January 21, 1992
Utah Law & Justice Center
$185 (plus $9.75 MCLE fee)
8:00 a.m. to 3:00 p.m.

LAW FIRM BUSINESS MANAGEMENT
A live via satellite seminar. This seminar

wil be of special interest to fir managing
parers, executive and managernent cornmit-

tee members, department and office heads,

executive directors, chief financial officers,
and all parers concerned with how their

firms can be managed more effectively.
CLE Credit: 6.5 hours
DATE: Januar 28,1992
PLACE: Utah Law & Justice Center
FEE: $185 (plus $9.75 MCLE fee)
TIME: 8:00 a.m. to 3:00 p.m.

HOW TO DIAGNOSE AND TREAT
YOUR BANK OR THRIFT CLIENT

A live via satellite seminar. This program
wil detail proven methods on how to per-
form a due diligence assessment of your cli-
ent and how to design an action plan to ad-
dress specific problems. The program is de-
signed for attorneys, accountants, and other
consultants to financial institutions, ban di-
rectors and officers, as well as the regulators.
The issues explored are important for all fi-
nancial institutions, large or small, public or
closely held.

CLE Credit:
DATE:
PLACE:
FEE:
TIME:

6.5 hours
Februar i 1, 1992
Utah Law & Justice Center
$185 (plus $9.75 MCLE fee)
8:00 a.m. to 3:00 p.m.

THE CIVIL RIGHTS ACT OF 1991
A live via satellite seminar.

CLE Credit: 4 hours
DATE: Februar 13, 1992

PLACE:
FEE:
TIME:

Utah Law & Justice Center
$150 (plus $6 MCLE fee)
10:00 a.m. to 2:00 p.rn.

CONSUMER BANKRUPTCY
This course, co-sponsored with ALI-

ABA, is designed to assist counsel who are
not specialists in representing consumer

debtors or their creditors. The course is
structured around the question of whether a
client will be better served by filng a chapter
7 liquidation case ora 13 case and plan. The
advantages and disadvantages of each chap-
ter, as well as the opportnity for chapters,

wil be fully explored by the faculty.
CLE Credit: 13 hours

DATE: February 13-14, 1992
PLACE: Olympia Hotel, Park City
FEE: $495
TIME: 9:00 a.m. to 5:00 p.m.

UPDATE: IMPLEMENTATION OF
THE 1990 CLEAN AIR ACT

AMENDMENTS
A live via satellite seminar.

CLE Credit: 4 hours
DATE: Februar 27,1992
PLACE: Utah Law & Justice Center
FEE: $150 (plus $6 MCLE fee)
TIME: 10:00 a.m. to 2:00 p.m.

CORPORATE MERGERS &
ACQUISITIONS

Cosponsored with ALI-ABA
CLE Credit: Approx. 12 hours

DATE: March 5-6, 1992
PLACE: Olympia Hotel, Park City
FEE: $495
TIME: 8:00 a.m. to 5:00 p.m.

1- - - - - - - - - - - - - - - - - - - - - - - - --I

CLE REGISTRATION FORM

TITLE OF PROGRAM
1.

2.

Make all checks payable to the Utah State
Bar/CLE

FEE

Total Due

Narne Phone

Address City, State, ZIP

Exp. DateBar Nurnber American Express/MasterCardNISA

Signature

Please send in your registration with payrnent to: Utah State Bar, CLE Deparent, 645 S. 200 E., Salt Lake City, UT
84111.

The Bar and the Continuing Legal Education Deparment are workig with Sections to provide a full complement of
live seminars. Watch for future mailngs.

Registration and Cancellation Policies: Please register in advance, as registrations are taken on a space-available basis.
Those who register at the door are welcome but cannot always be guaranteed entrance or materials on the semiar day. If
you cannot attend a seminar for which you have registered, please contact the Bar as far in advance as possible. No
refunds wil be made for live programs unless notification of cancellation is received at least 48 hours in advance.

NOTE: It is the responsibilty of each attorney to maintain records of his or her attendance at seminars for purposes of
the two-year CLE reporting period required by the Utah Mandatory CLE Board.L _~

NON-DISCHARGEABLE DEBTS
A live via satellite seminar.

CLE Credit: 6.5 hours
DATE: Màrch 10, 1992
PLACE: Utah Law & Justice Center
FEE: $185 (plus $9.75 MCLE fee)
TIME: 10:00 a.m. to 2:00 p.m.

UTAH STATE BAR 1992 MID-YEAR
MEETING

Come down to St. George for this excel-
lent CLE convention. Enjoy the warmth of
southern Utah while getting a jump on your
CLE requirements for the next reporting pe-
riod. Watch for mailings on this program and
sign up early to ensure your registration.
CLE Credit: 8 hours (2 in ETHICS)

DATE: March 12-15, 1992
PLACE: Holiday In, St. George
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For information regarding classified ad-
vertising, please contact Leslee Ron at
531~9077.-
EQUIPMENT FOR SALE

Walnut conference table with glass top,
eight custom-made chairs, walnut book-
case, JVC 26" color TV with remote, Pa-
nasonic Omnivision VCR with remote,
large TV stand. Please call (801) 269-0505
for additional information.-
OFFICE SHARING/
SPACE AVAILABLE

Choice office sharing space for rent in
beautiful, historic building in Ogden,
Utah. Several offices available. For infor-
mation, please contact (801) 621-1384.

Office Share-Deluxe downtown office
space for one attorney and secretary. Re-
ceptionist, copier, FAX, telephone, free
parking, conference room, overfow work,
common reception and private reception
areas, east access to freeways. Send all in-
quiries c/o Box B, Utah State Bar.

Charming office space available at nice
Murray location (Independence Square).
Single office complete with reception ser-
vice, telephone, FAX machine, copier, and
word processing. Convenient parking.
Please call (80 I) 269-0505 for additional
information.

Office space for Attorney. Highly attrac-
tive appearance. Downtown tower. All
amenities. Some overfow work. $550 a
month. Call Teresa at 328-4333.

Newly finished, deluxe, professional of-
fice space for two attorneys and staff. Ap-
proximately 1,300 square feet, 7821 S.
700 East. Space includes two private of-

fices, reception area, conference room, li-
brary, file storage, and much more. Con-
venient parking immediately adjacent to
building for both clients and staff. Call
272-1013.

Attractive Office Space available in
Union Park area (1200 E. 7000 S.) next to
the Holiday Spa. Office sharing with five
other attorneys. Window and/or interior
office is complete with secretarial and
word processing services or space for your
own secretary, reception area, copier, tele-
phone. FAX machine and conference
room. Close freeway access to all parts of
the Valley. Please contact Wynn at (801)
566-3688 or David at (801) 268-9868.-
POSITIONS AVAILABLE

Small, growing Salt Lake firm of experi-
enced attorneys needs to fill a void left by
our deceased lead litigation attorney. We
want an established, hard-working
attorney(s) with significant
caseload/clientele to merge with ours.
Firm has civil practice-focus on com-

mercial and real estate transactions and
disputes, family law, estate planning, as

well as plaintiff and defense civil litiga-
tion. New offces. Great opportunity for
the right attorney or firm. Replies kept

confidentiaL. Contact us through Box L,
Utah State Bar.-
POSITION SOUGHT

Out-of-state solo attorney admitted in
Utah desires to relocate to Utah. Eight
years' general practice experience. Can
generate local clientele with family and
business ties. Is wiling to consider various
options, positions and locations but prefer

Salt Lake or Utah counties or vicinity. Ex-
cellent legal and interpersonal skills. Re-
ply to Box H, Utah State Bar, to request
resume and references.

Ex-Utah resident practicing in Denver
seeks position in Salt Lake City. Seven-
and-a-half years commercial litigation ex-
perience, including securities, commodi-
ties, broker/dealer. Licensed in Utah and
Colorado. Inquiries must be confidentiaL.
For copy of resume or interview: (303)
866-9412 (w) or (303) 423-2518 (h).-
MISCELLANEOUS

International Cultural Enrichment Op-
portunity for your child and family. Stu-

dents with two years study in French, Ger-
man or Spanish can live for 3 to 4 weeks
during the summer with a family in
France, the Ivory Coast, Germany or

Spain. Excellent opportunity to really
learn a foreign language and experience a
foreign culture. Total cost, exclusive of

spending money, is $1600-$1800. Pro-

gram to Russia also available. No study of
Russian required. AND/OR be a host fam-
ily to a foreign student for 3 to 4 weeks
during the summer for a great experience.
Arrangements through NACEL, a non-
profit foreign exchange organization. Con-
tact David at 269-9868 or Karma at 261-
4121.

Tired of Law? Are you seriously inter-
ested in an alternative that pays much
more and doesn't have the headaches and
hassles? Would you like to know of a way
within the next 3 to 9 months to at least
replace and probably exceed your current
income and earn money while you sleep?
Please call Randy Klimt (80 I) 582-1728.

Notice of Special
Institute on Mineral
Title Examination

The Rocky Mountain Mineral Law
Foundation is sponsoring a two-day Spe-
cial Institute on Mineral Tite Examination
at the Hyatt Regency in Denver on Thurs-
day and Friday, February 20 & 21, 1992.

This program complements and up-
dates the Foundation's two previous title
examination institutes in 1977 and 1982
by presenting in-depth insight into the le-
gal and practical aspects of the title exami-
nation process. The program provides a

thorough review and traiiiig session,
while at the same time, exposes new is-
sues and problems not previously encoun-
tered or anticipated. A

Program topics include the types, na-
ture and scope of title opinions;ithe meth-
odology of reviewing title data and prepar-
ing opinions; examination of title to fee,
state, federal, and Indian lands, as well as
to unpatented mining claims, water rights,
and other commonly encountered lands;
curing title defects; non-record consider-
ations; and ethical issues in mineral title
examination. Speakers wil endeavor to

provide practical solutions for common,
and not so common, title problems en-

countered in the exploration for and devel-
opment of oil, gas, water, and hard miner-
als.

As an attendee or purchaser of the
manual from the 1982 Institute on Mineral
Title Examination, we thought you might
be particularly interested in this program.
If you wish to register anyone in your of-
fice, please submit a registration form as
soon as possible. Room reservation re-
quest and registration forms are available
upon request.

Thank you for your interest. If you
have any question, please give us a call.
We hope that you wil be able to join us in
Denver.
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Search 300,000
pages of legal text,

save your client money
and boost your

bottom line in the time
it takes to read this

sentence.

LegaSearch.
The most comprehensive repository

of combined Utah/Federal law available.
Anywhere. A fingertip tool designed to
research volumes of jurisprudence in

seconds, using an up-to-date,

easy-to-use compact disc.

A traditional "on-line" reference
service can cost hundreds of dollars
per hour. But LegaSearch is not an

on-line system. Rather, it allows you to
bil real research time, from your desk,

at substantially lower rates.
Your clients save money as the system

pays for itself; then, it goes beyond
simply paying for itself, and rapidly

becomes a profit center for your firm.

LegaSearch.
No other research tool can match

its breadth, its speed, its savings, or its

contribution to your firm's
bottom line.

LegaSearch

774 SOUTH 400 EAST' OREM liT 84058

TEL: 801.225.2iii FAX: 801.222.0767




