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PRESIDENT'S MESSAGE

"It was the best of times, it was the
worst of times..." This famous quote
by Charles Dickens in 1859 in many ways
summarizes my year as President. Let me
explain.

THE WORST OF TIMES

The Bar's financial situation has been the
primary focus for my entire year. Because
finances have been so much in the fore-
front, it seems that I have not had time to
do many of the constructive things I
wanted to do as President. However, in ret-
rospect, I am now grateful that we have
gone through the difficult process of defin-
ing what the Bar does for its members, and
the financial impact of the same.

When I began my year the Bar was al-
ready experiencing deficit spending partly
because of the prior use of existing re-
serves to help in the construction of the
Law and Justice Center, and partly because
Bar revenues were not increasing as ex-
pected. Since 1986, growth in Utah Bar
membership has leveled off resulting in
less revenue than anticipated, however, ex-
penses have not been so gracious. There
have also been significant litigation costs
and the increasing need to provide ade-
quate service to the members in response
to the demands of a full service Bar.

By Hans Q. Chamberlain

One of the first actions taken by the Bar
Commission during this fiscal year was to
adopt a zero deficit budget. That required
an immediate cut in excess of $80,000
from the proposed budget (the Bar operates
on a budget of approximately $1,100,000
per year). From the very first meeting of
my term, the Bar Commission has contin-
ued to explore ways to cut spending in
hopes of eliminating the need to seek a
substantial dues increase. As the year pro-
gressed, it became painfully clear that we
would not meet our goal of a zero deficit
budget for fiscal year 1990, that expenses
would exceed revenues, and in spite of
continued cuts in spending, a dues increase
was necessary. No one likes to increase the
dues Bar members pay, but until the Bar
gets back on a sound financial basis, fiscal
responsibility mandated the decision to
seek a dues increase. It simply costs the
Bar more to operate on a year to year basis,
just like any other business, including the
average law office.

I am writing this final message approxi-
mately 40 days in advance of its publica-
tion date because the Bar Journal requires
approximately that much lead time before
actual publication. By the time this mes-

sage is published, the court will have likely ,

A Dickens Tale Come True

ruled on the dues petition. Regardless of
what the court does, I am confident that
future Bar presidents and commissions will
make every effort to establish a sound fi-
nancial basis for the Bar, even if it takes a
major overhaul of existing Bar programs
and services. In an effort to fine tune the
budgeting process, the Budget and Finance
Committee has been completely revamped
to include members with considerable fi-
nancial experience. Pete Ellison, of Zion
First National Bank, will chair the Com-
mittee and will be assisted by Bob Graham,

Jon Butler, Stuart Hinckley, and two mem-
bers from the Bar Commission, one of
which will be the President or President-
Elect.

Concerning how the Law and Justice Cen-
ter is managed, the Bar Foundation
awarded an $8,000 grant to the Bar to fund
a study concerning the utilization of the
Law and Justice Center, meeting room
costs, marketing of available space, and
overall strategy to make the Center oper-
ated on a cost effective basis. This study is
currently under way, and should provide
some valuable information to the Bar for
many years to come. My thanks to the Bar
Foundation for its support of this worth-
while study.
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The resignation of Steve Hutchinson as
Executive Director of the Bar in late May
created additional challenges for me. Steve
served the Bar well since his selection in
1985 and I thank him for his efforts. While
Steve served as Executive Director, the
Bar has dramatically expanded its array of
programs and services to Bar members and
the public. We have completed the Law
and Justice Center and initiated the Tues-
day Night Bar Outreach Program, both of
which have received national recognition.
As you know, the Bar has implemented
mandatory continuing legal education and
this coming fall, the Bar will initiate an
extensive skills development program for
new lawyers.

The Bar will continue to face many chal-
lenges in future years. Hopefully, all of
these problems will not surface at one
time, as it has sometimes appeared to be
the case this year. Whatever the problems,
I have great confidence in your new Presi-
dent, the Honorable Pam Greenwood, and
the Bar Commissioners who are not only
dedicated public servants, but also most
capable of dealing with existing problems.

THE BEST OF TIMES

In spite of the problems the Bar has faced
this year, it has been a great honor to have
served as President of the Bar. T have ac-
quired a deep commitment to the legal pro-
fession, a better understanding of the Bar's
strengths and weaknesses, and a firm reso-
lution to make things better for Bar mem-
bers and those we serve.

have been on the Bar Commission since
1982, and by reason of that longevity, 1
have formed many friendships that are
very meaningful to me. Because of the ex-
isting problems (both financial and other-
wise), I have seen Bar Commissioners ex-
cel in trying to solve the many issues fac-
ing the Bar. To each of them, I convey my
sincere thanks. I have learned much from
them.

Most of my time as President has been
"defense” oriented and I have learned to
appreciate the term "crisis management,"
In spite of these facts, the Sections and
Committees of the Bar continue to perform
in outstanding fashion. Space does not per-
mit me to specify all of their many accom-
plishments, but undoubtedly, the public
has been well served this past year by the
volunteer efforts of Utah lawyers. In the
area of volunteerism, lawyers don't have to
take a backseat to anyone.

As I have met with other Bar leaders this
past year, I have found the Utah Bar to be
on the cutting edge in the programs and
services it provides to its members. While

that is commendable in many ways, per-
haps it has not been the most healthy ap-
proach, at least from a financial standpoint.
Most likely, you. will see changes in how
the Bar operates in the future in both ser-
vice and programs.

This was the first full year of operation
for the Law and Justice Center. While it
remains controversial and has had a finan-
cial impact on Bar operations, it has served
as a gathering place for many notable
events and CLE functions. In spite of its
critics, it has created a positive image in
the eyes of the community and has pro-
vided meeting space that did not otherwise
exist to promote quality public service to
those in need. Just look at the success of
the Tuesday Night Bar where over 100
volunteers give of their time. I am not sure
the Tuesday Night Bar, as well as many
other programs, would have been as suc-
cessful as they have been without the
availability of the Law and Justice Center.
Sure it has been at some cost to the mem-
bers, but in my opinion, well worth the
cost and effort,

When it appeared that I had a chance to
become the first Bar President from south-
ern Utah in over 20 years, the members I
represent graciously allowed me the oppor-
tunity to serve a third term on the Bar

Commission. At that time, I committed to
them that I would resign after my year as
President to allow someone else to serve
the last year of my 3 year term, recogniz-
ing, of course, that I would remain on the
Commission as Past President in an ex-
officio capacity. I will therefore be resign-
ing as a voting member of the Bar after the
Annual Meeting and would encourage
those in my district to seek the vacancy
that now exists.

Although this has been a difficult year, in
final analysis, and in spite of all the prob-
lems, I can easily say that "the best of
times" still far outweigh "the worst of
times."

In conclusion, a public thanks is only
appropriate to the Bar staff and my own
firm and staff for their support this past
year. Most of all, my love and thanks to
my wife, Mary, and my four daughters,
Stacy, Shauna, Marni and Heather.

Thanks for a memorable year.

Suitter Axland Armstrong & Hanson
is pleased to announce that

Jeffrey Weston Shields

Cherie P. Shanteau

Charles P. Sampson

&

Jesse C. Trentadue

have become members of the firm.

June/July 1990




Inappropriate Gender-Related Behavior

By J. Michael Hansen

On April 23, 1990, the Utah Task Force
on Gender and Justice, after a three
year study, released its findings and recom-
mendations at the April Session of the Utah
Judicial Council. The Task Force, chaired
by Aileen H. Clyde, included judges from
each level of the Utah court system, law-
yers, court personnel and community lead-
ers. The Task Force was established in No-
vember 1986 by the Judicial Council to in-
quire into the nature, extent and conse-
quences of gender bias as it might exist
within the Utah court system. In conduct-
ing its inquiry, and making concrete rec-
ommendations for reform where necessary,
the Task Force utilized various methods of
data collection including statewide public
hearings, statewide confidential hearings, a
written survey of 2,000 Utah attorneys, a
telephone survey of Utah's County Attor-
ney Offices, statewide employee focus
groups and personnel data from the Admin-
istrative Office of the Courts.

In conducting its work, the Task Force
utilized the following definition of gender
bias:

Gender bias encompasses society's

perception of the value of work as-

signed to each sex, the myths and
misconceptions about the social and
economic realities of people's lives,

and the stereotypes that society has as-

signed to the behavior of men and

women.

The primary goal of the Task Force was
to increase awareness of the ways in which
inappropriate gender-related attitudes and
behaviors can influence the mission of the
courts. The five areas investigated by the
Task Force were Domestic Relations, Do-
mestic Violence, Judicial Selection, Court
Employment and Courtroom Interaction.
While each of the areas of the Task Force's
study is important, the day-to-day conduct
of attorneys in the office and courtroom set-
ting is the area in which we, as a Bar, can
have the most impact.

The significance of the problem is best
illustrated by the fact that when the data on
courtroom interaction was sorted by gender,
the responses to every question produced
statistically significant differences. A major-
ity of male and female attorneys, irrespec-
tive of age or the location of their practice,
perceived differently how men and women
are treated in the courtroom. As the Report
states:

While persons may reasonably per-

ceive the world differently, their per-

ceptions become problematic when

those who do not perceive a problem

dismiss the concerns of those who do.

Such attitudes contribute to communi-

cation barriers, resulting in unwilling-

ness to discuss the issues and hostility

toward those who raise them. That so
many men are oblivious to what is real
to so many women is part of the prob-
lem of gender bias and is one of the
reasons that it is so difficult to con-
front, discuss, and deal with in a pro-
ductive fashion.

The Task Force states that a common
misunderstanding is that persons who en-
gage in gender bias necessarily intend to
discriminate. The Task Force notes that
"many persons who exhibit inappropriate
gender-related attitudes and behaviors may
have no intent to discriminate, no intent to
stereotype men or women, no intent to gen-
eralize about appropriate roles or behaviors
for men or women."

Women who responded to the Task Force
Survey, and who participated in the public
and confidential hearings, noted that while
the attitude of the judiciary towards women
has generally improved, the same cannot
be said of the behavior of male attorneys.
This gender bias appeared in many forms.
Female survey respondents repeatedly
stated that male lawyers address them by
first names or in terms of endearment while
addressing male lawyers by title or sur-
name. Female respondents also noted that
male attorneys made comments about their

Vol. 3, No.
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physical or sexual attributes or appearance.
Over 65 percent of the female survey re-
spondents reported these behaviors occur-
ring "sometimes" or more often, and 30
percent of male respondents agreed.
Women lawyers reported that women law-
yers, litigants and witnesses are interrupted
by judges more frequently than male law-
yers, litigants and witnesses. They further
stated that deferential treatment accorded
to women in court by men is demeaning
and undermines their credibility and that
women lawyers receive lower fee awards
for similar work.

The Task Force recommended that the
Utah Bar Association:

1. Amend the Rules of Professional
Conduct to prohibit attorneys from engag-
ing in inappropriate gender-related con-
duct.

2. Insure that continuing legal educa-
tion programs include a component di-
rected to gender fairness in court and pro-
fessional interactions.

3. Improve continuing legal education
programs by:

(a) Developing a policy that expressly
prohibits inappropriate gender-related con-
duct in Bar-sponsored education programs;

(b) Screening potential continuing le-
gal education faculty members for gender
issue awareness;

(c) Include in program evaluations
questions that address the gender fairness
of both the substantive program and the
faculty member's presentation; and

(d) Recruit qualified women as fac-
ulty in continuing legal education pro-
grams and as panelists at conferences and
seminars.

4. Communicate the results of the
Task Force's Attorney Survey to all mem-
bers of the Utah State Bar.

5. Insure that all Bar publications and
communications are gender neutral.

The Bar Commission is reviewing the
Task Force Report. As noted by the Re-
port, "a fair justice system must include
equitable treatment of all persons in the
system, regardless of individual differenc-
es, and without bias that is either inten-
tional or unintentional, benevolent or ma-
levolent."

I strongly recommend that all attorneys
familiarize themselves with the Task Force
Report. Copies of the Report can be ob-
| tained through the Administrative Office
of the Courts, 230 S. 500 E., Suite 300, in
Salt Lake City.
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Jury Surveys and Pretrial Publicity:
Two Case Studies

*MR. MATHESON is a faculty member at
the University of Utah College of Law.
This past year he has served as Visiting
Associate Professor in the Frank Stanton
Chair on the First Amendment at Harvard
University's Shorenstein Center in the
John F. Kennedy School of Government.

L. INTRODUCTION

During the 1980s the nation witnessed an
increasing number of lengthy and highly
publicized criminal trials that were pre-
ceded by intense and protracted pretrial
press coverage. Utah had its share of high
profile cases during this period, beginning
with the state prosecution of Joseph Paul
Franklin for a racially motivated murder to
the recent federal criminal fraud trial of
prominent Salt Lake businessman Gary
Sheets.

Although the highly publicized case may
offer exposure to the ambitious prosecutor
or the flamboyant defense counsel and
may help satiate the public's seemingly

By Scott M. Matheson Jr.* and Randy L. Dryer**

**MR. DRYER is a shareholder in the law
firm of Parsons, Behle & Latimer and spe-
cializes in media law. He serves on the
Board of Bar Commissioners.

ingly endless appetite for the sensational, it
presents difficult challenges to the judicial
system in balancing the fair trial rights of
the accused and the constitutional protec-
tion for a free press. The principal chal-
lenge is securing an impartial jury.

In determining whether pretrial publicity
will prevent a prospective juror from serv-
ing as an impartial factfinder, a series of
questions must be answered: whether the
juror was exposed to prejudicial publicity,
whether the juror recalls the publicity,
whether the publicity has affected the ju-
ror's opinion on guilt or innocence, and
whether—in spite of any such opinion the
juror can decide the case impartially based
solely on evidence presented at trial.'

In recent years, more attorneys and

judges have employed detailed and com-
prehensive written jury questionnaires to
obtain information about prospective ju-
rors, including the impact of pretrial pub-
licity. Members of the jury venire are asked
to complete the surveys during the jury se-
lection process and before completion of
oral jury voir dire. Federal and state courts
in Utah have followed this course in high-
profile criminal prosecutions. This practice
should produce significant data about a va-
riety of jury issues.

To demonstrate the potential of this infor-
mation, we have analyzed the responses to
jury surveys used in two high-profile crimi-
nal cases tried in Utah to determine
whether the data shed light on the fair trial
and free press issue. United States v. Af-
fleck involved a multimillion dollar invest-
ment fraud. State of Utah v. McCovey con-
cerned a killing of a pregnancy mother. In
both cases there was extensive press cover-
age, and in both the defense moved unsuc-
cessfully for a change of venue based on
prejudicial pretrial publicity.’

Our analysis of the jury survey data sup-
ports the trial courts' denial of the change
of venue motions.* The surveys also add to
the growing evidence that concern about
pretrial publicity, even in the relatively few
high-profile cases, should not be overstat-
ed.* Finally, the McCovey data suggests
that a possibly effective voir dire question
to screen out bias based on pretrial public-
ity is to ask whether the prospective juror
thinks that most press accounts are true and
accurate. We caution that written survey
responses from two jury venires hardly
constitute a basis for general conclusions,
but they may suggest some tendencies and
underscore the potential value of this data
source.

Vol. 3, No. 6




II. THE CASES

The first case was a federal prosecution
against Grant C. Affleck.’ Following a six-
week trial before a 12-person jury, he was
convicted on eight counts of securities
fraud, one count of causing a person to
travel in interstate commerce to execute a
fraudulent scheme, and one count of bank-
ruptcy fraud. He was acquitted of 10
counts of mail fraud and on one count of
bankruptcy fraud. The case involved Af-
fleck's business transactions as
owner/manager of AFCO Enterprises, a
real estate development company operating
in the Salt Lake area.

Mounting cash flow problems led AFCO
and Affleck in 1981 to seek alternative
sources of capital by convincing home-
owners to obtain second mortgages on
their homes and then loaning the money
received to AFCO in return for a high-
interest promissory note. Affleck gained
access to many individuals and their funds
through his Mormon Church connections
and promises of a fail-safe investment.
However, rather than using the funds for
further real estate investment, the money
was used to meet AFCO's existing debts,
and the investors were promised many bo-
gus benefits. AFCO filed for Chapter 11
bankruptcy in the spring of 1982, and Af-
fleck was indicted in November 1983. Ap-
proximately 650 investors lost about $20
million as a result of these transactions.

The second case was a state prosecu-
tion for first degree homicide and aggra-
vated robbery against Charles K. McCov-
ey.® He was convicted in January 1989 by
an eight-member jury of second degree ho-
micide and aggravated robbery. The homi-
cide victim, Anna Holmes, was located at
the Video Voyager Store in the Salt Lake
Valley on April 22, 1988, with her three
daughters and several of their friends.
While Mrs. Holmes was near the cash reg-
ister, McCovey approached her, drew a
small caliber revolver, put the gun to the
back of her head, and announced he was
robbing the store. After receiving money
from the store clerk, McCovey fired the
gun into Mrs. Holmes' skull and caused her
death. She was pregnant at the time. Her
baby daughter was delivered prematurely
and survived, but she suffered brain dam-
age. One of the victim's daughters wit-
nessed the shooting. In addition to raising
three young children, Mrs. Holmes was a
savings and loan branch manager, was ac-
tive in the Mormon Church, was an officer
in her local chamber of commerce and a
member of her town council, and was ac-
tive in a variety of other community af-
fairs. McCovey was apprehended on April
25. A preliminary hearing was held on

June 2, at which time McCovey was bound
over for trial in state district court.

III. PRESS COVERAGE
Both cases received substantial press
coverage from the primary news outlets in
Salt Lake City: two daily newspapers,
three network-affiliated television stations,
and several radio stations.

In court papers filed in November 1983
setting forth the factual basis for a change
of venue motion, Affleck's counsel at-
tached copies of 29 Salt Lake newspaper
articles, a Forbes magazine article, and ra-
dio wire copy. The news accounts reported
AFCO's financial problems and bankruptcy
proceedings, investor lawsuits against
AFCO and Affleck, and state and federal
regulatory and prosecutorial action taken
against AFCO and Affleck between Febru-
ary 1982 and September 1983. In an Au-
gust 1984 motion to reconsider the federal
court's denial of a change of venue, Af-
fleck's counsel attached copies of two Utah

"Analysis of jury survey
data supports the court's
denial of the change of
venue motions."

Holiday magazine articles that attempted
an overview of the financial and legal his-
tory of AFCO and Affleck and copies of
20 newspaper articles reporting mainly
about federal trial proceedings in investor
suits against AFCO and Affleck. To sup-
port both attempts at change of venue, Af-
fleck's attorneys also contended that there
was extensive television and radio cover-
age but did not compile logs or statistics on
times and frequency.

Press coverage also was extensive on the
Anna Holmes killing. Between the shoot-
ing on April 22, 1988 and shortly after the

preliminary hearing in June, the daily
newspapers each carried 14  stories, al-
most always running on the front or the
metro or local  section of the paper. The
three television stations broadcast at least
24, 16, and 15 stories respectively.” The
coverage included details about the inci-
dent, the investigation leading to the arrest

of McCovey, McCovey's criminal history,
the victim's funeral, profiles on Mrs.
Holmes and her family, and court proceed-
ings. The latter included evidence pre-
sented at the preliminary hearing, which
revealed incriminating statements attrib-
uted to the accused.®

IV. THE SURVEYS

In both cases the trial courts employed
lengthy juror questionnaires before oral
jury voir dire. There were 116 questions in
the Affleck survey, which was 44 pages in
length. The McCovey survey was 38 pages
and contained 311 questions. The comple-
tton and analysis of the questionnaires oc-
cupied at least a full day of the proceed-
ings.” The trial judge and counsel had an
opportunity to study the completed ques-
tionnaires before oral voir dire and to con-
sider challenges for cause. In reviewing the
surveys, the trial participants knew the
identity of each respondent.

We were interested in obtaining survey
responses concerning demographic infor-
mation (age, education, etc.), news view-
ing and reading habits, knowledge about
the specific case, and attitudes toward the
criminal justice system and the defendant.
Although they shared common questions,
the survey differed in many respects due to
the differences in the crimes charged. The
McCovey survey was more searching and
comprehensive on the issue of press cover-
age and also elicited more meaningful de-
mographic data.

In McCovey, 100 persons. on the venire
filled out the questionnaire, and we tabu-
lated data from each of these surveys. In
Affleck, 77 persons were available for indi-
vidual oral jury voir dire. We tabulated
data from the 73 survey questionnaires re-
lating to this group that could be located in
the case file. Accordingly, we had data
from all or virtually all of the prospective
jurors who were available for oral voir
dire."

The data was cross-tabulated to deter-
mine how respondents who answered in a
particular way to one question responded
to other questions. Nonetheless, because
the number of respondents was small in
subcategories based on age, gender, educa-
tion, religion, or press viewing habits, any
interpretation of the data must be regarded
with caution. Indeed, some subgroups were
too small to attempt any interpretation. For
example, nine of 100 prospective jurors
were aware of statements made by defen-
dant McCovey, but breaking down the nine
by age, education, and other characteristics
could not yield meaningful inferences.
This problem is inherent in any analysis
of juror survey data from a single
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case.

Before examining the survey materials,
we consulted the trial judge in each case,
who was assured that this project was con-
cerned with statistical information only
and had no interest in the identity of any
juror or prospective juror. Procedures were
followed carefully to preserve the confi-
dentiality of each survey respondent, and
the surveys remain in the custody of the
respective courts. We did not seek and do
not know the identity of any juror or pro-
spective juror related to that person's sur-
vey responses. We are convinced that such
safeguards are necessary for this type of
research to continue and reach its full
potential."

V. SURVEY RESULTS

A. Affleck

1. Respondents—The 73 respondents
represented five age categories: six in their
20s (18-29), 10 in the 30s, 22 in their 40s,
21 in their 50s, and 14 in their 60s (up to
72). Twenty-six (36%) had graduated from
high school, and 14 (19%) had graduated
from college. Fifty-four (74%) were Mor-
mons.

2. News Viewing Habits—Fifty-three
(73%) respondents reported that they regu-
larly watched or listened to news programs
on television or radio. Forty-three (57%)
said they read the morning Salt Lake daily
paper, and 23 (30%) said they read the af-
ternoon Salt Lake paper. When asked for
their primary news source, 51 (70%) said
television, 18 (25%) said radio, and 26
(36%) said newspaper.

3.Knowledge and Attitude About
Cases—Twenty-seven (37%) respondents
reported having knowledge about AFCO
or Affleck. The percentage was almost
twice as high among the college graduates.

Television accounted for at least a little
more than half the respondents’ knowledge
about the case.'

When asked what they know about the
matter, less than half could specify the na-
ture of the charges, with six (22%) men-
tioning mortgage fraud and six simply stat-
ing fraud. Five (19%) recognized only the
defendant's name and no details, six said
they did not know or remember what they
had heard, and four (15%) answered
cryptically that they knew what they saw,
heard, or read. Four (4) respondents re-
called having read a magazine article about
the case. As a result of information re-
ceived from the press or otherwise, only
one of 73 respondents reported having
formed an opinion or impression on whe -
ther Affleck was guilty of criminal fraud.

4. The Petit Jury—The Affleck case

file organized the completed question-
naires according to whether the respondent
had been selected to serve as one of the 12
jurors or two alternates. The average age of
these 14 individuals was 48; only three
were under 40 and only one under 30. Of
the 12 who responded to the religion ques-
tion, nine stated they were Mormons."”
Nine of the 14 were regular television and
radio news consumers, which was compa-
rable to the oral voir dire venire as a
whole. Three jurors were college gradu-
ates. Four jurors had heard about AFCO or
Affleck, but none could report knowledge
of the charges or any other information
other than one juror commenting about
having "heard the name and some com-
ments." None of the 14 reported having
formed any opinion or impression on the
issue of guilt.

"Twenty-one of the
prospective jurors had
formed an opinion
whether the defendant
was guilty."

B. McCovey

1. Respondents—The 100 respondents
neatly divided into five age categories.
There were 25 in their 20s (19-29), 26 in
their 30s, 25 in their 40s, 12 in their 50s,
and 12 in their 60s (up to 71). There were
48 males and 52 females. Eighty-seven
were high school graduates, 58 had at-
tended college, and 23 were college gradu-
ates. Sixty-two were Mormons; 43 active
Mormons. A higher percentage of the
women were Mormons (75%) and active
Mormons (52%) than were the men (48%
and 33%).

2. News Viewing and Reading Habits
and Attitudes---Eighty-five of the 100 re-
spondents reported reading the newspaper,
50 on a daily basis and 35 occasionally.
Seventy-two said they read about local or
regional news, and 45 said they rely prima-
rily on the newspaper for news reports.
Ninety-three said they listen to the radio;
44 rely mainly on the radio for news.
Eighty-one rely largely on television for
news reports. Sixty-four thought that most
newspaper accounts are true, and 69
thought most television and radio news re-

ports are accurate.

3. Knowledge About Case—
Ninety-one of the venire had heard news
reports about the Anna Holmes shooting,
20 had heard about the preliminary hear-
ing, and nine were familiar with statements
allegedly made by McCovey. Sixteen of
the 20 who had heard about the prelimi-
nary hearing discussed the incident with
someone at the time the shooting occurred.
Ninety-eight percent of the active Mor-
mons had heard about the shooting. Fifty-
two said they had read an article about the
incident, but the survey did not otherwise
ask for the source of the respondents' infor-
mation, and the cross-tabulations do not
yield a clear answer. Sixty respondents had
discussed the incident with someone else at
the time it had occurred, and 20 had dis-
cussed it with someone since.

4. Attitudes About Defendant

and the Criminal Justice System—
Twenty one of the prospective jurors had
expressed an opinion to someone else
about McCovey's guilt or innocence, and
23 said that someone had expressed an
opinion on this issue to them. As a result of
what they had heard, read or seen, 21 had
formed an opinion about whether Mc-
Covey was guilty. In this group of 21, 90%
thought courts are too "soft" on those
charged with and/or convicted of crimes,
81% thought McCovey had the burden to
prove his innocence, and 76% thought Mc-
Covey was guilty because he was charged.
In a question appearing later in the survey,
29 said McCovey was more likely than not
guilty. Twenty-two thought McCovey was
guilty as charged because he had been
charged, and 29 thought he was more
likely than not guilty (of something) be-
cause he was charged with a crime.

Of the 21 and 29 mentioned above who
had formed an opinion on guilt, a high per-
centage of them (83% to 93%, depending
on the question) thought that newspaper,
television, and radio news accounts gener-
ally are accurate. This confidence in the
accuracy of the press among those who
were predisposed to guilt was higher than
that of the venire of 100 (64% to 69%)."
This pattern of relative confidence in the
press continued among the 22 who thought
McCovey was probably guilty as charged
because charges were filed. Twenty per-
cent of the venire had discussed the inci-
dent with someone after it had occurred,
but 57% of the 21 who had formed an
opinion on guilt based on what they had
heard had discussed the incident after it
had occurred, and 55% of the 22 who
thought McCovey guilty because he was
charged had discussed the incident after its
occurrence.,
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Thirty-seven said they presumed Mc-
Covey innocent of the crimes charged. Al-
though 51 thought he should have the bur-
den to prove his innocence, 89 said they
promised to place no burden on McCovey
to prove his innocence. Thirty-three re-
ported having negative feelings about a
person as a result of press coverage of the
incident.” Only four prospective jurors had
negative feelings toward the legal system,
the participants, the witnesses, or the press
as a result of news coverage of the shoot-
ing incident.

5. Other Cross-Tabulation Results—
Of the 64 who agreed that most newspaper
reports are true and accurate, 58% were
men and 42% were women. Two-thirds of
the 32 who disagreed with this statement
were women. Similar figures of trust and
distrust of television and radio reporting
reflected the same gender distinction.
Viewed from a different angle, 77% of the
men versus 52% of the women thought
most newspaper reports are true. The per-
centages for television and radio were 75%
and 63%, respectively. All of the women
had heard of the Anna Holmes shooting,
but 19% of the men had not or did not
know if they had heard. Seventy-three per-
cent of the women as opposed to 46% of
the men discussed the incident with some-
one at the time it occurred. On the question
where 22 said they though McCovey was
guilty as charged because allegations had
been filed against him, 55% of those re-
spondents were men and 45% women.

On most questions, including press
reading and viewing habits and knowledge
of the case, age levels did not produce no-
table differences, with two exceptions.
First, of the 20 prospective jurors who had
heard about the preliminary hearing, one
person out of 25 in the 19-29 age range
had heard about this proceeding. Second,
the proportion of jurors who thought Mc-
Covey had the burden to prove his inno-
cence increased progressively with age,
with 40% of the 19-29 year-olds and 83%
of those who were 60-71 taking this posi-
tion.

The cross-tabulations with educational
level suggest that those who had reached a
higher education level not only were rela-
tively better informed but also more impar-
tial.'® First, 30% of the college graduates
thought McCovey had the burden to prove
his innocence compared with 57% of those
who were not college graduates and 77%
of those who did not graduate from high
school. Second, of the 22 who thought Mc-
Covey was guilty of something simply be-
cause he had been charged, 41% had at-
tended college and 59% had not. Of the 29
who thought McCovey more likely than

not was guilty, the percentage breakdown
was the same. From another vantage, 21%
of the 58 who had attended college thought
McCovey was probably guilty, whereas
40% of the 42 who had not attended col-
lege thought he was probably guilty.

There were some interesting differ-
ences based on religion. Of the 29 who
thought McCovey probably was guilty,
76% were Mormons and 24% were not.
Thirty-five percent of the Mormons and
42% of the active Mormons compared with
19% of the remaining venire thought Mc-
Covey probably was guilty. Of the 29 who
thought that most television and radio re-
porting is not accurate, only 24% were ac-
tive Mormons, who also constituted 34%
of the 32 who distrusted newspapers.
Seventy-six percent of the Mormons dis-
cussed the incident with someone at the
time it occurred compared with 32% of the

non-Mormons who discussed it.

"A high portion of those
with an opinion about the
defendant's guilt placed
high credibility on news
accounts."

VI. DISCUSSIONS

Although a slightly higher portion of

respondents in McCovey than in Affleck
said they obtained information from press
sources, in both cases reliance on television
for news was twice as high as for radio or
newspapers. In Affleck, television ac-
counted for more than half of those who
had some knowledge of AFCO or Affleck.
The most significant difference between
the two cases was the percentage of re-
spondents who had heard anything about
each case: 37% in Affleck and 91% in Mc-
Covey. Although the jury pool in the
former was drawn statewide and the latter
was from Salt Lake County, the three tele-
vision stations broadcast throughout the
state with significant competition in news
reporting from other broadcast channels.
We think the data confirm the conven-
tional view that news about violent crime
attracts greater attention than news about
property crime, even when the latter con-
cerns numerous victims and large sums."”

In spite of the numbers in both cases
who had heard something about each mat-
ter, in Affleck the parties could choose from
46 (73%) who said they had never heard of
the defendant or his business and from 72
(99%) who had formed no opinion on guilt.
Although only nine prospective jurors in
McCovey had not heard about the shooting
incident, at least 71 prospective jurors re-
ported having never formed an opinion or
impression on McCovey's guilt or
innocence.'®

A relatively high portion of those who
had an opinion about McCovey's guilt
placed high credibility on news accounts
from all major press sources, which sug-
gests that those who are more skeptical of
the press may be less biased as jurors or
more accepting of the presumption of inno-
cence. Another fact related to pretrial pub-
licity is that those who formed an opinion
on guilt based on what they had heard rep-
resented a relatively high proportion of
those who had discussed the incident after
it occurred, suggesting that those who en-
gaged in dialogue about the case were
more inclined to guilt.

The data in both cases indicated that de-
spite widespread and prejudicial pretrial
press coverage, there were many prospec-
tive jurors (1) who had not heard any infor-
mation about the case (or had forgotten
whatever information they once had) or (2)
had not formed any opinion about the guilt
of the accused. The data do not support a
change of venue. The survey results further
suggest that those who have heard about a
case are more impartial if they express
skepticism about press accuracy generally.

The foregoing ties into other character-
istics of prospective jurors. Men tended to
be more trusting of the press than women,
although significant gender differences did
not arise among those who had formed an
opinion on guilt. College-educated mem-
bers of the venire were more likely to have
read an article about the incident and con-
stituted a smaller portion of those who
thought McCovey was guilty than their
percentage in the overall venire. Finally,
active Mormons constituted a relatively
small percentage of those who distrusted
the press and a relatively high percentage
(62%) of those who thought McCovey was
guilty.

VIL. CONCLUSION
The above comparisons do not permit
confident conclusions about the impact of
pretrial publicity on juror attitude because
of the small subgroup sizes and the overlap
of gender, education, and religion. More
important, data from more than two cases
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need to be compared and analyzed. None-
theless, it appears from the McCovey data
that the composite juror least likely to have
been adversely affected by the pretrial pub-
licity in that case would have been a non-
Mormon woman in her 20s who was a col-
lege graduate and who did not think the
press is accurate in its news reports most of
the time.”” We were unable to deduce a hy-
pothetical "untainted" juror from the Af-
fleck jury survey.

Written surveys for jury venire are not
new, but they are being vsed more fre-
quently. We think they can be a fertile
source to learn more about a variety of jury
issues, including the fair trial and free press
question. To reach this potential, federal
and state judicial administrative bodies
such as the Judicial Conference and the
Federal Judicial Center as well as state
court administrator offices should become
involved, with the consent of all relevant
parties, in the survey design and data com-
pilation process.
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McCovey probably guilty (21-29)
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Press generally accurate
83-93%
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We wish to thank Dan Jones and Dan Jones and Associates for performing computer
calculations with the data collected for this study.

The constitutional right to a fair trial does not require that all
jurors be totally ignorant of pretrial publicity about the case. The
fair trial right can be met ir jurors exposed to pretrial publicity
satisfy the court that they can be impartial and decide the case
based solely upon evidence presented at trial. See Murphy v. Flor-
ida, 421 U.S. 794 (1975).

We also reviewed uncompleted jury survey forms used in the

state and federal prosecutions of the Swapp and Singer families in
connection with the shooting death of a Utah police officer.
Unfortunately, many of the completed surveys were destrayed
following the respective trials and thus we were unable to com-
pile a data base for analysis.
Although change of venue motions in high profile cases are often
made, they are rarely granted. Moreover, although appeals based
on denial of change of venue motions are frequently taken, there
has never been an instance where the Utah Supreme Court has
reversed a conviction because of a trial court's refusal to grant a
change of venue based on pretrial publicity. The court has, how-
ever, on an interlocutory appeal before trial, overturned a trial
court's refusal to grant a change of venue in the case of State v.
James, 767 P.2d 549 (Utah 1989).

See, e.g., Frasca, Estimating the Occurrence of Trials Prejudiced
by Press Coverage, 72 Judicature 162 (Oct.-Nov. 1988) (estimat-
ing that press-induced bias would occur in one of every 10,000
cases); Spencer, The So-Called Problem of Prejudicial Publicity
Is a Red Herring, Comm. Law., Spring, 1984, at 11 (finding that
of 63,000 appeals in criminal cases to highest state appellate
courts during 1976-1980, 368 claimed that news coverage preju-
diced the outcome of trial, and reversals based on the publicity
were ordered in only 18).
3 See United States v. Affleck, 776 F.2d 1451 (10th Cir. 1985).
¢ State v. McCovey, CR 88-845 (3d Dist. Ct., Utah).
This data was submitted in support of the defendant’s motion for
a change of venue and was uncontroverted.
The Utah Supreme Court has recognized a constitutional nghl of
access to preliminary hearings by the public and press under both
the state and federal constitutions. Kearns-Tribune Corp. v.
Lewis, 485 P.2d 515 (Utah 1984). See Press-Enterprise Co. v.
Superior Court, 478 U.S. 1 (1986) (recognizing first amendment
right of access to California preliminary hearing). As a conse-
quence, preliminary hearings are rarely closed to the public, al-
though defense counsel routinely seek closure in the notorious
case.

We have found that some judges and attorneys balk at the use of
extensive juror questic ires not only t they doubt the
usefulness of the information obtained, but also because survey
impose an additional administrative burden on the court, the attor-
neys, and the jurors. Nonetheless, the use of questionnaires in the
high profile case is becoming the rule rather than the exception.

1% There is some confusion about the exact number of persons who
filled out the Affleck questionnaire. The Tenth Circuit's opinion
states that "a 44-page questionnaire was submitted to 116 poten-
tial jurors,” Affleck, 776 F.2d at 1455. Documents in the frial
court record indicate up to 131 may have filled it out. There is no
indication in the trial court record we obtained from the Federal
Records Center in Denver, Colorado, that any portion of the
record was missing. Because of the filling labeling used by the
trial court, we are certain that we reviewed the questionnaires of
the 14 persons selected for the jury and as alternates and that we
reviewed the questionnaires filled out by 73 or the 77 persons

who were subject to individual jury voir dire. If, in fact, more
than 73 persons filled out jury surveys, the interpretation and
conclusions reached here are subject to qualification. However,
that is unlikely based on our interviews the trial participants,
which revealed that the number of persons excused from jury
duty before individual jury voir dire based on pretrial publicity
concerns was nominal and the percentage having any knowledge
of the case was small. Most were excused due to scheduling
conflicts. We also note the court transcripts reflect that the court
and counsel relied extensively on the juror questionnaires to
conduct individual jury voir dire.

Indeed, concern for jury venire privacy hampered our efforts to se-
cure the survey results in the 1988 state and federal prosecutions
in Utah involving the Singer and Swapp defendants. Once the sur-
veys are accessible and the dala is coded, this research is not diffi-
cult to do. However, we learned that despite the generous coopera-
tion of judges and court personnel, gaining access to jury survey
data can be difficult. Our experience suggests that courts employ-
ing jury questionnaires should address the research value of this
process and adopt policies to facilitate access and data collection.
The source of that knowledge broke down as follows: television
(9/33%) newspaper (2/7%); radio (2/7%);newspaper and television
(4/15%); newspaper, radio, and television (2.7%); television and
radio (1/4%); unspecified new media (3/11%); and no specification
(4/15%).

The two who did not answer were the only ones of the 73 respon-
dents who did not reveal a religious preference.

This in turn was higher than the confidence expressed by those
who had not formed an opinion on guilt (55%-62%).

The person most likely is McCovey, but the question did not spec-
ify anyone in particular. This is just one example where inartful
drafting of the survey questionnaire produced ambiguous results. If
the surveys prove useful in jury selection and in jury research,
courts and counsel should seek greater assistance from experts in
survey design. Perhaps such agencies as the office of Court Ad-
ministrator in Utah could facilitate juror survey formulation.
College graduates relied slightly more on newspapers and less on
television and radio for news reports than those who had not grad-
uated from college. Of the 23 college graduates, 70% had read an
article about the shooting; 52% of those who were not college
graduates had not read an article.

Another possible explanation for the disparity in juror awareness
may be that people tend to remember violent street crime to a
greater extent than white collar crime.

However, these numbers may be the result of jurors saying what
they thought they were supposed to say, perhaps in an effort to
hide their knowledge of the case or their notiens of guilt. On the
other hand, prospective jurors may be more forthcoming in a writ-
ten survey than responding orally in front of others in open court.
This profile is subject to all the limitations on data interpretation
previously noted. We disclaim any intimation that it should serve
as a formula for jury selection in any case, including McCovey.
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"Making New Law With a Joyous Frenzy"'—
The State of the Law on
Expert Testimony in Utah

By Leslie A. Lewis and Karen Knight-Eagan

LESLIE A. LEWIS is a partner at Jones, Waldo, Hol-
brook & McDonough. Prior to joining the firm, she
was a Prosecutor for 10 years with Salt Lake County.
For the last six years she was with the County, Ms.
Lewis specialized in the prosecution of child abuse
cases and served as trial team leader for the Special
Victim's Prosecution Unit. She still has a strong inter-
est in issues impacting children and sits on the Gover-
nor's Task Force On Child Abuse and chairs one of its
subcommittees. She is on the board of the Utah Chap-
ter of the National Committee for the Prevention of
Child Abuse.

( !ommencing in approximately 1980,
significant case law addressing the is-

sue of expert testimony, in the context of
child abuse litigation, began to emerge na-
tionally. In the state of Utah, the majority
of the relevant cases in this area have been
handed down in the last six years. The
Utah Supreme Court's serious consider-
ation of expert testimony culminated with
the ruling in State v. Rimmasch,? which
dramatically changed the law on use of ex-
pert testimony. This case and its progeny

KAREN KNIGHT-EAGAN is an Assistant Professor
of Law at the University of Nebraska, teaching crimi-
nal law and litigation related subjects. She had the
pleasure and privilege of serving as a Deputy Salt
Lake County Aftorney from 1981-88 For five years
she was a member of the Special Victim's Trial Team
prosecuting child abuse, sexual assault and child ho-
micide cases under the able supervision of Leslie
Lewis.

has been the subject of great controversy
and concern among lawyers, members of
the judiciary, child advocates and the pub-
lic in general. This article contains an over-
view of the recent cases and a practical
guide for trial lawyers attempting to apply
these decisions.

THE RULES OF EVIDENCE
GOVERNING EXPERT TESTIMONY
In 1983, after considerable committee
study?, the Utah Supreme Court, pursuant
to their constitutional power to enact rules
of evidence and procedure’, promulgated
the new Utah Rules of Evidence. Utah's

rules were patterned substantially after the
Federal Rules of Evidence enacted by Con-
gress in 1975 to govern proceedings in fed-
eral court.

Historically, the law of evidence, the le-
gal regulation of the proof used to per-
suade on factual issues during litigation,
consisted almost entirely of common law
or decisional law. Recently, it has been in-
creasingly codified by statute and court
rule. By far the most influential codifica-
tion of evidence law has been the Federal
Rules of Evidence’. A large number of
states have patterned their codes or rules of
evidence after the Federal Rules. Even in
jurisdictions which have not undertaken
comprehensive revisions of their evidence
law since 1975, state courts tend to rely on
the body of federal evidence case law in
shaping their common law of evidence.

The rules governing opinion and expert
testimony are found in the 700 series of
both the Federal and Utah Rules of Evi-
dence. Rule 702 is the Rule of Evidence
which governs the admissibility of expert
testimony.® Rule 7037 places certain limita-
tions upon the underlying bases of expert
opinion evidence. Rule 704® provides that
expert testimony is not objectionable be-
cause it embraces, in the form of an opin-
ion or by inference, the ultimate issue to be
decided by the trier of fact. Utah Rules of
Evidence 702 and 703 are identical to Fed-
eral Rules 702 and 703. Rule 704 of the
Utah Rules of Evidence is identical to the
Federal Rule which existed at the time the
Utah Rules were adopted. (

Committee commentaries to both the
Federal Rules and the Utah Rules of Evi-
dence note that the intent of those drafting
the rules on expert testimony was to
broaden the scope of admissible expert tes-
timony®, to enlarge the concept of rele-
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vancy and to lessen the historic restrictions
which had been placed on this type of evi-
dence consistent with the general purpose
of the Rules set forth in Rule 102, "that the
truth may be ascertained and proceedings
justly determined." The rules, taken as a
whole, express a preference for the admis-
sibility of evidence, preferring to allow tri-
ers of fact to appropriately judge the
weight and credibility of evidence rather
than to exclude it from consideration
altogether”. The standard set forth in Rule
702, that expert testimony must simply be
of such a character that it will "assist the
trier of fact to understand the evidence or
to determine a fact in issue,” is intended to

“encompass a fairly broad range of opinion

testimony.

Despite the clear language of the evi-
dence rules and the intention of the draft-
ers, the Utah Supreme Court in State v.
Rimmasch and in subsequent opinions ad-
dressing the admissibility of expert testi-
mony, has taken a very restrictive, intellec-
tual, and hypertechnical position on the ad-
missibility of such evidence.

AN ANALYSIS OF CASE
LAW ON EXPERT TESTIMONY

Because child victimization typically oc-
curs behind closed doors where the child
victim is the only eye witness, and, in the
vast majority of cases, does not result in
physical evidence of any kind, the prosecu-
tion of child sexual abuse cases is exceed-
ingly difficult. Convictions require the
most skilled of prosecutors and appropriate
expert testimony. Despite the increasing
sensitivity of the public to the plight of
child witnesses and the legislative attempts
to ameliorate the onerous burden of prose-
cuting offenders, child abuse cases seem
likely to remain the most challenging for
prosecutors and defense attorneys alike. As
Professor John E. Myers wrote in a re-
cently published article on expert testi-
mony in the Nebraska Law Review, "the

- problems engendered by ineffective testi-

mony and lack of eye witnesses are com-
pounded by the paucity of physical evi-
dence in many child sexual abuse cases.
Faced with a vacuum of evidence, attor-
neys increasingly turn to physicians, psy-
chiatrists, social workers, and psycholo-
gists to provide expert testimony regarding
child sexual abuse.""

The seminal "expert” case in Utah and the
source of much controversy, State v. Rim-
masch, was tried in the spring of 1985 and
reversed by the Utah Supreme Court in
May 1989, approximately four years later.
Most of the other relevant "expert testimo-
ny" cases alluded to herein were tried dur-
ing this four-year interim."” The defendant,

Phillip Rimmasch, was charged and con-
victed after a bench trial of forcible sexual
abuse, rape, forcible sodomy and incest of
his adopted daughter.” At the trial the pros-
ecution elicited testimony from Mr. Rimm-
asch's daughter and four expert witnesses.
On appeal, the Supreme Court determined
that: (1) it was error to admit expert opin-
ion on abuse based upon the "purported
scientific appraisal of the daughter's truth-
fulness" and; (2) inadequate foundation
was laid to establish the reliability of a psy-
chological profile of a typical victim. The
Court reversed and remanded for a new tri-
al.

The Supreme Court in Rimmasch con-
cluded that at least one of the four experts
testifying in this case had expressed an im-
permissible direct opinion on whether the
child witness was truthful on a particular
occasion. The Court, in looking at this is-
sue, does acknowledge that determining
whether an expert has commented directly
on a witness' credibility and whether the
expert's opinion "runs afoul" of Rule
608(a) can be a "subtle business.""*

Clearly, Rule 702 allows a qualified ex-
pert to give an opinion. In Rimmasch, one
of the experts testified as to her opinion
that the victim had been sexually abused
and went on to testify as to the basis of her
opinion. In conjunction with her explana-
tion of the multiple bases for her opinion,
the expert volunteered that "if you would
consider the alternative that (the daughter)
is not telling the truth, then you would have
to look at the consequences of the lie and
what—why she would lie . . . I don't know
what she would have to gain.""” The testi-
mony of the other three experts was not
deemed to be a direct comment on credibil-
ity and appears to have been acceptable to
the Court. Hence, the expert's elaboration
on the basis for her opinion, elicited to en-
able the trier of fact to better understand
the expert's conclusion, led to the problem-
atic comment on credibility in the Supreme
Court's perception. While it is not totally
clear whether the Supreme Court would
have accepted the expert testimony regard-
ing the existence of sexual abuse absent
this comment, it appears possible. Under
the Rules of Evidence, an expert testifying
to an opinion need not articulate the basis
for the opinion. This non-elaboration of the
basis of opinion may be a "safer" approach.

The Supreme Court in Rimmasch also
concluded that the trial court's admission of
expert opinion testimony that the daughter
was the victim of sexual abuse based
"largely upon comparisons" of her charac-
teristics with those of the "typical abused
child" was error. The Court concluded that
certain foundation for the scientific basis

and reliability of this "profiling testimony"
should have been offered. In doing this, the
Court concluded that this expert testimony
involved "novel scientific principles" and
that the Utah test, set forth by the Court in
Phillips v. Jackson,'" and imposing an "in-
herent reliability threshold standard for ad-
missibility," had not been met.

The so-called Frye standard set forth in
Frye v. United States" requires that, "in ad-
dition to satisfying the traditional standards
of relevancy and helpfulness to the trier of
fact, the proponent must show general ac-
ceptance of the principle or technique
(upon which the testimony is based) in the
scientific community.""™ The Frye standard
has been rejected by a number of courts
since the adoption of the Federal Rules.
United States v. Downing, 753 F.2d 1224,
1237-39 (3d Cir. 1985) is a leading federal
case rejecting the Frye standard as unduly
rigid and restrictive. The Utah Court in
Phillips v. Jackson also abandoned exclu-
sive reliance on Frye. The Court held that
in a case involving novel scientific evi-
dence, "inherent reliability” of the scien-
tific principles of techniques must be es-
tablished before such evidence would be
admitted. However, the Phillips test con-
tinues to rely on Frye in that the Court rec-
ognized that a showing of general accep-
tance in the scientific community would
generally establish inherent reliability. In
Kofford v. Flora, 744 P.2d 1343 (Utah
1987), involving the admissibility of HLA
blood test evidence in a paternity case, the
Utah Court upheld the admissibility of the
evidence, finding that it had gained general
acceptance in the scientific community.
The Court held that because the scientific
principles underlying HLLA evidence met
the Frye/Phillips standards of general ac-
ceptance and inherent reliability, such evi-
dence was the proper subject of judicial
notice under Rule 201 and could heretofore
be admitted without production of founda-
tional evidence.

The Frye standard allows expert testi-
mony based upon novel scientific princi-
ples or techniques to be admitted only if, in
addition to satisfying the traditional re-
quirements of relevance and helpfulness to
the trier of fact, the proponent establishes

that the scientific principles have gained |

general acceptance in the scientific com-
munity. The standard is deemed problem-
atic in that it does not permit evidence of
newly discovered scientific principles. Per-
fectly valid principles can take a consider-
able period of time to achieve general ac-
ceptance.

In Rimmasch, the Court equates the stan-
dard of admissibility of expert testimony
under Rule 702 with the standard required
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for judicially noticed facts set forth in Rule
201: that it not be subject to reasonable
dispute and be capable of accurate or ready
determination by resort to sources whose
accuracy cannot reasonably be ques-
tioned.” Surely there should be a vast dif-
ference between the two.

State v. Bates™ relied on Rimmasch and
took the law of expert testimony even fur-
ther from Rule 702. The Supreme Court
reversed- Bates' jury conviction of two
counts of rape of his minor daughter and
remanded for a new trial after finding that
it was error for the expert to give her opin-
ion that the child had been sexually abused
by her father. The Court indicated that "the
State had made no effort to show that the
experts were capable of reliably determin-
ing whether the victim was telling the truth
...." The Court held that the State did not
qualify their expert, as an "expert on dis-
cerning the truth” and that this was neces-
sary since the expert had attested that, in
her opinion, the victim was not "making
up" the abuse. The Court determined this
was an appraisal of the veracity of the
child. In concluding that the expert did
"not possess any expert qualifications for
ascertaining truth" the Court may be set-
ting up an impossible standard.

Justice Durham's concurring opinions in

erable guidance for trial attorneys in the
use of expert testimony. If one can assume
her comments reflect an approach the ma-

benefit greatly from a careful review of her
concurring opinions. Justice Durham's
concurring opinion, in Rimmasch provides
assistance to attorneys and experts in de-
termining what constitutes a "direct” ver-
sus an "indirect" comment on the truthful-
ness of a child witness. Additionally, Jus-
tice Durham indicates that, "Professor
David McCord's ‘four-factor balancing
test,!’ which takes into consideration the
unique characteristics of psychological tes-
timony, would lend coherence to our in-
herent reliability analysis."* Her explana-
tion of how the McCord test operates pro-
vides real guidance to trial judges and
practitioners.

The recent case of State v. Braun® makes
it clear that if an opponent fails to raise the
appropriate objection to the admission of
expert testimony, the plain error doctrine is
not a sufficient basis for reversal. Further,
in Braun, the Utah Court of Appeals, in
examining the testimony of one of the two
testifying experts, concluded that the ex-
pert did not offer an opinion on the child's
credibility where he merely testified that
what he observed (in his physical exami-

both Rimmasch and Bates provide consid- -

jority of the Court would accept, one can -

what the child told him and where he did
not offer an opinion on whether the child
had been sexually abused. This appears to
be a viable approach.

Another important case to consider in
connection with expert testimony is the re-
cent Utah Court of Appeals case, Ostler v.
Albina Transfer Co.,” wherein the Court
held that expert testimony in a civil case
regarding the "moth phenomena,” offered
to explain why a driver veered off the
highway and struck a parked truck, was
properly excluded for lack of foundation.
In that case, the Court of Appeals indicat-
ed, "it is within the discretion of the trial
court to determine the suitability of expert
testimony in a case and the qualifications
of the proposed expert."* The Court went
on to say that although such testimony
might be relevant, it also might be ex-
cluded if the Court determines its "proba-
tive value is substantially outweighed by
the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by
considerations of undue delay, waste of
time, or needless presentation of cumula-
tive evidence.” The Court cited Rim-
masch, in its discussion of these issues and
the requirements of inherent reliability.

A CRITICISM OF RIMMASCH
It has been the conclusion of many law-
yers and scholars, like Professor Ronald N.
Boyce, that with the Rimmasch decision
and its progeny, the Supreme Court has
created insurmountable problems for trial
judges and practitioners. The Rimmasch

"opinion, it has been suggested, seems to be

premised on a fundamental error. Scientific
expert opinion is neither scientific nor nov-
el.* It is difficult to comprehend how the
same court that decided Rimmasch earlier
reversed a criminal defendant's conviction

-on the grounds that the trial court should

have permitted a psychologist to testify to
the defendant's "Walter Mitty"
personality.” :

. Expert testimony is not the type of evi-

dence so inherently persuasive that jurors
cannot properly assess it and put it in per-
spective. It is not akin to character evi-
dence or polygraph tests in that respect. It
does not hold the same dangers. The

Court's paternalism and protectiveness is

not justified. It appears that it may be the
Utah Supreme Court, rather than. trial
judges and juries, which attributes undue
proportion to expert testimony. It is an ax-
lom among trial lawyers that the provision
in Rule 703 that the facts or data which
underlie expert opinion evidence need not
be admissible, at least to the extent that
this Rule is construed to permit evidence

mony from the expert as to the basis of her
opinion, is best ignored in the trial of cases.
Trial lawyers know that jurors are not per-
suaded by mere opinions. Expert testimony
is only persuasive to the extent that the lis-
tener perceives it to be sound and well-
reasoned. The soundness of expert opinion
is measured by the jury's ever-present yard-
stick of common sense. The goal of a trial
lawyer in the presentation of expert opinion
is to provide the jury with sufficient infor-
mation and knowledge that, based upon the
facts and circumstances of a case, they in-
dependently arrive at the same conclusion
the expert expresses.

Professor Boyce, commenting on the

Bates decision, indicates that this decision
“continues to mangle" the Utah Rules of
Evidence. Professor Boyce notes that an
expert in forming an opinion often makes
an assessment of the credibility of the in-
formation underlying the expert's opinion
and that to say that one needs to be "quali-
fied as an expert on discerning the truth"
does not make sense.”
Experts in child abuse cases provide jurors
with valuable additional knowledge which
assists jurors in performing their difficult
task. The Rule 702 standard of "assistance”
seems significant in this context. In our ex-
perience, jurors and judges do not accept
expert testimony as unquestionably true.
Additionally, one of the primary purposes
of expert testimony in child abuse cases
lies in fulfilling the jurors' expectations.
Generally, people have an idea that when a
child reports that she has been sexually
abused, the child is taken to some type of
medical or mental health professional to be
evaluated, diagnosed and treated. This is
what the average juror expects to hear
about in a trial. Failing to fulfill the expec-
tations of the average person sitting on a
jury is one of the surest ways to fail to meet
one's burden of proof.

As Professor Meyers points out in his
article, Expert Testimony in Child Sexual
Abuse Litigation, "the law in this area is in
a formative stage of development and co-
herent theoretical framework for decision-
making has yet to emerge."” The phenome-
non of child sexual abuse is exceedingly
complex. Expert testimony regarding such
abuse is equally complicated.

A SUGGESTED APPROACH
The practical question raised in the after-
math of Rimmasch is, in what way, both
substantively and procedurally, can the trial

attorney safely use expert testimony?
Clearly, trial attorneys and members of
the judiciary who undertake to handle cases
involving expert testimony, particularly in
the child abuse area, must become experts

nation of the child) was "consistent with"
16 '

of expert opinion unaccompanied by testi-
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in the field themselves. They should seek
out and read the constantly accumulating
literature. Trial attorneys ought to be pre-
pared to submit literature supporting their
- positions to the bench on both the issues of
judicial notice and "inherent reliability."
The literature ought to be admissible, over
hearsay objections, under Rule 104, as pre-
liminary to the question of admissibility,
wherein the Court is not bound by the
rules of evidence.

In child abuse cases, it has long been
recognized that hearsay statements may be
relied upon by the expert in forming an
opinion. Hearsay statements of children
are substantively admissible under 76-
5-411, Utah Code Ann., 1953, as amend-
ed, assuming the requisite findings are
made by the trial judge before admitting
the statements and the other statutory con-
ditions are met. There is considerable
value in using the testimony of an expert
merely to introduce the admissible hearsay
statements of their clients.

A mental health expert may also be a
valuable witness to describe the behaviors
exhibited by the child patient. Observa-
tions, unlinked to an opinion as to what
conclusions may be drawn therefrom, are
safely admissible assuming that relevancy
is established.

Additionally, the authors suggest the fol-
lowing approaches in dealing with expert
testimony:

1. Practitioners should be extremely
.cautious. They must approach the use of
"scientific" expert testimony in both civil
and criminal cases heretofore with great
care. Practitioners need to lay foundation
carefully and approach the use of experts
as if the Frye standard still applied. Attor-
neys should accept the need to establish
general scientific acceptance rather than
some lesser standard of "helpfulness” to
the trier of fact.

2. Practitioners should object to all
unfavorable expert testimony from the op-
position. This, at a minimum, creates a
strong appellate issue.

3. Lawyers should consider the issue
of jury instructions. It may be, in future,
that the Court will require, as a matter of
law, in all child sexual abuse cases that a
jury instruction be given, that sets forth the
factual "scientific" propositions which the
Court is prepared to accept. Such an in-
struction would serve to educate the jury.

. This would be no less than what the Court
has required in all eyewitness identifica-
tion cases. In the case of State v. Long®,
the Court held that due process required
that such an instruction be given. The in-
struction required in”that situation is a
lengthy one consisting of numerous physi-

ological and social science findings based
upon the research of Dr. Elizabeth Loftus
and others. The giving of a similar instruc-
tion in child abuse cases would resolve a
number of problems generated by the Su-
preme Court's recent rulings. If the Su-
preme Court took responsibility for draft-
ing such an instruction, it would assist in
fairly addressing the situation.

The social issue involved is of such mag-
nitude that the Court could direct its Advi-
sory Committee on Evidence to study and
suggest a rule outlining a standard and
mandatory jury instruction on child sexual
abuse. :

4. Attorneys and legislators should con-
sider mandating that child abuse trials in
the State of Utah be videotaped. A visual
and audible record of the proceedings as
part of the record of every case considered
on appeal would enhance a fair review of
child abuse cases. Perhaps the Court is sim-
ply too far removed from the reality of a
courtroom to understand why juries and
judges decide cases the way they do. Per-
haps the paper record is simply too theoret-
ical and cold. If the Supreme Court Justices
could see and hear child victims testify,
they might be in a better position to assess
whether any perceived errors were harm-
less. The likelihood would increase that the
Court would recognize what a fallacy it is
to say that an expert's sometimes nebulous
testimony, considered so pivotal by the
Court, had as great an impact on a judge or
jury's decision-making process as the child
victim's testimony.

5. Prosecutors, trying child abuse cases,
need to consider the following "tips":

(A) Carefully "prepare” your expert-
advising him/her to omit all direct refer-
ences to a child's credibility or motivation
in disclosing the abuse.

(B) Stop short of eliciting an opinion
on whether the child has been sexually
abused.

(C) Avoid eliciting "profiling” testi-
mony (the majority of the Supreme Court
seems to find the term and concept highly
distasteful).

(D) Consider limiting the use of the
expert to describing the victim's affect and
demeanor and to relating the victim's state-
ments and possibly to discussing those be-
haviors accepted as specifically "consistent
with" child abuse. Avoid having the expert
make the comparison of the specific child
victim's behaviors with behaviors docu-
mented in other abused children and leave
that comparison to the finder of fact.

(E) Thoroughly familiarize yourself
with all of the current scholarly, legal and
psychological literature regarding child
sexual abuse (and keep updating it). Know

the "specific”" observable characteristics of
an abused child, versus the "non-specific”
characteristics.

(F) Lay foundation in the manner
suggested by Professor David McCord on:
(1) necessity, (2) reliability, (3) under-
standability and (4) importance, as to the
expert testimony.

(G) Finally, hope for a future where
the Courts take a "kinder and gentler" view
of both the imperfection of trial lawyers
and a more respectful view of the truly as-
sertive and involved decision-making pro-
cess employed by triers of fact.*

SUMMARY

Our collective experience of approxi-
mately 17 years as prosecutors, which sug-
gests to some a highly masochistic nature,
has taught us that child abuse cases are
among the most difficult, if not the most
difficult cases, to prosecute. Our experi-
ence in this area began when the use and
acceptance of young children as competent
witnesses and use of expert witnesses in
these cases was still extremely novel. Child
abuse prosecution was a new frontier.
Now, with the State v. Rimmasch and State
v. Bates decisions, as well as a plethora of
cases in other jurisdictions addressing ex-
pert testimony, it has become easier to pre-
dict what courts expect in terms of permis-
sible expert testimony. While we are not
suggesting that there is any truly clear via-
ble course that has been accepted by the
majority of the Supreme Court, at least we
have excellent direction in Justice
Durham's concurring opinion. Also, the lit-
erature in this field continues to grow.
Hopefully, prosecutors who deal daily with
the reality of child victimization will con-
tinue to file child abuse cases and utilize
expert testimony.

Grant Gilmore, in his book, The Ages of American Law, speaking
of a period in the development of the English common law, ob-
served " . . . the judges were quite consciously aware of what they
were doing; they were making law, new law, with a joyous sort of
‘frenzy.' ” As quoted by Professor Ronald N. Boyce, University of
Utah College of Law, in the Intermountain Commercial Record,
Friday May 26, 1989, Page B15 in his commentary on the case of
State v. Rimmasch, 775 P.2d 388, (Ut. 1989)

775 P.2d 388 (Utah 1989). The profession and the public have
struggled to understand the Rimmasch decision. The case and the
series of subsequent decibions citing Rimmasch have been the sub-
ject of significant media attention as well as numerous CLE semi-
nars aimed at alerting the public and practitioners that the area of
admissible expert testimony in Utah has changed.

The Committee was established in 1977 by the Utah State Bar
Commission at the request of the Utah Supreme Court.

* The power to promulgate rules was considered within the general
Judicial powers conferred by then Article VII, ~1 of the Utah State
Constitution. In 1985, the Judicial Article of the State Constitution
was amended giving the Utah Supreme Court express rule making
powers.

Rothstein’s Evidence in a Nutshell: State and Federal Rules (2nd
Ed. 1981).

Rule 702: "If scientific, 1, or other specialized knowledge
will assist the trier of fact to understand the évidence or to deter-
mine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education, may testify thereto in the
form of an opinion or otherwise."
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Rule 703: "The facts or data in the particular case upon which an
expert bases an opinion or inference may be those perceived by or
made known to the expert at or before the hearing. If of a type rea-
sonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need not
be admissible in evidence."

Rule 704: "Testimony in the form of an opinion or inference other-
wise admissible is not objectionable because it embraces an ulti-
mate issue to be decided by the trier of fact.”

The rule is broadly phrased. The fields of knowledge which may
be drawn upon are not limited merely to the “scientific” and "tech-
nical" but to all specialized knowledge. Fed. R. Evid. 702 advisory
committee's note.

Rule 402 states that "all relevant evidence is admissible, except as
otherwise provided . . . " This is a general rule of inclusion rather
than inclusion of relevant evidence.

Rule 401 defines relevant evidence as "evidence having any ten-
dency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable
than it would be without the evidence." The terms "any tendency”
and "any fact of consequence” are broadly phrased and deliber-
ately chosen by the drafters.

Rule 403 may operate to significantly curtail the admissibility of
relevant evidence. It provides that, "Although relevant, evidence
may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice . . . . " To the extent that Rule
403 requires that the prejudicial impact of the otherwise relevant

evidence substantially outweigh the probative value of the relevant
evidence, this Rule continues the theme of preference for admissi-
bility of relevant evidence.

Myers et al., Expert Testimony in Child Sexual Abuse Liti,

114 Utah Adv. Rep. 28 (Utah 1989).

Rimmasch, 775 P.2d at 410, Justice Durham refers to David 12.-
McCord's article, Expert Psychological Testimony About Child

C lai in Sexual Abuse Prosecutions: A Foray into the Ad-

68 Neb. L. Rev. 4 (1989).

The authors are concerned about the effect the Utah Supreme
Court’s delayed decision-making in Rimmasch has had on other
child abuse cases, tried without the benefit of the Court's guidance.
One of the authors, Leslie A. Lewis, prosecuted the Rimmasch
case. She tried the case to the bench after the defendant waived his
right to a jury trial. The Honorable James S. Sawaya, of the Third
Judicial District, heard the case.

Rule 608(a) provides that, "the credibility of a witness may be at-
tacked or supported by evidence in the form of opinion or reputa-
tion, but subject to these limitations: (1) the evidence may refer
only to character for truthfulness or untruthfulness and (2) evi-
dence of truthful character is admissible only after the character of
the witness for truthfulness has been attacked by opinion or repu-
tation evidence or otherwise.”

State v. Rimmasch, 775 P.2d 388, 393 (Utah 1989).

615 P.2d 1228, 1233 (Utah 1980).

293 F. 1013 (D.C. Cir. 1923).

McCormick, McCormick on Evidence, §203, at 605 (3d Ed. 1984).
Rule 201 governs judicially noticed facts, alleviating from the pro-
ponent the burden of proving that which is widely known and es-
sentially indisputable.

missibility of Novel Psychological Evidence, 77 J. Crim. Law &
Criminology 1 (1986). This article suggests that there are Four
Factors: necessity, reliability, understandability and importancg,
which should be considered in connection with the admission of
expert testimony under the "inherent reliability” standard.

787 P.2d 1336 (Utah App. 1990).

781 P.2d 445 (Utah App. 1989).

781 P.2d at 447 (quoting State v. Clayton, 46 P.2d 723, 726 (Utah
1982)).

781 P.2d ar447.

Boyce, Intermountain Commercial Record, May 26, 1989, at BIS.
See State of Utah v. Miller, 677 P.2d 1129 (Utah Intermountain
Commercial Record, August 1989, Page B20.

Myers et al., supra note 11, at 5.

721 P.2d 483 (Utah 1986).

The Supreme Court used to evince a greater understanding of the
fact finder's importance. See State v. Clayton, 646 P.2d 723 (Utah
1982) wherein the Court disagreed with a decision from another
jurisdiction finding that scientific statistical probability evidence
should not have been admitted, noting "This Court does not share
that philosophy, having a higher opinion of a jury's ability to
weigh the credibility of such figures when properly presented and
challenged, and accord this type of testimony the weight it de-
serves." Id. at 727, note 1.
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During its regularly scheduled meeting
of April 27 the Board of Bar Commission-
ers received the following reports and took
the actions indicated:

1. Received a report on the Utah Law
and Justice Center Programs and Poli-
cies Committee and the Utah State
Bar ADR Committee. Urged the Law
and Justice Center to proceed with a
funding efforts for ADR projects.

2. Approved the minutes of the March
16 and March 23 Commission meet-
ings.

3. Received the Budget and Finance
Committee report including a prelimi-
nary audit report. Approved the pro-
posed restructuring of the Budget and
Finance Committee.

4. Discussed the status of pending litiga-
tion.

5. Received a report of the Executive
Director regarding various adminis-
trative and management activities.
Noted the activity of the dues petition
and comment period. Discussed the
preliminary implementation of the
New Lawyer CLE program. Re-
viewed the participation of Bar lead-
ers and the ABA Pro Bono Confer-
ence.

6. Received a report on Internal Opera-
tions from Associate Director. This
included a confirmation of the elec-
tion of Commissioner Thorne who is
unopposed for re-election, a status re-
port on the upcoming Annual Meet-
ing, and a status report on the space
utilization study being undertaken by
an outside consultant.

7. Received the Admissions Report, act-
ing on routine petitions.

8. Received the Discipline Report, act-
ing on pending public and private dis-
cipline matters as reported elsewhere
in this issue.

9. Received a report from the Young
Lawyers Section, including an elec-
tion of officers for 1990-91, report on
Law Day activities and an update on
the section's Bill of Rights project.

10.

STATE BAR NEWS

Authorized the section to seek funding
for certain publications and for a spe-
cial project for the homeless.
Reviewed in detail, letter and plead-
ings submitted in conjunction with the
comment period for the petition for
dues increase.

At its May 18 meeting the Board of Bar
Commissioners received the following re-
ports and took the actions indicated:

1.

Approved appointments to a restruc-
tured Budget and Finance Committee
as reported elsewhere in this issue.
Reviewed financial reports for the
current budget year. Acknowledged
the award of a grant by the Utah Bar
Foundation to the Utah Law and Jus-
tice Center.

Received a report on the Judicial Per-
formance Evaluation project from the
Oversight Committee, including a de-
tailed briefing on the function and ac-
tivities of the committee on the evalu-
ation process.

. Received a report of the Lawyer Ben-

efits Committee, including discussion
of the current insurance programs and
other member benefit programs. The
committee recommendation for two
additional member benefit programs
was taken under advisement pending
further information to be provided.
Received a report from the Securities
Section requesting authorization to
participate in the filing of an amicus
curiae brief. The matter was taken un-
der advisement pending further infor-
mation from the section.

Approved the minutes of the April 27
Commission Meeting.

Received the Discipline Report, acting
on pending public and private disci-
pline matters as reported elsewhere in
this issue. Reviewed the caseload of
the Office of Bar Counsel and pending
general counsel matters. Approved a
special Bar Counsel appointment and
a process to enlist additional special
Bar Counsel.

Commission Highlights

10.

11

12.

13.

Received a supplemental report from
the Awards Committee and approved
nominations from the committee for
Annual Meeting awards.
Reviewed the status of pending litiga-
tion and approved publication of a pe-
riod litigation summary in the Sep-
tember issue of the Bar Journal.
Received the Executive Director's re-
port, including a discussion on pend-
ing grants and policy questions. Ap-
proved rebate under the Bar lobbying
policies. Referred a CLE fee proposal
to the CLE Committee for study and
recommendation.

Received Associate Director's report
on Internal Operations. Reviewed the
status of the Annual Meeting plans,
schedule of Bar Commission meetings
and other incidental administrative
items.

. Received the Admissions report, act-

ing on routine petitions and policy
considerations related to the imple-
mentation of new admissions rules.
Approved minor additional modifica-
tions to the rules for submission to the
Supreme Court.

Received the Young Lawyers Section
report, including a review of achieve-
ments for the year. Special recognition
was given to the section and to section
President Jonathan Butler for an out-
standing year of achievement and ser-
vice.

Reviewed correspondence concerning
the lack of appointments of women
and criminal defense lawyers to the
bench. Authorized President Cham-
berlain to communicate concerns to
the Governor's Office.

The full text of the minutes of these and
other meetings of the Bar Commission are
available for inspection at the office of the
Executive Director.
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ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 4.3(a) and 4.3(b) by speaking
with a party regarding pending litigation
and failing to disclose to that party that he
represented the opposing party.

2. An attorney was admonished for vio-
lating Rule 1.4(b) for failing to inform his
client of the status of the case by failing to
ensure that a settlement proposal from op-
posing counsel reached his client for a pe-
riod of four months.

PRIVATE REPRIMANDS

1. For viokating Canon 1, DR 1-102(A)(4)
and Canon 1, DR 1-102(A)(6), an attorney
was privately reprimanded for maintaining
a private practice while acting as a county
attorney without first obtaining a waiver
from the county attorney's office. The
sanction was mitigated by a lack of prior
disciplinary history and by a lack of injury
to the clients.

PUBLIC REPRIMANDS

1. On April 4, 1990, Craig S. Cummings
was publicly reprimanded for violating
Canon 6, DR 6-101(A)(3) by neglecting
two separate matters regarding representa-
tion of clients in disputes with the IRS. Mr.
Cummings accepted a retainer in 1983, and
subsequently failed to pursue the client's
remedies for the next four years. Mr. Cum-
mings had made several attempts to com-
municate with the client, by telephone and
by letter, advising the client of a recom-
mended course of action. Mr. Cummings
agreed to represent a second client against
the IRS in 1985, and subsequently failed to
move forward on that client's action,
whereupon the client began dealing with
the IRS pro se. The sanction was mitigated
by a lack of prior disciplinary history and
the fact that the attorney/client relationship
was never clearly formalized between the
second client and Mr. Cummings.

2. On April 4, 1990, David O. Black was
publicly reprimanded for violating Canon
1, DR 1-102(A)(4) and Canon 1, DR 1-
102(A)(6). Mr. Black associated with an

Discipline Corner

outside attorney in several lawsuits while
employed by a law firm. Mr. Black per-
sonally received a division of the litigants'
recovery on a contingent fee basis for ser-
vices performed while not on the law
firm's time, but failed to disclose to the
law firm that he was personally receiving
compensation from these cases. The sanc-
tion was mitigated by a lack of disciplinary
history, by Mr. Black’s belief that he main-
tained an independent status with the firm,
by conflicting evidence from the law firm
and Mr. Black as to the status of Respon-
dent's employment with the firm, and by
the fact that the clients suffered no injury.
The sanction was aggravated in that the
arrangement should have been fully dis-
closed and discussed with the law firm.

3. On April 17, 1990, George S. Diu-
menti and William H. Lindsley were pub-
licly reprimanded for violating Canon 1,
DR 1-102(A)(5) and Canon 5, DR 1-
105(A)(b) and (d). Messrs. Diumenti and
Lindsley, while law partners, were con-
tacted by and accepted representation of
both the alleged perpetrator and the minor
victim of sexual abuse. Messrs. Diumenti
and Lindsley never requested nor received
informed consent for the representation of
the minor from her natural mother, her
court appointed guardian ad litem, or her
court appointed custodians. Pursuant to the
representation of the alleged perpetrator,
Messrs. Diumenti and Lindsley caused the
felony charges to be reduced to misde-
meanor charges, while at the same time at-
tempting to represent the interest of the
victim. The sanction was aggravated by
Messrs. Diumenti's and Lindsley's failure
to acknowledge the wrongfulness of their
representation of both the victim and the
perpetrator, by the vulnerability of the mi-
nor victim and by their substantial experi-
ence in the practice of law. The sanction
was mitigated in that Mr. Lindsley took
the appropriate steps to bring the minor
victim into the protection of the juvenile
court and that Messrs. Diumenti and Lind-
sley did not attempt to hide their represen-
tation of both parties from the juvenile
court or the prosecuting attorney.

SUSPENSIONS

1. On March 26, 1990, Boyd Fullmer was
suspended for two months for violating
Canon 9, DR 9-102 (B)(3) and Canon 9,
DR 9-102(B)(4). Mr. Fullmer was to re-
ceive a one-third (/4) contingent fee of all
sums collected on behalf of his client. Mr.
Fullmer received thereafter monthly pay-
ments, and remitted to his client two-thirds
(%) of each of the first seven payments, but
failed to forward any monies to the client
after the first seven payments. He received
$1,900, for which he failed to account. The
sanction was aggravated by Mr. Fullmer's
failure to resolve the situation prior to the
disciplinary process despite opportunities
to do so, by Mr. Fullmer's prior disciplin-
ary history and by his substantial experi-
ence in the practice of law. The sanction
was mitigated by Mr. Fullmer's efforts to
curtail his practice in an attempt to resolve
this type of problem.

2. On March 30, 1990, Douglas E. Wahl-
quist was suspended for six months and
one day for violating Canon 1, DR 1I-
102(A)(4), Canon 6, DR 6-101(A)(3),
Canon 7, DR 7-101(A)(1), Canon 7, DR 7-
101(A)(3) and Rule 1.3, Rule 1.4(a) and
Rule 8.4(c). Mr. Wahlquist agreed to rep-
resent his client in 1986 on a contingent
fee basis and agreed to advance certain
costs. Mr. Wahlquist promised to file the
client's lawsuit in the Federal District
Court within the time frame established by
Order of the Federal Appeal Board and
later assured the client that the lawsuit had
been filed. For a period of approximately
one month his client attempted to contact
Mr. Wahlquist on numerous occasions
without success. Mr. Wahlquist finally ad-
mitted that he had failed to file the lawsuit.
The opportunity to file the lawsuit is now
barred. The sanction was aggravated by
Mr. Wahlquist's prior disciplinary history,
by his failure to respond to the discipline
process, by the vulnerability of the victim,
by Mr. Wahlquist's substantial experience
in the practice of law and by the client's
injury caused by Mr. Walquist's failure to
file the lawsuit.
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3. On April 6, 1990, Blaine P. McBride
was suspended for six months for violating
Canon 6, DR 6-101(A)(3), Canon 9, DR 9-
102(B)(3), Canon 9, DR 9-102(B)(4) and
Rule 1.3, Rule 1.13(b) and Rule 1.4. The
suspension was stayed for twenty-four (24)
months pending successful completion of
probation. The suspension was imposed
pursuant to three separate complaints. In
representing one client on several different
matters, Mr. McBride failed to inform the
client adequately that he did not intend to
move forward with the client's action until
further payment was received, failed to is-
sue and serve a Summons resulting in a
dismissal without prejudice, failed to pros-
ecute a case resulting in efforts on the part
of the opposing counsel to have cause dis-

missed for lack of prosecution, and failed to
provide adequate status reports to the client.
In representing a separate corporate client,
Mr. McBride believed that he represented the
past president personally and therefore re-
fused to return files to the current president.
Pursuant to a complaint by the current presi-
dent, a Screening Panel of the Ethics Disci-
pline Committee determined that Mr. Mc-
Bride served as counsel for the corporation
rather than the president individually. Mr.
McBride subsequently failed to respond to
any and all requests by the Screening Panel
to return the files to the proper party. Mr.
McBride failed to respond to the Office of
Bar Counsel and the Screening Panel of Eth-
ics and Discipline Committee throughout the

Executive Director Resigns

Stephen F. Hutchinson, Executive Direc-
tor of the Utah State Bar, has resigned his
position effective June 30, 1990. The an-
nouncement was made by Bar President
Hans Q. Chamberlain and Mr. Hutchinson.

Mr. Chamberlain wished Mr. Hutchin-
son well, and said during his service as Ex-
ecutive Director, the Utah State Bar has
dramatically expanded its array of pro-
grams and services to Bar members and
the public. Highlights include the comple-
tion of the Utah Law and Justice Center
project, and the Tuesday Night Bar out-
reach program, both of which have re-
ceived national acclaim. Also, the Bar has
implemented a mandatory continuing legal
education program and will initiate an ex-

tensive skills development program for
new lawyers next fall. Lawyer participation
in Bar volunteer activities and programs is
at an all-time high.

Mr. Chamberlain said the Executive
Committee of the Board of Bar Commis-
sioners will oversee the operations of the
Bar until a new director is named.  The
Utah State Bar is currently inviting appli-
cants for the position of Executive Director
to fill the vacancy created by the resigna-
tion of Mr. Hutchinson. Bar President
Chamberlain said all inquiries should be di-
rected to the Search Committee of the Bar
at the Law and Justice Center. They will be
kept in strict confidence.

The Executive Director is the chief ad-

disciplinary process regarding a complaint
filed in the Office of Bar Counsel by a sep-
arate client. The sanction was aggravated
by Mr. McBride's failure to respond to the
disciplinary process, but mitigated in that
Mr. McBride was suffering from a dysthy-
mic disorder during the period of miscon-
duct, and that he has accepted professional
assistance in an attempt to resolve the dif-
ficulties.

4, On March 28, 1990, Richard B.
Johnson was suspended for six months for
violation of the terms of his probation pur-
suant to a prior disciplinary order by fail-
ing to return telephone calls and written
correspondence from his clients, failing to
appear at court hearings, and failing to pro-
vide monthly status reports to the clients.

ministrative officer of the Bar. The director
is responsible to the respective Boards for
the overall management and operations,
their programs, services and staff. The di-
rector oversees the budgeting process and
is responsible for the financial affairs of the
Bar.

Applicants must possess proven manage-
ment ability, and strong financial and com-
munication skills. A college degree is re-
quired and a law degree is preferred. Start-
ing salary will be commensurate with expe-
rience and qualifications.

Applications should be received at the
Bar by July 31 1990. Additional infor-
mation is available from the Bar Office.
The Bar is an equal opportunity employer.

Utah Bar Examination and Admission Rules Get a New Look

The Utan Supreme Court has approved re-
vised rules for admission to the Utah State
Bar effective August 1, 1990. The revisions
include significant changes in the admis-
sion process and in the Bar examinations
required to practice law in Utah. The
changes include shortening the Utah Bar
Examination from a three-day to a two-day
examination. The two-day examination will
consist of the Multistate Bar Examination,
a multiple choice exam, and one day of es-
say questions. The Utah Attorney Examina-
tion will be offered concurrently with the
Utah Bar Examination in February and July

rather than quarterly. Under the new rules
the Bar Examination will be scored on a
point scale and passage will be based on
achievement of a combined examination
scaled score of 130.

In an ongoing effort to ensure the char-
acter and fitness of all applicants to the
Bar, investigation efforts will be intensi-
fied based on the character and fitness
standards published in the new rules.

The Court ordered a 30-day comment
period, beginning March 29, 1990, to al-
low local law students and Bar members
an opportunity to review and respond to
the revised rules. A public forum was held

April 16, 1990, at 12:00 p.m. at the Univer-
sity of Utah law school. Representatives of
the Admission Committee and Bar staff
briefly outlined implementation of the re-
vised admission rules and New Lawyer
Continuing Legal Education and responded
to questions.

Copies of the revised rules are available
at the Utah State Bar, 645 S. 200 E., Salt
Lake City, UT 84111. You may request a
copy by calling Michele Roberts, 531-
9077. Upon receipt of the $15 initial pro-
cessing fee, applications are mailed to all
student and attorney applicants.

June/July 1990
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The Honorable Pamela T. Greenwood
Will Be President of the Utah State Bar

The Utah Supreme Court issued an
opinion stating Judge Pamela T. Green-
wood may serve as president of the Utah
State Bar.

Judge Greenwood said she is pleased
with the Court's decision. "I hope my lead-
ership of the Bar will encourage renewed
cooperation between attorneys and the ju-
diciary,” she said. "The Supreme Court,
through this decision, has paved the way
for the Bar and the Courts to jointly pro-
mote improvements in Utah's legal system,
by providing competent legal assistance to

all in need, and fair, timely resolution of

legal disputes,” she added.

Judge Greenwood, a member of the Utah
Court of Appeals, will begin a one-year
term as president of the Utah State Bar at
the Bar's Annual Meeting the end of June.
She was elected a commissioner of the Bar
in 1986. Judge Greenwood is the first
woman to be elected president of the Utah
State Bar, but she is not the first judge to
lead this organization which represents
more than 5,000 members licensed to prac-
tice law in the State of Utah.

Judicial Nominating Commission
Applicants Sought

The Board of Bar Commissioners is seek-
ing applications from Bar members for the
two Bar appointments to the Appellate
Courts Judicial Nominating Commission.
Bar appointees must be of different politi-
cal parties. This nominating commission is
for the Supreme Court and the Court of
Appeals.

Bar members who wish to be considered

for this appointment must submit a letter of
application, including resume and designa-
tion of political affiliation. Applications
are to be mailed to Barbara R. Bassett, As-
sociate Director, Utah State Bar, 645 S.
200 E., Salt Lake City, UT 84111, and
must be received no later than 5:00 p.m. on
July 20, 1990.

Stephen A. Trost
Appointed Bar Counsel

The Utah State Bar has appointed
Stephen A. Trost to the position of Bar
Counsel. The announcement was made by
Bar President Hans Q. Chamberlain.

"The Bar is fortunate to have an attorney
in the position of Bar Counsel with such a
strong background in both law and busi-
ness administration,” Mr. Chamberlain
said. "He has had hands-on experience in
the defense of civil litigation, supervising
outside counsel, and staff management, all
which are aspects of the position of Bar
Counsel," Mr. Chamberlain concluded.

Mr. Trost received his Juris Doctorate
from DePaul College of Law in Chicago.
His bachelor of arts degree was earned at
the University of Notre Dame.

Prior to joining the Office of Bar Coun-
sel, Mr. Trost was in the private practice of
law. For nine years he was general counsel
and chief financial officer for Hi Tech Nat-
ural Resources, Inc., a Utah manufacturer
of solid fuel propellants and electronic in-
strumentation.

The Office of Bar Counsel is responsible
for dealing with the disciplinary functions
of the Utah State Bar when complaints are
filed against Utah attorneys. In these mat-
ters, the Office works in conjunction with
the Bar and the Utah Supreme Court. In
addition to prosecuting all disciplinary cas-
es, Mr. Trost serves as general counsel to
the Bar.

Court Says Client
Security Fund

Wasn't Misused
or Mismanaged

The Utah Supreme Court has rejected at-
torney Brian Barnard's assertion that the
State Bar's Client Security Fund—
$100,000 to pay claims against dishonest
lawyers--has been misused and misman-
aged.

Chief Justice Gordon R. Hall said that
upon examination of Mr. Barnard's com-
plaint and the Bar's response, "we are satis-
fied that the Bar has not engaged in any
improprieties concerning the fund.”

Bar President Hans Q. Chamberlain sub-
mitted a 13-page response to the allega-
tions, saying, "No ethical or legal impro-
prieties of any nature whatsoever concern-
ing the management of the fund have oc-
curred.”

According to Mr. Chamberlain, the fund
was established by appropriation from the
Bar operating budget in 1977 and that the
money was placed with Bar reserves and
operating funds in investment accounts to

qualify for higher interest on secure invest- '

ments.

"The so-called loans' from the fund to the
operating account of the Bar were not
'loans' in the sense of monies being trans-
ferred from one account to another," Mr.
Chamberlain said. "Every penny properly
attributable to the fund and to the further-
ance of its purposes has been accounted
for."

Even before the dispute reached the Su-
preme Court, the Bar Commission had di-
rected the staff to segregate the funds by
March 1, which has been done. Mr. Bar-
nard asked for a court directive in spite of
the change.

Justice Hall said it appears that the fund
"has been fully accounted for and managed
and administered so as to fulfill its pur-
poses and objectives, the most basic of
which is to protect the interests of all eligi-
ble claimants and thus to provide a most
important public service."

1990 Bob Miller Memorial Day Run
T-shirts are available at the Law and
Justice Center reception desk, 645 S.
200 E. Salt Lake City, Utah. 100%
cotfon. Small, medium and large.
$6.00

22

Vol. 3, No. 6



The Bar Meeting Your CLE Needs

By Tobin J. Brown, Continuing Legal Education Administrator, Utah State Bar

T his article will outline how the Utah
State Bar is working to help its members
meet the new CLE requirements. The Bar
has taken the challenge to be the low-cost
CLE provider in Utah. Each portion of this
article looks at particular types of CLE
credit available under the new mandatory
CLE Rules and Regulations, then describes
the ways the Bar is working to provide
CLE under each type.

The Utah State Bar was granted Pre-
sumptive Provider Status by the State
Board of Continuing Legal Education or
the MCLE Board, "the Board." This means
that Bar CLE programs are "presumed” ap-
proved unless otherwise noted by the Bar.
All live seminars put on by the Bar are
approved. Also the Bar can approve video-
tapes in its possession under this status. It
should be noted that the Bar does not ap-
prove other providers programs, that is the
function of the MCLE Board. However,
the Bar's presumptive status extends to its
sections working with the Bar so that most
Bar-related CLE activities can be approved
for CLE credit.

LIVE SEMINARS

At least one-half of your CLE credit
must come from live seminars, therefore
the Bar concentrates on providing a full
range of these. Each section of the Bar
needs to be involved in one major CLE
event per year. Some of these will be part
of the Bar conventions (Mid-Year and An-
nual Meetings) others may be cosponsored
with outside organizations and still others
may be "stand-alone” programs. These
seminars will generally be on topics related
to the sections' specialties, but should also
be directed to general practice. These sem-
inars are advertised through brochure and
postcard mailings and are listed in the CLE

Calendar near the back of each Bar Jour-

nal. Look to this CLE Calendar for a good
source of upcoming CLE activities. This
Calendar should improve with time also, as
sections become accustomed to putting on
programs,

Sections are also working to have their
luncheon meetings CLE approved when
appropriate. These are an excellent source
of low or no cost CLE. As more notice is
provided on these lunches, they will be
listed in the CLE Calendar in the Bar Jour-
nal, as well as advertised by post card to
section members.

The Bar cosponsors satellite seminars
with national providers. This presents an
opportunity to receive live seminar credit
from nationally known experts while view-

ing it locally. These programs are listed in
the CLE Calendar and are advertised
through brochures sent out by the national
providers. You can register by sending in
the brochure or by mailing the form from
the CLE Calendar directly to the Bar offic-
es. These programs are viewed at the Law
and Justice Center.

Also the Bar directly cosponsors pro-
grams with reputable outside providers.
One example is the Corporate Mergers and
Acquisitions seminar sponsored in con-
junction with ALI-ABA being held in
March of 1991 in Park City. Once again
these programs are listed in the CLE Cal-
endar.

Finally, the Bar is working to provide a
full range of CLE at each Mid-Year and
Annual Meeting. We are also working to
format these in such a way that by attend-
ing any two, one could meet their entire
CLE requirements. So watch for the bro-
chure mailings on these Bar conventions.

At all Bar CLE programs you will
receive a Certificate of Attendance. These
certificates are for your records only. The
Bar automatically reports attendance off of
the registration lists. So when you attend a
program, make sure you check in and pick
up your materials at the registration desk.

ETHICS CREDIT

The CLE Committee of the Bar is
working to provide one general ethics
credit seminar each year. This year's semi-
nar will be held in November so watch for
announcements on it. Sections will include
ethics portions in their seminars whenever
possible, so check those advertisements.
Also each Mid-Year and Annual Meeting
will include an ethics portion. And finally
there are videotapes with ethics credit
available (see Videotape Credit below).

VIDEOTAPE CREDIT

The Bar has a full range of subjects in
its Video Library. And these tapes are ap-
proved unless specifically noted. Included
in the library are tapes of all live Bar semi-
nars that are possible to tape, including Bar
conventions. These tapes can be rented by
the week for $30, with a $25 deposit. Per
the MCLE requirements, three Bar mem-
bers must be in attendance for credit or the
tape must be viewed at the Law and Justice
Center.

The Bar is willing to work with local
bar associations to bring the required three
people together in more remote areas, so
contact your local associations or contact
me at the Bar and I will aid you in making

the arrangements. Also I can help make ar-
rangements for viewing these tapes at the
Law and Justice Center. As the first MCLE
reporting deadline approaches we will
likely be showing for-credit video pro-
grams at the Law and Justice Center as
11th hour CLE. These will of course be
advertised.

LECTURING CREDIT
We work to format Bar CLE programs
so that Bar member presenters can receive
lecturing credit. A presentation must be a
solo presentation lasting 50 minutes to
qualify for this credit. When that require-
ment is met, the presenter can receive three
times the credit. Sometimes program for-
mats will not allow for lecturing credit,
such as panel presentations. Even in these
cases speakers are given complimentary
registrations to the program so they can re-

ceive attendance credit either way.

PUBLISHING CREDIT

The Bar Journal encourages well-
written articles on legal topics. Since the
Bar Journal is an appropriate publication |
format for credit, application can be made
for credit after publishing. Refer to the
MCLE Rules and Regulations for specific
requirements on this.

RURAL AREAS

The Bar is working to bring CLE to all
parts of the State. Initially we will be
watching for programs or portions of pro-
grams to take "on the road." We are also
looking into a microwave technology for
transmitting interactive video presentations
that will qualify for live credit. We are
willing to work with any local bar associa-
tion to do whatever we can to aid in put-
ting together programs. If you have ques-
tions or suggestions on this, do not hesitate
to call me at the Bar offices.

SUMMARY

The Utah State Bar is working to
provide a full range of CLE in a variety of
manners at the lowest cost possible. As
time progresses we will look for ways to
further improve CLE in Utah and increase
its availability. If Bar members have sug-
gestions for specific programs or program
ideas or just general comments, please let
us know. You can contact me at the Law
and Justice Center at 645 S. 200 E., Salt
Lake City, UT 84111, or call me at (801)
531-9095.

June/luly 1990
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Aconsequence inherent in clearing up
appellate "backlog" is finding the

time to read the burgeoning opinions. Since
my last article I've had a difficult time
keeping up with the reading of the numer-
ous decisions. For example, over 60 opin-
ions, published and unpublished, were is-
sued by the Utah Supreme Court and the
Court of Appeals during March 1990. I
present as many decisions as possible here
with a brief summary of the result. Al-
though many decisions are unpublished
and not valid precedent, they can have edu-
cational value to attorneys.

JURISDICTION OVER APPEALS
FROM THE JUSTICE COURTS

The Utah Supreme Court upheld Utah
Criminal Rule 26(13)(a) which limits a
criminal appeal from justice court to a trial
de novo in the circuit court, unless the con-
stitutionality or validity of a statute or ordi-
nance has been properly challenged. The
rule was challenged as a deprivation of the
constitutional right of appeal. City of Mon-
ticello v. Christensen, 129 Utah Adv. Rep.
5 (March 2, 1990) (J. Zimmerman). Also
State v. Gonzales, Utah Ct. App., 890202-
CA (April 5, 1990) (per curiam, unpub-
lished); State v. Novosel, Utah Ct. App.,
890143-CA (March 23, 1990) (J. Orme,
unpublished); and State v. Matus, 131 Utah
Adv. Rep. 27 (March 20, 1990) .
Jackson).

ATTORNEY/CLIENT
Evidence was sufficient to sustain a jury's

By Clark Nielsen

malpractice verdict that the plaintiff client
was equally negligent with the defendant
law firm in failing to perfect a security in-
terest in a debtor's accounts receivable. De-
fendant could not recover its litigation
costs and fees under Utah Business Corpo-
ration Act, Utah Code Ann. §§16-10-1 to -
140 because defendant law firm was
merely plaintiff's agent and not corporate
personnel who exercised management dis-
cretion and had authority to bind the corpo-
ration. Western Fiberglass v. Kirton, Mc-
Conkie & Bushnell, Utah Ct. App., 890407-
CA (March 2, 1990) (J. Jackson).

A provision of an attorney/client contin-
gency fee agreement giving the attorney
"absolute” control over the settlement of
the client's underlying claim is void and
unenforceable. Such a provision may, or
may not, be severable from the remainder
of the fee agreement. Parents Against
Drunk Drivers v. Graystone Pines Home-
owners' Assoc., 129 Utah Adv. Rep. 45
(March 7, 1990) (J. Billings).

Summary judgment against the client was
affirmed in his attorney malpractice action.
The malpractice of his attorney was not the
cause of the client's damage because the
underlying claim on a multiparty bank cer-
tificate would not have succeeded on the
merits. Youd v. Johnson, Utah Ct. App.,
880431-CA (March 29, 1990) (J. Jackson).

PROCEDURE
A party who seeks to admit at trial a
witness's deposition bears the burden to

CASE SUMMARIES

show its admissibility under Rule 32(a).
The trial court abused its discretion by re-
fusing to allow appellants to introduce the
deposition of a non-resident witness, un-
available at trial, to support its construction
contract claims, Although the witness was
appellant's corporate officer there was no
showing that appellants procured or was
responsible for his absence. Marshall v.
Van Gerven, 131 Utah Adv. Rep. (March
23, 1990) (J. Bench).

The sanction of a default judgment
against plaintiff for her failure to respond
to discovery was not an abuse of discre-
tion, considering the procedural history of
the litigation, even though no prior order
compelling discovery had been sought or
obtained that would give plaintiff an op-
portunity to cure the default. Schoney v.
Memorial Estates, Inc., 132 Utah Adv.
Rep. 22 (April 6, 1990) (J. Orme).

The failure of a defendant to plead a de-
fense in its answer is a waiver of that de-
fense. A defense waived cannot later be a
proper basis for summary judgment unless
an opposing party fails to object to the
waived issue being raised on summary
judgment. In essence, a party may "waive"
the right to object to a "waived" issue be-
ing raised, thereby legitimizing the issue.
Golding v. Ashley Central Irrig. Co., Utah
Sup. Ct., 880025 (April 23, 1990) (J.
Zimmerman).

"RIPPER" CLAUSE—ART. VI,
§28, UTAH CONSTITUTION

The Utah Supreme Court affirmed the
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P.S.C.'s denial of a permit to allow an as-
sociation of municipalities to construct an
intrastate power transmission line. The
plaintiff association claimed that the statu-
tory required P.S.C. approval to construct
the power line contravened Utah State
Constitution Article VI, §28 ("The Ripper
Clause") which prohibits the delegation of
authority over "municipal functions" to a
"special Commission." The court noted the
presumption of constitutional validity ac-
corded economic legislation. Although the
Public Service Commission was indeed a
"special commission,” the construction of
the power line was "sufficiently infused
with a state, as opposed to an exclusively
local, interest to escape characterization as
(a) 'municipal function." The P.S.C. regu-
lation does not intrude upon municipalities’
ability to control their "substantive" poli-
cies. Utah Assoc. Municipal Power Sys-
tems v. Public Service Commission, 130
Utah Adv. Rep. 8 (March 20, 1990) (.
Zimmerman).

DEFAMATION

The Utah Supreme Court affirmed a sum-
mary judgment for KTVX against a plain-
tiff police officer who claimed defamation
by a KTVX news report of a shooting.
Without deciding whether all police offic-
ers are "public officials,” this plaintiff of-
ficer was a "public official" by virtue of
the facts and circumstances surrounding
the shooting. Because plaintiff was a "pub-
lic official,” defendant was entitled to the
"qualified privilege" defense. Madsen v.
United Television, Inc., 131 Utah Adv.
Rep. 3 (March 27, 1990) (C.J. Hall).

Communications between entities sharing
a common interest are qualifiedly privi-
leged and not libelous in the absence of
malice. Dismissal of plaintiff's claim of
defamation was affirmed even though de-
rogatory statements from fellow employees
were shared by the employer league of cit-
ies and towns with its Board of Directors.
These statements were garnered after
plaintiff's demand for specific facts sup-
porting her termination. Unable to present
evidence of malice, plaintiff could not de-
feat defendants’ summary judgment mo-
tion. Alford v. The Utah League of Cities
and Towns, 131 Utah Adv. Rep. 34 (March
23, 1990) (J. Billings).

ADMINISTRATIVE REVIEW

The Court of Appeals held that the Indus-
trial Commission erroneously interpreted
the commission's enabling statute by giv-
ing credit to an employer for amounts re-
ceived by an injured employee from a no-
fault insurer. This conclusion is not so
troubling as the court's articulation of its
standard of review. According to the court

panel, under U.A.P.A., Utah Code Ann.

§63-46b-16(4)(d), an agency's interpreta-
tion of its statutorily granted powers and
authority is a question of law with no def-
erence accorded to the agency's interpreta-
tion. But see §63- 46b-16(4)(h)(1). In pos-
tulating the standard of review, the panel
relied upon the pre-U.A.P.A. case, Utah
Dept. of Admin. Services v. Public Service
Commiss'n, 658 P.2d 501, 608 (Utah
1983). However, the court ignored the "in-
termediate level of review" on questions of
"special law"—i.e. an agency's "interpreta-
tions of the operative provisions of the stat-
utory law it is empowered to administer,
especially those generalized terms that be-
speak a legislative intent to delegate their
interpretation to the responsible agency."
658 P.2d at 610. Does U.A.P.A. still apply
that "time honored rule of law . . . that the
construction of statutes by governmental
agencies charged with their administration
should be given considerable weight . . . ?"
Id. This case should have, but did not,
properly address that question. Bevarns v.
Industrial Commission, Utah Ct. App.,
890402-CA (April 4, 1990) (J. Jackson).

Failure to participate in administrative
hearings and proceedings waives the op-
portunity of an interested party to seek ju-
dicial review of the administrative ruling.
The owner assigned his certain water rights
to the L.P.A. for a price based upon the vol-
ume of water to be approved by the state
engineer. The owner failed to participate in
the I.P.A.'s change application and protest
hearings conducted by the state engineer.
Therefore, the owner could not properly
seek district court review of the state engi-
neer's decision. S & G, Inc. v. Morgan,
Utah Sup. Ct., 860055 (May 1, 1990) (J.
Howe).

Upon review of the facts before the ad-
ministrative agency, revocation of a bro-
ker's real estate license was not unduly
harsh. Although the misconduct occurred
in 1982, administrative discipline was not
forestalled by the catch-all statute of limita-
tion §78-12-25, which is inapplicable to
administrative hearings. Rogers v. Div. of
Real Estate, 131 Utah Adv. Rep. 78 (Utah
Ct. App., March 30, 1990) (J. Greenwood).

REAL PROPERTY

The four-year limitations statute, §78-
12-5.1, does not protect a tax title holder
who fails to pay the assessed taxes and then
repurchases the property at the resulting tax
sale. Also, a tax deed on real property min-
ing improvements is insufficient to vest tax
title to the underlying mineral interests.
Marchant v. Park City, 130 Utah Adv.
Rep. 9 (March 5, 1990) (C.J. Hall).

A "discovery rule" applies to the com-
mencement of the limitations statute, §78-
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12-25, in an action for a surveyor's negli-
gence. The limitations period does not be-
gin to run until the plaintiff "learns of or in
the exercise of reasonable diligence should
have learned of the facts which give rise to
the claim. Klinger v. Knightly, 130 Utah
Adv. Rep. 12 (March 22, 1990) (C.J. Hall).

Giving effect to the apparent intent of
l'exception” language in a warranty deed,
the court reversed a trial court judgment.
The phrase "subject to fence line encroach-
ment . . . " was properly an "exception"
from warranty and was not a "reservation”
by which the grantor retained an interest in
the land strip. The words "subject to" are
commonly associated with giving notice of
an encumbrance and excepting that encum-
brance from any covenant. Hancock v.
Planned Devel. Comp., 131 Utah Adv.
Rep. 5 (March 30, 1990} (C.J. Hall).

An attempt by parents to regain fee title
to their home from their daughter was re-
jected for lack of evidence sufficient to re-
form the quit claim deed. Parents were
granted a life estate, and the daughter, a
remainder interest in the property. The evi-
dence was sufficient to establish that the
daughter had contributed an amount of the
purchase price sufficient to purchase a re-
mainder interest in the home. Opheikens v.
Sheron, Utah Ct. App., 890069-CA (March
21, 1990) (J. Jackson) (unpublished).

The obligations of the parties to a coal
lease assignment are contractual under the
assignment. The assignment is not a "sub-
lease" subject to landlord-tenant concepts.
Defendant assignee's cessation of coal
mining did not breach an implied covenant
of good faith. Defendant assignee was not
obligated by the assignment to continually
mine coal nor did it breach an implied cov-
enant of good faith when it ceased mining.
Heiner v. S.J. Groves and Sons Co., 131
Utah Adv. Rep. 69 (Utah App., March 30,
1990) (J. Billings).

The trustee under a trust deed may not
pursue and complete a trustee's sale of the
property and then, later, claim the sale in-
valid because of procedural irregularities
created by the trustee. Occidental/ Ne-
braska Fed. Savings Bank v. Mehr, 132
Utah Adv. Rep. (Utah Ct. App., Apr. 19,
1990) (J. Jackson).

Evidence was "clear and convincing” that
a family deed from husband to wife was
materially altered subsequent to its execu-
tion, when their children were also added
as grantees. "Clear and convincing" evi-
dence not only has the power to persuade
as to the probable truth but "has the ele-
ment of clinching such truth or correct-
ness” as to what might be otherwise only
probable to the mind. Foote v. Smith, Utah

Ct. App., 890277-CA (May 17, 1990)
(unpublished).

MEDICAL MALPRACTICE

Summary judgment was affirmed when-

plaintiff lacked evidence of causation by

defendant. Expert medical testimony of the:

physician's standard of care and that the:

breach of that standard caused injury must-

be proffered by expert medical testimony.

While defendant's treatment may have:

been deficient, it was not the proximate:
cause of the child's death. Butterfield v.
Okubo, 131 Utah Adv. Rep. 66 (March 28,
1990) (. Larson,).

However, failure to produce an expert:

witness to testify on causation of plaintiff’s
injuries does not necessarily defeat a res
ipsa loquitor malpractice claim. This opin-
ion discusses the "res ipsa doctrine” in
medical malpractice where a plaintiff must
prove a standard of care, its breach, proxi-
mate causation and damages. Res ipsa lo-
quitor is an evidentiary doctrine created to
help a plaintiff establish a prima facie case
of negligence using circumstantial evi-
dence. The doctrine infers causation by the
defendants. Dalley v. Utah Valley Reg.
Med. Center, 132 Utah Adv. Rep. 17
(April 19, 1990) (C.J. Hall).

FAMILY AND DIVORCE

A father's appeal to define and declare his
rights to an unborn child, after it had been
clinically aborted, was dismissed as moot.
Reynolds v. Reynolds, 129 Utah Adv. Rep.
32 (Utah Ct. App., March 6, 1990) (J.
Bench).

Mother's failure to request or act for over
seven years to obtain support from the fa-
ther of her illegitimate child, coupled with
her public declarations that she didn't want
anything to do with the father, estopped
her from collecting back child support.
Burrows v. Vrontikis, 129 Utah Adv. Rep.
44 (Utah Ct. App., March 7, 1990) (J.
Garff).

The interrelationship between the Federal
Parental Kidnapping Prevention Act (28
U.S.C. §1738A(1989)) and the Uniform
Child Custody Jurisdiction Act was ana-
lyzed and the PKPA held applicable when
the father retained the children in Missis-
sippi in violation of the Utah Custody de-
cree. The Utah court retained its jurisdic-
tion over the children and Mississippi
never acquired jurisdiction. Because sub-
ject matter jurisdiction cannot be conferred
upon a court by consent or waiver, the
mother did not legitimize the Mississippi
proceedings by litigating the father's cus-
tody petition there. Curtis v. Curtis, 131
Utah Adv. Rep. 60 (Utah Ct. App., March
27, 1990) (J. Orme).

The trial court's treatment of household
property and termination of alimony for co-
habitation was affirmed as based on suffi-
cient evidence. Improvements by a
"husband-to-be" before the marriage did
not become the wife's separate property.
The appeals court assessed double costs for
a frivolous appeal. Barker v. Barker, Utah
Ct. App. 880615-CA (May 14, 1990) (J.
Davison).

A Pennsylvania order under the Revised
Uniform Reciprocal Enforcement of Sup-
port Act did not alter, supercede, or nullify
the husband's support obligation under a
prior Utah divorce decree. Kammersell v.
Kammersell, Utah Ct. App., 890238-CA
(May 18, 1990) (J. Jackson).

Under a proceeding under the Uniform
Reciprocal Enforcement of Support Act, no
issue other than support may be consid-
ered. Visitation interference is not a de-
fense to an action for support under the act.
California is able to enforce defendant's
support obligations in Utah and obtain re-
imbursement for public support provided
his children, even though the obligation for
support was conditioned upon affording
visitation ‘rights. Charlesworth v. State of
Calif., Utah Ct. App., 890297-CA (May 18,
1990) (J. Greenwood).

A custody decreed, which is predicated on
established facts, is res judicata and will
not be modified in the absence of material
changes of circumstance. The doctrine of
res judicata applies when a substantial
change of circumstances cannot be shown,
But, in a change of custody proceedings,
the court may also consider evidence sur-
rounding the original decree, in the best in-
terests of the child, when the original cus-
tody decision was not litigated. Interfer-
ence in visitation is a factor to be consid-
ered in determining either change of cus-
tody or the best interests of the child. Smith
v. Smith, Utah Ct. App., 890246-CA (May

18, 1990) (J. Greenwood).
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LEGISLATIVE REPORT

T he 1990 general session of the Utah
State Legislature was touted in the
press as the "year for education." Although
Utah's children will undoubtedly benefit
from increased support of education and
teachers, the legislature considered rela-
tively few items of proposed legislation ad-
dressing the legal needs of children. Legis-
lation related to children's issues was con-
centrated in the areas of child support,
adoption, and juvenile court procedures.
Except as otherwise noted, the effective
date of the legislation was April 23, 1990.

CHILD SUPPORT

In 1987, the Utah Judicial Council cre-
ated the Child Support Guideline Task
force.' In June 1988, the Council adopted
presumptive child support guidelines pro-
mulgated by its task force, pursuant to leg-
islation authorizing the Council to estab-
lish guidelines. The Interim Judiciary
Committee of the Utah Legislature subse-
quently requested that implementation be
delayed, or that the guidelines be made ad-
visory only, to allow further legislative
study. The child support guidelines were
implemented by judicial rule as advisory,
effective November 1, 1988. In October,
1988, the federal Family Support Act was
passed, requiring states to implement pre-
sumptive guidelines by October 1989. In
its 1989 general session, the Utah Legisla-
ture repealed language delegating responsi-
bility for development of child support
guidelines to the Judicial Council and
adopted presumptive guidelines that were
codified at Utah Code Ann. §78- 45-7.3 to
7.18. The legislation also created the Child
Support Advisory Committee. In 1990, the
Utah Legislature passed seven bills amend-
ing the child support statutes. In addition,
the general study resolution recommends

further legislative study of visitation and its
relation to child support.

H.B. 148—OBTAINING
SOCIAL SECURITY NUMBERS
This act requires, in accordance with the
Family Support Act, that the social security
number of both parents be obtained and
provided to the state registrar at the time of
the birth of a child. (Utah Code §26-2-5.5.)

H.B. 149—IMMEDIATE
INCOME WITHHOLDING

To comply with the Family Support Act,
this act authorizes immediate income with-
holding for child support orders that are
entered or modified after October 13,
1990, and are subject to enforcement by
the Office of Recovery Services (ORS). The
obligor's income is subject to automatic in-
come withholding, regardless of whether a
deficiency exists, unless the court or ad-
ministrative agency that entered the order
finds there is "good cause” not to require
immediate income withholding or a written
agreement is executed by the parties to the
effect that immediate income withholding
is not needed. "Good cause" means "that
damage to the obligor caused by immediate
income withholding substantially out-
weighs the benefit to the child” or ORS.
The act provides that the good cause ex-
ception includes a situation where there is
no past deficiency, the obligor has made
arrangements to guarantee support pay-
ments for at least two months, and child
support payments will be deposited directly
to the obligee's bank account. An exception
from immediate automatic income with-
holding must be included in the child sup-
port order. With regard to any child sup-
port order entered after October 13, 1990,
an obligee may seek income withholding in

Legislation Affecting
Children: An Overview

By the Needs of Children Committee of the Utah State Bar*

the appropriate court, whenever a delin-
quency occurs, whether or not the order
includes authorization for income with-
holding. Child support orders issued prior
to October 13, 1990, and not otherwise
modified after that date, are also subject to
immediate income withholding, pursuant
to Utah Code §62A-11-404.5(5), or if a de-
linquency occurs. (Utah Code §§62-11-403
to 408.)

H.B. 150—REVIEW AND
MODIFICATION OF CHILD
SUPPORT ORDERS

This act authorizes modification of ex-
isting child support orders to conform with
the presumptive child support guidelines,
effective October 13, 1990. The act pro-
vides that "a difference of at least 25 per-
cent between a child support order and the
child support guidelines shall be consid-
ered a substantial or material change of cir-
cumstance, and may be used as a basis for
seeking modification of the order.” Modifi-
cation of a child support award can be
sought no more often than once every three
years. The Family Support Act requires
ORS to review all orders under its jurisdic-
tion every three years to determine whether
an adjustment is necessary to be consistent
with the child support guidelines. (Utah
Code §§78-45-7.2 and 62A-11-320.5.)

H.B. 106—CHILD SUPPORT
GUIDELINES AMENDMENTS

The child support guidelines, as enacted,
provided that extraordinary medical ex-
penses would be shared equally by the par-
ents. This act deletes those provisions and
provides that such costs are to be allocated
in a ratio determined by the court or ad-
ministrative agency making the allocation.
A requirement that the federal child care
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tax credit be subtracted before the alloca-
tion of work-related child care expenses
has been removed from the guidelines;
however, a provision requiring work-
related child care expenses to be shared
equally by the parents, regardless of their
respective incomes, remains. The table for
computing the child support award has
been extended to cover up to 10 children.
"Natural or adopted children of either par-
ent who live in the home of that parent and
are not children in common to both par-
ties" may be considered in setting or modi-
fying a child support award "to mitigate an
increase in the award." A child support
award entered in an uncontested proceed-
ing, or based on stipulation, shall include a
written statement indicating whether the
amount of child support requested is con-
sistent with the guidelines. (Utah Code
§878-45-7.2 10 7.18.)

H.B. 349—HEALTH INSURANCE
FOR DEPENDENT CHILDREN

This act authorizes ORS to enforce orders
requiring parents and legal guardians of
dependent children to provide health insur-
ance coverage and allows wage withhold-
ing to pay for the cost of insurance. (Utah
Code §§62a-11-326.1 and 326.2.)

H.B. 352—LIABILITY FOR
MEDICAL EXPENSES
FOR CHILDREN

This act provides for the determination of
a parent's liability for uninsured medical
and dental expenses and clarifies language
requiring parents to obtain health insur-
ance. (Utah Code §§62A-11-326 and
326.1; Utah Code §§78-45-7.1 and 7.19.)

ADOPTION
H.B. 56—

ADOPTION ACT AMENDMENTS

Most notably, this legislation repeals Utah
Code §78-30-12 and Utah Code §78-30-4,
both relating to the rights of the fathers of
illegitimate children, and enacts new statu-
tory procedures for determination of those
rights. Utah Code §78-30-4.1(d) requires
that a consent to adoption must be obtained
from "the biological father of an adoptee
born outside of marriage who, in a con-
tested hearing pursuant to §78-30-4.10,
"proves facts including that he has devel-
oped a "substantial relationship with the
adoptee” and has "demonstrated a full
commitment to the responsibilities of par-
enthood by participating in raising the
adoptee"” or has "received the adoptee into
his home, openly held out the adoptee as
his own child, and otherwise treated the
child as if it were his legitimate child."?

Section 78-30-4.7 requires notice of an

adoption petition to be given to any person
who has filed a notice of paternity with the
state registrar of vital statistics. The pur-
pose of such notice "is to enable the person
served to present evidence to the court re-
lating to the best interests of the child, and
regarding whether that person's consent to
the adoption is required." Section 78-
30-4.8 details the procedures for filing a
notice of paternity, which "may be filed
prior to the birth of the child but must be
filed prior to the time the child is relin-
quished to a licensed child placing agency
or prior to the filing of a petition by a per-
son with whom the mother has placed the
child for adoption." A putative father fail-
ing to file the notice of paternity is barred
from bringing an action to assert an interest
in the child unless he proves, by clear and
convincing evidence, that: (a) it was not
possible for him to file a notice of paternity
prior to the time specified in subsection
(2); (b) his failure to file a notice of pater-
nity was through no fault of his own; and
(c) he filed a notice of paternity within 10
days after it becomes possible for him to
file. Section 78-30-4.8 appears to be an at-
tempt to both codify and restrict the case
law developed under former Utah Code
§78-30-4.

Section 78-30-4.10 requires that a person
who receives notice of the adoption pro-
ceeding must file a motion to contest the
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adoption within 30 days of service, which

motion shall be heard within 21 days of

service of the motion. Among the determi-
nations to be made by the court is whether
the moving party's consent to the adoption
is required, and whether a putative father is
excluded or included as a possible biologi-
cal father by "HLA, or white blood cell,
testing." The court hearing evidence at the
contested hearing shall dismiss the adop-
tion proceeding if it finds that the adoption
is not in the best interest of the adoptee or a
petitioner or his home is not suitable for the
adoptee; if a petitioner is not capable of
adopting the adoptee; or if a necessary con-
sent or relinquishment is invalid. A puta-
tive father who has not timely filed a notice
of paternity and seeks to validate the filing
as provided in §78-30-4.8 or a putative fa-
ther who has acknowledged his child as
provided in §78-30-4.1 must establish the
requisite facts by clear and convincing evi-
dence. All other facts at a contested hearing
must be shown by a preponderance of the
evidence. The provisions of this legislation
will be subject to review by the courts, in
appropriate cases, to determine whether the
constitutional guarantees of due process
and equal protection to putative fathers
have been satisfied.

Other significant provisions of the act de-
tail the requirements for a valid consent to
an adoption, including a requirement that a|
birth mother may not consent to the adop-

tion of her child until at least 24 hours after
the birth of her child. Utah Code §78-
30-15.5 requires the adoption petition to
contain a statement of compliance with the
Interstate Compact on Placement of Chil-
dren. (Utah Code §§30-1-17.2, 76-7-203,
78-30-1.1, 78-30-1.5, 78-30-4.1 to 4.10, 78-
30-7, 78-30-9, 78-30-10, 78-30-11, 78- 30-
14, 78-30-14.5, 78-30-15.5, 78-45a-1, 78-
45a-2.)

S.B. 14—ADOPTION
RECODIFICATION ACT

This act creates a rebuttable presumption
that a parent has failed to maintain a paren-
tal relationship with a child if the parent
has not supported -and communicated with
the child for one year or longer. A child
may be adopted without the consent of a
parent who, without good cause, his failed
to maintain a parental relationship. (Utah
Code §78-30-1t06.)

H.B. 55—ITEMIZATION OF
FEES FOR ADOPTION

An itemization of adoption fees and ex-
penses is required before the court may en-
ter a final decree of adoption. The adoptive
parent(s) and the agency or person placing
the child must provide an affidavit itemiz-
ing all fees paid, items exchanged, and ser-
vices rendered in connection with the adop-
tion. (Utah Code §78-30-15.5.)

JUVENILE COURT PROCEDURES
S.B. 47—JUVENILE COURT
FILING AMENDMENTS

This act modifies the procedures for re-
call to juvenile court of a case directly filed
in district court. The direct file provisions
were available under prior law for the of-
fenses of criminal homicide, attempted
criminal homicide, aggravated robbery,
forcible sodomy, aggravated arson, aggra-
vated sexual abuse of a child, aggravated
sexual assault, aggravated burglary or ag-
gravated kidnapping. As amended, the stat-
ute encompasses all capital and first degree
felonies. The act also limits the juvenile
court's discretion in applying the recall
provisions to consideration of chronologi-
cal age, legal record and seriousness of the
offense.* (Utah Code §78-30-25.)

H.B. 146—JUVENILE
PROTECTIVE ORDERS

The act makes technical changes in the
procedures for obtaining a protective order
in the juvenile court. A juvenile court pro-
tective order allows the child to remain in
the home while the adult who may be
abusing the child is removed from the
home. The more common response to an
abuse allegation has been to remove the
child. The legislation extends the duration
of a protective order to 90 days, rather than
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60 days. The time for hearing an ex parte
protective order can be extended for good
cause to 20 days (or more with the defen-
dant's consent). (Utah Code §§78-3a-20.5,
78-30-20.6, and 78-30-20.8.)

H.B. 199—CHILD GUARDIAN
AD LITEM APPOINTMENT

This act extends appointment of guard-
ians ad litem to dependency cases, as op-
posed to only abuse or neglect cases. The
fiscal note was reduced during the legisla-
tive session and this lack of support will
hamper a very effective program which
provides protection for high risk children
at very little cost. (Utah Code §78-3a-63.)

H.B. 244—JUVENILE TRAFFIC
OFFENSES AMENDMENT
This act makes changes in the jurisdiction

of traffic offenses committed by juveniles.
(Utah Code §§78-3a-16 and 78-4-5.)

MISCELLANEOUS PROVISIONS
H.B. 145—PRIVILEGED
COMMUNICATIONS AMENDMENTS

This legislation establishes that spousal
privileged communication does not extend
to any civil or criminal proceeding for
abuse or neglect committed against the
child of either spouse. (Utah Code §78-
24-8.)

S.B. 207—UNIFORM CHILD

CUSTODY JURISDICTION
ACT AMENDMENTS

This act amends the Uniform Child Cus-
tody Jurisdiction Act to clarify the grounds
for asserting jurisdiction where Utah was
the most recent domicile of the mother
prior to birth of the child. (Utah Code §78-
45¢-3.)

"H.B. 288—JOINT CUSTODY
AMENDMENTS

This act eliminates the rebuttal presump-
tion that joint legal custody is in the best
interest of the child. The court may order
joint custody if it determines that joint cus-
tody is in the best interest of the child and
both parents agree to the order or the par-
ents appear capable of implementing joint
legal custody. (Utah Code §§30-3-10.2 and
10.4.)

H.B. 304—OFFICE OF CHILD CARE
This act establishes the Office of Child
. Care within the Department of Community
and Economic Development and a Child
Care Advisory Committee composed of
nine members to be appointed by the Gov-
ernor. (Utah Code §§63-33-101 to 105.)

H.B. 335—CHILD ABUSE
AMENDMENTS

This act requires each person providing
licensed day care services to submit infor-
mation, including fingerprints, to the De-
partment of Social Services. The Bureau of
Criminal Identification shall process the in-
formation to screen out any person con-
victed of a felony. The Department of So-
cial Services has discretion whether or not
to license a person convicted of a misde-
meanor. (Utah Code §62A-4-514.)

S.B. 160—UAPA AMENDMENTS
REGARDING CHILD PLACEMENT
The act amends §63-46b-15 of the Utah

Administrative Procedures Act to provide
that the juvenile court has jurisdiction to
review all state agency actions relating to
removal or placement of children in state
custody. (Utah Code §63-46b-15.)

AGENDA FOR THE FUTURE?

Issues related to the commitment of mi-
nors to psychiatric facilities have been be-
fore the Utah Legislature in each of the
past two general sessions. H.B. No. 134
would have required a neutral fact finder to
give a second opinion on the necessity for
admission of a minor over age 13 to a psy-
chiatric hospital if the minor objects to
such admission. The bill went beyond the
minimum constitutional requirements es-
tablished by the United States Supreme
Court by prohibiting the neutral fact finder
from being affiliated with the proposed
treatment facility.’

A resolution was introduced calling for a
constitutional amendment to permit charg-
ing of school fees in elementary grades. A
bill to prohibit corporal punishment in pub-
lic schools, which had broad-based sup-
port, was not enacted. Both issues are
likely to surface in future sessions.

A significant failure of the 1990 legisla-
ture was failure to fund early intervention
programs for disabled children. In addition,
badly needed increases in assistance grants
and foster care payments were not funded.

The Needs of Children Committee
strongly supports the initiation of programs
and changes in law that address the legal
needs of children. Any attorney interested
in these issues is encouraged to join the
Needs of Children Committee in the com-
ing year.

NOTES
*The Needs of Children Committee of the
Utah State Bar is a voluntary committee of
attorneys and community representatives.
Committee members lending their exper-
tise to this project were: Jane R. Conard,
Rosalind McGee (citizen member), Mary

T. Noonan, Karen S. Thompson, and Lou-
ise York (Chair). Karen S. Thompson, who
served as principal editor of this article, is
also a staff member of the Utah Bar
Journal.

1. An extensive discussion of the process
leading to the adoption of uniform child
support guidelines in Utah appears in Bill-
ings, From Guesswork to Guidelines—the
Adoption of Uniform Child Support Guide-
lines in Utah, 1989 Utah L. Rev. 859
(1989). The Honorable Judith M. Billings
served as chair of the Utah Judicial Coun-
cil's Task Force on Child Support Guide-
lines.

2. This provision appears to be a legisla-
tive attempt to address the situation pre-
sented in In re: T.R.F., 760 P.2d 906 (Utah
Ct. App. 1988), which harmonized the pro-
visions of Utah Code §78-30-4 and Utah
Code §78-30-12, now repealed.

3. See, e.g., Ellis v. Social Services Dept.,
615 P.2d 1250 (Utah 1980); Sanchez v.
LDS Social Services, 680 P.2d 753 (Utah
1984); Wells v. Children’s Aid Society, 681
P.2d 199 (Utah 1984); In re Adoption of
Baby Boy Doe, 717 P.2d 686 (Utah 1986);
In re K.B.E., 740 P.2d 292 (Utah Ct. App.
1987); Swayne v. LDS Social Services, 761
P.2d 932 (Utah Ct. App. 1988), cert. grant-
ed, 102 Utah Adv. Rep. 3 (1989).

4, This amendment is consistent with the
Utah Court of Appeals case of In re
NHB., 777 P2d 487 (Utah Ct. App.
1989), cert. denied, 124 Utah Adv. Rep. 26
(1989) and In re: R.D.S., 777 P.2d 532

. (Utah Ct. App. 1989), cert. pending, 118

Utah Adv. Rep. (1989).
5. See Parham v. J.R., 442 U.S. 584
(1979).

MESSAGE TO THE BAR

From the Clerk of the Utah Court of
Appeals: Because one set of appellate rules
now encompasses procedures for appeals
in both the Utah Supreme Court and the
Utah Court of Appeals, counsel should
read, interpret and apply the appellate rules
in light of the specific court in which the
appeal is pending.

‘When an appeal is pending in one appel-
late court, attorneys are not required (under
Utah R. App. P. 9(a), 10(b), 23(d), or
26(b)) to file copies of documents, such as
briefs or motions, in the other appellate
court. Similarly, when the appeal is pend-
ing in the Utah Court of Appeals, attorneys
should file documents only in the court of
appeals and not also in the Supreme Court.
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THE UTAH COURT OF APPEALS:
Past Successes—Future Challenges

By Associate Presiding Judge Russell W. Bench

T he Utah Court of Appeals has now
been in operation for over three
years. Together with our Supreme Court,
we have enjoyed considerable success in
processing the ever-growing appellate case
load. In the paragraphs that follow, I will
highlight some of our accomplishments
and challenges.

I attribute much of our initial success to
design. Our panel system has worked out
very well in providing an efficient multi-
judge review of trial court and agency de-
cisions. Panels are randomly assigned,
such that each judge regularly sits with ev-
ery other member of the court. We also
rotate the responsibility of chairing the var-
ious panels. Ours is truly a collegial court.'

One of our panels is designated the law
and motion panel. This panel works
closely with our three staff attorneys and
clerk of court. The chair of the law and
motion panel rules on extensions and most
other non-dispositional matters. The entire
panel rules on motions for summary dispo-
sition, and issues "per curiam" decisions in
fully briefed cases where oral argument is
deemed unnecessary. The law and motion
panel also hears most of the cases desig-
nated for expedited disposition under Utah
R. App. P. 317

All members of the court sit on panels
assigned to hear our regular calendar. Typ-
ically, each judge hears 12 cases cach

RUSSELL W. BENCH received his B.A. and J.D.
from the University of Utah and his M.P.A. from
Brigham Young University. He has served the Utah
Supreme Court as a central staff attorney and as a
law clerk for Chief Justices F. Henri Henriod and
Gordon R. Hall. He also has worked on the legal staff
of the Utah Attorney General. He was appointed to
the Utah Court of Appeals in January 1987, and cur-
rently serves as that court’s associate presiding judge.

Judge Bench is a member of the executive commit-
tee of the Board of Appellate Court Judges. He chairs
the Judicial Council’s standing committee on infor-
mation, automation, and records, and is a member of
the Council's ethics advisory committee. He also
serves on the executive council of the administrative
practice section of the Utah State Bar.

month on the regular calendar, four of
which he or she will author. Immediately
after oral argument, the panel meets and
outlines a tentative disposition. The judge
assigned to write the opinion works toward
the panel's tentative vote, but may change
direction during the research and drafting
process. Once a draft is completed, it is cir-
culated to the other panel members, who
have one week to vote. At this point, there
is usually considerable give and take
among the panel members. Informal dis-
cussions are had and suggestions are made
as to how the opinion might be improved.
A concurrence might be conditioned on
the author making certain changes. If dis-
agreements cannot be resolved, the dis-
senting or concurring judge has an addi-
tional two weeks to prepare a supplemen-

tal opinion. Once the votes are finalized,
the opinion is distributed internally to the
entire court for information and comment.
One week later, after final editing has been
completed, the opinion is filed and sent to
the parties. Publication is decided by ma-
jority vote of the panel. !

One of our biggest challenges has been,
and continues to be, how to increase dispo-
sitions without compromising the quality
of justice. The following summarizes our
new appeals filed and total dispositions
over the past three years:

1987 1988 1989
636 716 743
541 611 803

New Appeals Filed
Total Dispositions

We anticipate that the number of new
appeals filed in our court will continue to
increase annually at about 10 percent. We
believe that our dispositions are now at the
maximum level, given present resources
and procedures.

Because we are a new court, we have
not been bound by tradition and have been
quite flexible in trying new ideas to meet
our challenges. For the past year and a
half, we have invited senior judges to sit
with us in an effort to increase regular cal-
endar dispositions. We have increased our
rule 31 dispositions and have also explored
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the possibility of using settlement .?

The Court of Appeals, like all other
courts throughout the state, will soon have
in place time standards against which we
will be measured individually and as a
court. The time from notice of appeal to
disposition in our court now averages about
400 days. The American Bar Association
standard for appellate courts is that all
cases should be decided within 280 days of
the notice of appeal. Although Utah has not
yet adopted the A.B.A. standards, it is clear
that there will be continuing pressure to re-
duce the time span from notice of appeal to
decision.

As I see it, delays in our court occur at
three stages:

appeal to completion of briefing. .

Delays at this stage are attributable pri-
marily to attorneys and court reporters. In
the past, extensions were quite freely
granted but, recently, we have been less
willing to grant extensions. Since the
A.B.A. standards allow for no extensions,
it is probable that any extensions in the fu-
ture will be granted only for extreme emer-

' A collegial court is "marked by power or authority vested equally
in each of a number of colleagues." See Webster's Third New
International Dictionary 445 (Merriam-Webster 1986).

* Rule 31 allows for an expedited decision where appeals may be
decided by a short, written order. Appeals that gualify for such
treatment include cases “involving uncomplicated factual issues

1. The time from filing of a notice of

gencies.

2. The time from completion of briefing
to hearing.

Currently, we are able to hear all appeals
within about 240 days after briefing. While
that is a vast improvement over a few years
ago, the court will be looking at shortening
this time in the future. The A.B.A. standard
is that appeals should be heard within 60
days -after briefing. The only way to further
shorten this time frame is to increase dispo-
sitions, at least in the short term. As we
feel we are currently operating at maxi-
mum capacity, this will probably mean the
addition of staff and, ultimately, judges.

3. The time from hearing to disposition.

This is an area over which we have
direct control. Over the past three years,
the average case was under advisement for
about 80 days, but some cases were held
for as long as a year. The A.B.A. standard
is that all cases should issue within 120
days. In order to meet that standard, it may
be necessary to decrease the number of
cases heard each month, which is not a
good alternative because of the effect that
would have on cases awaiting hearing.

based primarily on de dismissals for fail-
ure to state a claim, dismissals for Iack of personal or subject matter
jurisdiction, and judgments or orders based on uncomplicated issues of
law.” Utah R. App. P. 31(b).
3 Other states have experienced some success in settlement confer-
ences for certain types of cases, such as money judgments. Suc-

Many of our problems and challenges
are shared with the Supreme Court. We
meet together regularly to address these
mutual concemns. In addition, members of
our court meet monthly in a business meet-
ing. We also meet monthly with our staff
to exchange information and to solicit in-
put on various administrative concerns.
Much of our success is attributable to our
dedicated court employees.

We believe we have fulfilled many of
the mandates we were given when we
commenced operations in 1987. There is
much more, however, that must be done in
coming years to meet new challenges and
to improve the administration of justice in
this state. We are committed to do our part
in that process.

cessful settlement programs seem to depend upon early intervention
(immediately after the docketing statement is filed). Conferences are
typically conducted by a respected member of the judiciary, often a
retired appellate judge.
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the Utah State Bar
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It is my pleasure to thank and congrat-
ulate all who contributed to the
Young Lawyer's Section's programs and
activities during the 1989-1990 bar year.

THANKS TO COMMITTEES
AND COMMITTEE MEMBERS

The Section's 15 committees and more
than 200 committee members provided
thousands of hours to implement the Sec-
tion's pro bono and public education pro-
grams. Faced with significant budget cut-
backs over the past three years, the Young
Lawyer's Section this year planned, devel-
oped and implemented several new pro-
grams and projects that required little or no
funding.

THANKS TO SPONSORS

Unlike other sections of the State Bar, the
Young Lawyer's Section receives no dues
from its members. This year the Section's
new programs and projects and the expan-
sion of existing projects were implemented
at no cost or were funded by outside sourc-
es. Many individual lawyers, law firms and
foundations graciously contributed thou-
sands of dollars and many hours of service
to these new and expanded programs and
projects.

THANKS TO THE BAR
COMMISSION AND BAR STAFF
The Utah State Bar Commission was very

THE BARRISTER

President's Message
A Year of Growth and a Year of Challenge

By Jonathan K. Butler, President

supportive of the Young Lawyers Section
this year. Each time the Section came to
the Commission for approval of new or ex-
pansion of existing public service and pub-
lic education programs, the Commission
consistently endorsed the Section's propos-
als. Having served this year as an ex offi-
cio member of the Bar Commission, I have
come to admire the Commissioners for
their dedication to the profession and to the
public. Each month Commission members
spend many hours dealing with the chal-
lenges faced by the Bar and in administer-
ing the Bar's programs and activities.

As always the Bar staff has provided tre-
mendous support to the Young Lawyers
Section in training and assisting Section
members to implement effective public
service, public education and bar service
programs.

NEW AND EXPANDED
PROGRAMS AND PROJECTS
The Section organized and implemented
over 50 public service and public educa-
tion programs during the year. A few of
the new and expanded programs and
projects are:
¢ Publication of a pamphlet on legal is-
sues for the clergy;
+ Publication of the Young Lawyer's Sec-
tion, Salt Lake County Bar Domestic
Relations Program Handbook;

* Preparation of dinners at the Salt Lake
Homeless Shelter;
» Presentation of a series of public ser-
vice announcements for commercial
television and radio, the costs of which
were born by KSL Radio and Televi-
sion; these public service announce-
ments provided information to the pub-
lic concerning the availability of legal
public service and legal public educa-
tion programs;
Expansion of the Tuesday Night Bar to
Ogden;
Organization of a legal employment
fair where law firms and law students
were able to meet outside the tradi-
tional interviewing process;
+ Expansion of monthly brown bag lun-
cheons to provide continuing legal edu-
cation credit to Section members at no
cost;
Preparation of a CLE program for Bar
members at the annual state bar meet-
ing in Beaver Creek, Colorado;
Creation of a substance abuse public
education program in the public
schools in Salt Lake, Davis and Weber
counties;
Expansion of the Section's People's
Law community education program to
Highland High School;
Organization of receptions for Judges,
new bar admittees and their families;
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» Preparation of a new pamphlet concern-
ing rights and responsibilities of teach-
ers with respect to child abuse;

‘s Organization of a reception held in con-
junction with the National Child Abuse
Conference;

+ Presentation of mock interview pro-
grams for law students at the University
of Utah and Brigham Young University;

* Organization of a fund-raising program
for the second printing of the "Stepping
Out" pamphlet for high school seniors;
and

¢ Organization of a comprehensive state-
wide program for the commemoration
of the Bicentennial of the Bill of Rights.

FUTURE OF THE SECTION

The Young Lawyer's Section is dedi-
cated to providing public service, public
education and service to the members of
the Bar. The Section's programs and
projects have a substantial positive impact
upon the public and the profession. The
continued future success of the Section de-
pends on the participation of Section mem-
bers. I encourage members of the Section
to demonstrate their commitment to the
public and to the profession by taking time
from their practice to provide service to the
public and to the profession.

Successful Tuesday Night
Bar Program Opens
in Ogden

Beginning July 19, 1990, the Successful
Tuesday Night Bar Program held in Salt
Lake City at the Law and Justice Center
will also be held in Ogden. The program
will be held every third Thursday of the
month at the YCC Center, located at the
corner of 23rd Street and Adams Street in
‘Ogden. We encourage all Ogden-area at-
torneys to participate in this successful,
fulfilling volunteer program. Please con-
tact Kathryn Kendell at 532-3333 or 394-
5783 for more information.

Law Day Fairs Successful
Throughout the State

The Young Lawyers Section of the Utah
State Bar again sponsored the Law Day
Fairs for Law Day 1990. According to Jim
Hyde, Chairperson for Law Day, over 60
Young Lawyers participated in answering
legal questions of people from Logan to St.
George at information booths in shopping
malls. Informative young lawyers were
armed with pamphlets on legal subjects
from A to Z, brimming with helpful, gen-
eral information on the law. "I found it re-
warding to be able to answer simple ques-
tions which might otherwise require pay-
ment of a fee if asked in the law office
context. This is a great program!" one
Young Lawyer stated.

L.K. Abbott Recipient of
the 1990 Liberty Bell
Award

On May 1, 1990 (National Law Day), the
Young Lawyers Section of the Utah State
Bar presented the 1990 Liberty Bell Award
to Mr. L.K. Abbott. Each year, the YLS
presents the Liberty Bell Award to a de-
serving nonlawyer whose efforts benefit
the public and our community by increas-
ing the public's understanding of the Amer-
ican legal system, the United States Con-
stitution, and the Bill of Rights.

L.K. Abbott, this year's recipient, has
served as a Vice President of KSL as the
Director of Asian Affairs and Special
Projects for Bonneville International. Cur-
rently Abbott is the Director of the Utah
Chapter of the National Conference of
Christians and Jews. He has spent over 50
years in public service which has often fo-
cused on educating children about the Bill
of Rights. Abbott received the award at the
Law Day Luncheon held on May 1, 1990
at the Law and Justice Center. James C.
Hyde, YLS Chairperson for Law Day, who
presented the award, stated, "Mr. Abbott is
a most deserving recipient.”

Young Lawyers Use Putters to Raise Money for
Utah Legal Services and Legal Aid Society

On April 11, 1990, the Pro Bono Commit-
tee of the Young Lawyers Section of the
Utah State Bar and the Student Bar Asso-
ciation of the University of Utah co-
sponsored a "Golf-a-thon" to raise funds
for Utah Legal Services and the Legal Aid
Society. Approximately 40 golfers met at
the 49th Street Galleria in the evening.
Nine teams participated, and together, they

raised approximately $2,000.

Those teams who participated included
one firm team, Fabian & Clendenin; four
government/judicial teams, Utah Legal
Services, The Legal Aid Society, the Utah
Court of Appeals, and the Utah Supreme
Court; one general attorney team, trial ad-
vocacy instructors; and one child team.

The University of Utah provided 20 stu-
dents who volunteered to play or to help in
obtaining pledges. Unfortunately, law stu-
dents at J. Reuben Clark Law School at
BYU were taking final exams at the time.

Betsy Ross Fetzer, vice-chair of the Pro
Bono Committee, said the "Golf-a-thon"
will be an annual event.

"It laid the groundwork for more success-
ful miniature golf fundraisers in future
years. It is important to involve the univer-
sities in pro bono work so that students will
learn to give community service at an early
stage in their careers so they will later be
involved in such activities as Young Law-
yers and as attorneys in general," she stat-
ed.

Historically, a federal start-up grant of
$20,000 was given to Utah Legal Services
for a Domestic Relations Clinic with the
stipulation that funds in the future would
be generated by the local community. The
"Golf-a-thon" was designed to replenish
that fund. ]

Participants received prizes and distinc-
tions for participation and law scores. They
also received free pizza and soft drinks.
Special thanks goes to the following busi-
ness sponsors: Wasatch Touring, Village
Limited, The King's English, Ruby's Cater-
ing, Pro Golf Discount, Under Par Gollf,
The Tie Guy, and Salt Lake Roasting Com-

pany.
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Mock Trial
Finalists Named at
Law Day Luncheon

The Utah State Bar Law Related Educa-
tion Committee organized and sponsored a
mock trial program for junior high and
high school students. Seventy-one high
school and junior high school teams partic-
ipated with the help of teacher advisor(s)
and a legal advisor. The students prepared
legal oral arguments.on the issue of an em-
ployer's right to discharge an employee
carrying the AIDS virus.

Logan Senior High School took first
place again statewide in the senior high di-
vision, repeating their first place standing
in 1989. Mr. Troy Blauer was the teacher
advisor, and Marlin J. Grant was the attor-
ney advisor. The students on the winning
team were Sun An, Greg Bair, Rebecca
Bishop, Joey Blanch, Matt Godfrey, Jenni-
fer Jones, Melissa Meng, Amanda Oberg,
Holly Stokes, Megan Wanlass and Amy
Waters. Logan Senior High School has
made outstanding showings in years past,
reaching the semi-final round in 1988 and
winning first place in 1987,

St. Vincent School took first place in the
middle school division, also repeating a
first place standing from last year. Teacher
advisors were Suzanne Razzeka, Dianna
Pugh and Charlene Furano. Paul Gotay
was the attorney advisor. The students on
the first place team were Natalie Divino,
Aimee LeDuc, Annie Phillips, John Plat-
ner, David Ravarino, Brian Stanga and
Amy Stuyvesant.

Many thanks to Nancy N. Mathews,
Project Director, and to all those attorneys
and teachers who so generously gave of
their time and talents.

Brian Barnard Agrees With Ronald Reagan

Former President Ronald Reagan wants
Americans to donate blood. "T wanted to do
whatever I could for the American Red
Cross," the former president said last
month after recording a public service an-
nouncement seeking blood donors. In the
announcement, he said: "When you give
blood, you give another birthday party. An-
other wedding anniversary. Another day at
the beach. Another walk across a field. An-
other night under the stars. When you give
blood, you give another holiday with the
family. Another drive after supper. Another
talk with a friend. Another laugh. Another
cry. Another hug. Another chance."

Salt Lake Attorney Brian M. Barnard says
for once he and the former President are in
agreement. Chair of the Young Lawyer
Section Blood Bank, Barnard recently an-
nounced the annual Blood Drive will be
held during the week of July 15 to 22,

1990. "That week, we want the legal com-
munity out in full force with their sleeves
rolled up."

"Vacations, travel and other activities
during the summer cause people to forget
their regular donations. During the months
July through September each year there is
a shortage of blood, but the need is as high
as ever," said Barnard.

Donations should be made during that
week at the blood resource centers at LDS
Hospital, Holy Cross Hospital, the Univer-
sity of Utah and Cottonwood Hospital in
Salt Lake City, and at most hospitals
throughout the state. "Call the hospital
nearest you and for the times that dona-
tions can be made," stated Barnard.

For more information call, Brian M. Bar-
nard, Chair, Young Lawyer Section Blood
Drive, 328-9532.

Young Lawyers Express Appreciation
for Brown Bag Participation

The Membership Support Committee of
the Utah Bar's Young Lawyers Section
wishes to express appreciation to members
of the bar and, in particular to the guest
speakers, for their support and participation
at brown bag functions which have been
conducted during the past six months. This
year, the Young Lawyers Section has spon-
sored brown bag luncheons featuring U.S.
District Court Judge J. Thomas Greene,
Messrs. Kay Cornaby and Byron Harward
of the Utah State Legislature, Justice Chris-
tine Durham of the Utah Supreme Court
and Mr. Paul Warner of the U.S. Attorney's
Office. These luncheons have been very
well received and have provided attendees
with valuable insight into a broad range of
legal topics. Continuing legal education
credit has been and will continue to be
available at these functions.

The Young Lawyers Section also wishes
to invite and encourage members of the
bar to attend and participate in the Utah
State Bar's annual meeting, commencing
June 27, 1990 in Beaver Creek, Colorado.
The Membership Support Committee will
be sponsoring a special session titled "Tak-
ing and Defending Depositions.” This pro-
gram promises to have wide appeal to all
members of the bar and will provide an
excellent review of deposition strategy and
technique. :

Finally, the Young Lawyers Section is
looking forward to sponsoring a Continu-
ing Legal Education seminar in the fall on
the subject of professional ethics. More de-
tailed information concerning this program
will be provided in the next edition of the
Utah Bar Journal.
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BOOK REVIEW

Worthy of Note: Reach for the Rainbow

Reach for the Rainbow. Advanced Heal-
ing for Survivors of Sexual Abuse by "sur-
vivor and therapist” Lynne D. Finney
chronicles her experiences as a sexually
abused child. Finney could not remember
her own childhood until, through therapy,
she discovered that she had been raped,
beaten and tortured by her father, a well-
known screenwriter and novelist. While de-
scribing her own experiences as a victim,
Finney uses her training as a lawyer turned
psychotherapist to produce an informative
and practical guide to recovery for other
victims.

By any traditional measure, Lynne
Finney was a "success" by the time she
reached her 30s. Her list of academic and
professional accomplishments was exten-
sive. Graduating magna cum laude from
Loyola University Law School in 1967, she
received the faculty's award for most out-
standing student. In the following years,
she combined a career as a corporate litiga-
tor with prestigious academic positions. As
a partner in a Washington, D.C. law firm,
she won a landmark case against the Fed-
eral Home Loan Bank Board, which led to
a White House appointment as director of
the Office of Industry Development, a
policy-making department of the Federal
Home Loan Bank Board. From 1981 to

Reviewed by Lynne D. Finney
Karen S. Thompson

1984, she was attorney and policy advisor
for the Agency for International Develop-
ment of the State Department.

Yet while amassing stunning profes-
sional credentials, Finney tells her readers
“inwardly, I was a failure.” While her ca-
reer flourished, Finney participated in al-
most eight years of therapy trying to re-
solve personal problems that included vio-
lent mood swings, insecurity, recurrent
nightmares, and an inability to recall the
events of the first 11 years of her life. Af-
ter taking a year off to sort things out,
Finney moved to Park City, Utah.

In Utah, a gynecologist treating her for
excessive pain and bleeding referred her to
a hypnotherapist to control the pain. It was
in the course of hypnotherapy that Finney
first recalled that she had been raped,
beaten and tortured by her father from the
time she was almost 4 years old until she
was almost 8. She relates:

Unable to cope with the violent emo-
tions of terror, helplessness, grief, anger,
hate and pain engendered by my abuse, my
mind split the emotions and memories into
separate pockets, which are called ego
states, and stored them away, out of my
consciousness. I had ego states for hate,
pain, anger, sadness and others which held
individual sadness and others which held
individual memories of hideous events.

Most of the latter were based on my expe-
rience at a particular age so that I had my
two-year-old ego state, my four-year-old,
my five-year-old and so on. It seemed al-
most like filling a computer floppy disk;
once a portion of my mind was saturated
with pain, it created a new disk. When one
of my child ego states spoke through me
under hyponsis, each spoke and thought
like a child at that age. It was as if parts of
me had been frozen in time and had never
grown up.

The process of dealing with the horrors
of her own early childhood led Finney to a
new career as a writer and therapist. She
later graduated with a Masters Degree in
social work and has since become a thera-
pist for victims of sexual abuse.

Reach for the Rainbow, subtitled "Ad-
vanced Healing for Survivors of Sexual
Abuse," is principally designed as a guide
or survivors of sexual abuse. A unique
question and answer format utilized in the
middle section of the book, titled "Survi-
vors Questions," makes the information ar-
ticularly accessible. Throughout the book,
Finney provides surprisingly candid and
graphic information about her own experi-
ences as a victim of abuse. It is thus not
surprising that she encourages victims to
talk openly about the abuse, urging her
readers that "the things you hide will al-
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ways haunt you." It is this commitment to
candor and frankness that is apparent when
she responds to such difficult questions as:
"What if I had an orgasm?" "Will I ever be
able to enjoy sex?" and "Do I have to for-
give my abuser?" Of particular interest to
attorneys is the section captioned, "Can I
sue my abuser?" This section is a concise
discussion of practical considerations, such
as legal impediments to intra-family suits,
statutes of limitation, and litigation costs,
as well as more personal considerations of
the "emotional investment" and potential
value resulting from such litigation.

The last two sections of the book focus
on therapeutic options. Part IV contains a
victim's guide to choosing a therapist and
selecting a theory of therapy. In contrast,
Part V describes various self-help tech-
niques that have been tested by abuse vic-

tims and found to be effective.

Why should lawyers read this book?
Finney herself notes that the book "pro-
vides psychological information, statistics,
and references which would be valuable
to attorneys preparing for both civil and
criminal abuse cases.” Beyond that prag-
matic concern, she notes that statistics
suggest that "between 25 percent and 33
1/3 percent of the population has been
sexually abused under the age of 18." The
need to understand such a statistically sig-
nificant social phenomena should concern
us all. Even the casual browser of Reach
for the Rainbow will be struck by the per-
vasive effect of sexual abuse on every as-
pect of a victim's life. The style and for-
mat of the book is straight- forward, de-
scriptive, frank and accessible. The ab-
sence of clinical terms (unless accompa-
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nied by a "plain english” definition) is
readily apparent. This book brings the issue
of sexual abuse, which has recently re-
ceived so much attention in the abstract,
down to a personal level. Most significant-
ly, Finney speaks as a survivor, who gener-
ously shares her own struggles and tri-
umphs in overcoming the impact of sexual
abuse and adds an element that is not so
common in treatments of this topic--
optimism.

Karen S. Thompson is a Central Staff
Attorney at the Utah State Court of Ap-
peals. She is a member of the Utah State
Bar’s Committee on the Needs of Children
and the Bar Journal Committee.
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UTAH BAR _FOUNDAION

Utah Bar Foundation Presents
1990 Ethics Award

The Utah Bar Foundation in coopera-
tion with the J. Reuben Clark School
of Law has established an Ethics Award to
promote high ethical standards in new
members of the Bar. The rules of profes-
sional conduct adopted by the Utah State
Bar establish ethical standards for Utah
lawyers, but encourage lawyers to strive
for even higher ethical and professional ex-
cellence. As stated in the preamble to the
Utah Rules of Professional Conduct:

Many of a lawyer's professional
responsibilities are prescribed in the
Rules of Professional Conduct, as
well as substantive and procedural
law. However, a lawyer is also
guided by personal conscience and

Melinda Checketts

the approbation of professional
peers. A lawyer should strive to at-
tain the highest level of skill, to im-
prove the law and the legal profes-
sion and to exemplify the legal pro-
fessional ideal of public service.

In an effort to promote and encourage
new members of the Bar to have high ethi-
cal standards the Utah Bar Foundation in
cooperation with the J. Reuben Clark Law
School established the ethics award. The J.
Reuben Clark School of Law annually se-
lects a graduating senior who exemplifies
the high ethical standards expected of all
attorneys.

The Foundation's 1990 Ethics Award
was recently presented by the Honorable

Norman H. Jackson, Vice President of the
Utah Bar Foundation, to Melinda Check-
etts. Ms. Checketts has served as Editor of
the BYU Journal of Public Law, Member
of the Moot Court Board of Advocates,
and received a three-year merit tuition
scholarship. While in law school Ms.
Checketts interned with Utah Legal Ser-
vices, Inc. and held summer associate po-
sitions with Quinn, Emanual & Urquhart;
Bronson, Bronson & McKinnon; and
Beus, Gilbert & Morrill.

The Utah Bar Foundation congratu-
lates Melinda Checketts for her outstand-
ing accomplishments and high ethical stan-
dards during law school and looks forward
to continued ethics excellence from her as
she enters the legal profession.
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KEY CASES UNDER THE UCC—

THE WHITE AND CLARK ANNUAL REVIEW

Take two nationally known law professors who
have some 50 years of teaching experience in com-
mercial and banking law between them, add to that
the rapidly changing laws involving UCC Articles 3,
4 land 9, mix in a critical need for commercial law-
yérs, bankers and litigators to be aware of what is
happening now and what is about to happen in com-
mercial legislation, and you have the ingredients for
the White and Clark Annual Review.

Jim White is a masterful teacher. He will take you
quickly and succinctly through fraud cases in the pay-
ment system, new Article 4A provisions and he will
cover proposed amendments to Articles 3 and 4 on
fraud and forgery. He will also cover Article 2A on
leases and the International Sale of Goods Conven-
tion. Barkley Clark, now a partner in a major law
firm after a long and productive teaching career, will
brief you on the key cases on Article 9, bank collec-
tion cases under Article 4 and Regulation CC, and
Letter of Credit Cases.

CLE Credit: 6.5 hours

Date: July 17, 1990

Place: Utah Law and Justice Center
Fee: $165 (plus $9.75 MCLE fee)
Time: 8:00 a.m. to 3:00 p.m.

GOVERNMENT LAW SEMINAR
Watch for mailings with more information on this
seminar.
CLE Credit:
Date:

4 hours
August 10, 1990

Place: Utah Law and Justice Center
Fee: TBA
Time: TBA

CHAPTER 11-THE PROCESS AND
THE PLAYERS

More cases are being filed in bankruptcy court than
ever before. These cases can be incredibly complex as
the representatives from many constituencies perform
their varied roles.

CHAPTER 11—THE PROCESS AND THE
PLAYERS can help you unravel and understand these
complexities. This practice-oriented program brings
you many necessary insights of the Chapter 11 pro-
cess as faculty members, each representing a constitu-
ency in a Chapter 11, discuss their role, function, re-
sponsibility and relationship with the particular other
constituencies.

Through this unprecedented assembly of experience
and knowledge, you will readily understand the Chap-
ter 11 process and how the parties in interest partici-
pate in the case from beginning to end. This program
is designed for attorneys who represent debtors, com-
mittees of secured and unsecured creditors, debenture
holders, and equity security holders and creditors with
special statutory rights and remedies. Experienced
bankruptcy attorneys or those new to the field, as well
as bankruptcy trustees, all will benefit from this pro-

[

CLE CL
\ /

BANKRUPTCY SEMINAR

This program will consist of a panel of the Chapter
7 Trustees.

ENDAR

CLE Credit: 2 hours

Date: August 16, 1990

Place: Utah Law and Justice Center
Fee: $30 (includes lunch)

Time: 12:00 to 2:00 p.m.

IMMIGRATION LAW SEMINAR

The Immigration Reform Control Act of 1986 im-
poses upon employers civil and criminal sanctions for
hiring individuals not authorized to be employed in
the United States. Employers must maintain certain
paperwork to verify the immigration status of em-
ployees. The Act also contains provisions to prevent
discrimination against U.S. workers of foreign ap-
pearance.

The CLE will review the employer's obligation to
complete and maintain the I-9 Form, the employer's
responsibilities when faced the an I-9 audit by the
Immigration Service, the scope of the government's
investigation powers, the nature of the administrative
procedures to enforce the Act, the antidiscrimination
provisions of the Act, the criteria for assessment of
penalties, and the employer's defenses.

CLE Credit: 3 hours

Date: September 12, 1990

Place: Utah Law and Justice Center
Fee: TBA

Time: 4:00 to 7:00 p.m.

ELDERLY LAW SEMINAR
This program is sponsored by the Probate and
Estate Planning Section and the Needs of the Elderly
Committee of the Bar. It will address probate, trusts,
wills, and other issues as they pertain to the elderly.
CLE Credit: 3 hours

Date: September 20, 1990

Place: Utah Law and Justice Center
Fee: TBA

Time: 4:00 to 7:00 p.m.

STRUCTURING AND RESTRUCTURING
C CORPORATIONS
A tape-delay presentation. More information will be
forthcoming on this seminar as it is available.

CLE Credit: 6.5 hours

Date: October 9, 1990

Place: Utah Law and Justice Center
Fee: $175

Time: 8:00 a.m. to 3:00 p.m.

TAX ASPECTS OF DIAGNOSING,
FINANCING, AND OPERATING FINANCIALLY
TROUBLED BUSINESSES

A tape-delay presentation. More information will
be forthcoming on this seminar as it is available.
CLE Credit: 6.5 hours

WATER LAW SEMINAR
This seminar will cover basic water law topics and
their applications in Utah. It will also discuss current
issues and cover a case law update.

CLE Credit: 8 hours

Date: October 10, 1990

Place: Utah Law and Justice Center

Fee: TBA

Time: 8:00 a.m. to 4:30 p.m.
BANKRUPTCY SEMINAR

CLE Credit: 2 hours

Date: October 11, 1990

Place: Utah Law and Justice Center

Fee: $30

Time: 12:00 to 2:00 p.m.

New Address or Phone?

Please contact the Utah State Bar
when your address or phone number
changes. This will ensure accurate
information for Bar records and for
the Annual Bar Directory.

Call (801) 531-9077 or tollfree from
outside Salt Lake City 1-800-662-9054,
or use this coupon and mail.

Name

Bar Number

Old Telephone

New Telephone

Old Address

New Address

gram. ) Date: October 10, 1990

CLE Credit: 6.5 hours Place: Utah Law and Justice Center x.

Date: August 14, 1990 Fee: $175

Place: Utah Law and Justice Center Time: 8:00 a.m. to 3:00 p.m.

F§e: $175 (plus $9.75 MCLE fee)

Time: 8:00 a.m. to 3:00 p.m, Mail to: The Utah State Bar
645 South 200 East
Salt Lake City, Utah 84111
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CLE REGISTRATION FORM

DATE TITLE LOCATION FEE
July 17 Big Cases Under the UCC L&J Center  $175
Aug. 10  Government Law Seminar L&J Center TBA
Aug. 14 Chapter 11-Process and Players L&J Center $141
Aug. 16  Bankruptcy Seminar L&J Center  $30
Sept. 12 Immigration Law Seminar L&J Center TBA
Sept. 20  Elderly Law Seminar L&J Center TBA

Oct. 9 Structuring and Restructuring C Corporations L&]J Center  $175
Oct. 10 Tax Aspects of...Financially Troubled Businesses L&J Center  $175
Oct. 10 Water Law Seminar L&J Center TBA
Oct. 11  Bankruptcy Seminar L&J Center  $30

The Bar and the Continuing Legal Education Department are working with Sections to
provide a full complement of live seminars in 1990. Watch for future mailings.

Registration and Cancellation Policies: Please register in advance. Those who register
at the door are always welcome but cannot always be guaranteed complete materials on
seminar day. If you cannot attend a seminar for which you have registered, please contact
the Bar as far in advance as possible. For most seminars refunds can be arranged if you
cancel at least 24 hours in advance. No refunds can be made for live programs unless
notification of cancellation is received at least 48 hours in advance.

Total fee(s) enclosed $
Make all checks payable to the Utah State Bar/CLE

Name Phone Firm or Company
Address City, State and ZIP
Bar Number American Express,

MasterCard/VISA Exp. Date

Ray Charles has a disability. Yet his
abilities have enriched us all.

“35 million disabled Americans
want the same things
you want out of life?”

We want to use our abilities to the
fullest. We want to participate. That
means being able to get in and out of
places you want to go if you use a
wheelchair; having signs in braille;
getting extra help to do the job you
really want.

Because this is the Decade of
Disabled Persons, the National
Organization on Disability urges
us all to lend a hand right in our
own community.

Let’s put our abilities together so
all Americans gain.

To find out how you can get involved,
call this telephone number now:

1-800-248-ABLE

NATIONAL ORGANIZATION ON
A8

ABILITY

== PACIFIC
— HARBOR

= CAPITAL, INC

Organized to provide creative debt and equity
financing solutions for acquisitions, management buyouts,
recapitalizations, expansion and other business development needs.

PACIFICORP FINANCIAL SERVICES, INC.

is pleased to announce the formation of

Special emphasis on serving the needs of medium-sized
corporations in the Pacific Northwest and Rocky Mountain States.

111 S.W. Fifth Avenue, Suite 2800 885 Third Avenue, Suite 3040
Portland, Oregon 97204 New York, New York 10022
503-222-7920 212-230-2555
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OFFICE SPACE AVAILABLE

Attractive office and location in Salt Lake
City with well-established practitioners. $440
per month includes phones, reception services,
photocopying, conference room, and parking.
Secretarial, FAX and telex services are avail-
able, if desired. Call us at (801) 487-7834.

One or two beautiful window offices in
professionally decorated suite available for sub-
lease from small law firm. Complete facilities,
including FAX, telephone, conference room,
library, kitchen. Reception service provided.
Gorgeous building featuring center six-story
atrium with fountain. Please call (801) 269-
0200.

Attractive office space is available at prime
downtown location, in the McIntyre Building at
68 S. Main Street. Single offices complete with
reception service, conference room, telephone,
FAX machine, copier, library and word pro-
cessing available. For more information, please
call (801) 531-8300.

Office space is available at historic Arrow
Press Square. Single or multi-office suites. Ser-
vices for single offices include receptionist,
telephone, copy machine, FAX and conference
room. Offices begin at $125 per month. Lower
your overhead and still maintain a professional
image. For more information, please call (801)
531-9700.

Large office with hardwood floors and fire-
place available in restored Victorian Mansion in
the downtown area. Complete facilities, includ-
ing FAX, photocopying, telephone, conference
room, library and parking. Reception service
provided. Some overflow work available.
Please call (801) 533-8505.

Individual executive offices and secretarial
space available on month-to-month or lease ba-
sis. Downtown Class A space close to courts
includes use of conference room, reception ar-
ea, kitchen and law library. Contact (801) 534-
0909.

OFFICE SHARING AVAILABLE. Share
with established attorneys. Prime location (Key
Bank Tower). Two large offices, conference
room, phones, receptionist. Also available: Xe-
rox, word processing, shared secretarial avail-
able or area for full-time secretary. Contact
(801) 521-7500.

Full service office space available at Union
Park Center for attorneys. Unique alternative
operation allows reduced overhead for full ser-
vice law practice. Call Kay or Mike at (801)
566-3688.

Quality downtown office space available for
office sharing with three other attorneys (two
window offices, one interior office, secretarial
space). Office equipment and reception services
included. Secretarial help available. Excellent
opportunity for start-up or existing solo prac-
tice. Please contact Todd Richardson at (801)
328-8111.

OFFICE SHARE ASSOCIATE: Established
firm overlooking Sugarhouse Park. Excellent
freeway access. Attractive suite, large individ-
ual office with fine view. Call (801) 486-3751.

CLASSIFIED ADS

First Class Space. 100-300 square feet at
very reasonable rates. Close to courts. Lots of
free parking for you and your clients. Call
Nancy at (801) 531-9125. Oquirrh Place, 350 S.
400 E.

Ogden attorney with established practice
looking for person to share office. Wants attor-
ney who specializes in Business Law, Taxation,
Estate Planning and Bankruptcy. Excellent
downtown location. Close to courthouse. Call
(801) 621-2911.

Office sharing space for rent in beautiful,
historic building in Ogden. Rent of $450 per
month includes receptionist, photocopying, and
access to deposition/conference room. For in-
formation, contact (801) 621-1384.

Share three new large, spacious offices with
new large secretarial and waiting areas with two
other attorneys (already tenants). Rent—$375
per month. Other expenses—Y5 of all other ex-
penses including utilities, supplies, secretary
costs, not including filing fees and court costs.
Existing business—substantial spin-off business
from other attorneys. Exclusive rights to all
criminal or estate planning cases. No bank-
ruptcy cases available to prospective tenant.
Location—Kaysville, Utah, midway between
Salt Lake City and Ogden Courts. Approxi-
mately 25 minutes to each. Ten minutes to
Davis County Court, Call (801) 544-3471.

OFFICE EQUIPMENT FOR SALE

For sale. Oak conference table with eight
chairs (light gray tweed), excellent condition—
$1,800. Reception area contemporary love seat
(cream with black pin stripe, textured) like new
—$600. Small oak computer desk—$75.

Take an assignment of a lease with option to
buy on Savin 7500 copier (50cpm) 2-sided,
Buyers Lab said it is "outstanding across the
board,” and I have found it to be over the last
year. Three years left on lease. $333.79 per
month. Call Paul at (801) 269-0200.

BERNOULLI BOX 20 plus 20, new, adapt-
er, $850. Call (801) 538-2345.

BOOKS FOR SALE

FOR SALE AT LIQUIDATION PRICES:
Entire Pacific Second Reporter System from
367 Pacific Second to the present. Entire U.S.
Code Service Shepherd's Citator for Pacific
Second Reporter System. Complete Pacific Sec-
ond Digest System from 360 Pacific Second to
the present. Telephone: (801) 394-7704.

POSITIONS AVAILABLE

JARDINE, LINEBAUGH, BROWN &
DUNN is seeking an associate with one to three
years' experience in commercial litigation.
Bankruptcy experience preferred. Strong aca-
demic credentials, demonstrated writing ability
and Utah Bar membership required. Send re-
sume to Wm. Shane Topham, Jardine, Line-
baugh, Brown & Dunn, 370 E. South Temple,
4th Floor, Salt Lake City, UT 84111.

State Farm Insurance Company secks a
qualified attorney for the position of managing
attorney for the Claim Litigation Counsel oper-
ation located in the Murray area. Applicants
must be admitted to the Utah State Bar. Ten

plus years of litigation experience is preferred.
Litigation experience in insurance defense mat-
ters is highly desirable. Send resume and salary
requirements by July 31, 1990, to Courtney
Berg, Personnel Office, 3001 Eighth Avenue,
Greeley, CO 80631. EOE/M/F.

CORPORATE CLAIM ATTORNEY. Major
insurance company seeks qualified attorney for
Claim Attorney position in Sandy, Utah, area.
Three to five years and litigation experience
preferred, insurance and claim knowledge
highly desirable. Send resume and salary re-
quirements as soon as possible to: Personnel,
3001 Eighth Avenue, Greeley, CO 80631. EOE.

Staff Attorney to assist individuals who are
disabled in resolving complaints concerning vi-
olation of rights. Experience in public interest
law preferred. Submit resume and brief narra-
tive of motivation for seeking the position to:
Legal Center for People with Disabilities, 455
E. 400 S., Suite 201, Salt Lake City, UT 84111.
An Equal Opportunity Employer.

HALFTIME/FLEXTIME JUDICIAL

CLERKSHIP POSITION AVAILABLE.

Judge Stephen Anderson, Tenth Circuit
Court of Appeals. Qualifications: Excellent law
school grades; law review or other comparable
writing experience; references. Contact Dixie
Huefner or Lydia Berggren at 524-6950 for fur-
ther information.

POSITION SOUGHT

Mature four-year member of Utah Bar,
focusing on General Practice, seeks full-time
associate position with firm. Extensive litiga-
tion and collection experience; excellent client
interrelation, research and writing skills. Please
reply to Utah State Bar, Box C, 645 S. 200 E.,
Salt Lake City, UT 84111.

SERVICES AVAILABLE
Do you need Legal Secretarial work done
and don't have a full-time secretary? Let me
help you. I am expert on WordPerfect 5.0, have
IBM compatible computer equipment with La-
ser printer, and FAX capabilities to make it eas-
ier to communicate. I work out of my home, so
your hours are my hours, including evenings
and weekends, etc., along with pickup and de-
livery services within Salt Lake County; and for
clients outside of the Salt Lake area, will Fed-
eral Express or mail final draft at a minimal
charge to alleviate any transportation problems.
Call Jacque Taylor at (801) 268-2937.
NOTICE

The children of Paul Caine Moore are look-
ing for his last will and testament. This could
have been written in 1976 after the death of his
wife, Elaine Harvey Moore. If you have any
information regarding this matter, please con-
tact his daughter, Rebekah Moore Plumb, at
(801) 583-7187 or his son, David J. Moore, at
(801) 583-5312.

For information regarding classified ads,
contact Kelli Suitter or Paige Stevens at
the Utah State Bar Offices, 531-9095.
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Now you don't have to be
a computer expert to do online
legal research like one.
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