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Remember, for total service, total reliability, whenever you
need to qualify a corporate client, make your first step a
call to your local C T representative. For complete details
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C 1: Show me how helpful C T's qualification/
representation services can be on my next assign-
ment. Send me a free copy of your booklets
When You Qualify and Professional C T
Statutory Representation today.
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Begin with a call to your local C T offce. We'll save you time, effort
and money every step of the way. Here's how:

. Before You Qualify Your Corporate Client. We'll give you current information
on statutory requirements. On initial and annual costs. On actual state practices
and procedures. On penalties for failure to qualify. On report and tax savings
that can be effected by timing the filing. We'll also suggest what to do in
cases of name conflcts. And how to expedite your fiings.

Our pre-qualification planning services wil save you hours-days
in some cases-of initial research time and wil help you avoid unnec-
essary delays.

. During the Assignment. Once you decide to qualify your
client, we'll take the whole job off your hands, not just the fiing.
From verifying and reserving the corporate name, compiling
papers, obtaining required charter documents, to filing papers,
handling recording and publication, when necessary-you can
depend on C T's total qualification services to get the job done
quickly, accurately and at a charge which is less than what it
would cost you or your staff to handle the job yourself.

Multiple qualifications? No one has more experience-or is
better equipped-in coordinating the details of multiple qualifi-
cations with various state department offices than your local
C T office. For this reason, attorneys and their paralegals have
relied on C T to handle over 50% of the qualifications that
take place in the United States annually.

. After the Qualification. Appoint C T statutory

process agent in every state. With eTas your agent,
you can be assured an experienced, professional agent
wil be there to receive and forward process, and that
your client wil receive uniform, timely state tax and report
information for all states in which they are doing business.

CD
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LETTERS - .
EDITOR'S NOTE: Although the following letters were not addressed to the Utah
Bar Journal, the Journal was recently asked by the Government Law Section of the
Bar to publish the letters and the Journal is happy to oblige.

January 30, 1989

Justice Michael D. Zimmerman
Utah Supreme Court
State Capitol
Salt Lake City, Utah 84114
Re: Article in Utah Bar Journal on Ethics

Dear Justice Zimmerman:

I read your article, "Professional Standards Versus Personal Ethics: The
Lawyers Dilemma," which appeared in the December 1988 edition of the
Utah Bar Journal. A note at the end indicated that it was based on a
commencement address which you gave at the University of Utah College
of Law in May 1988. The note also stated that it was a slightly edited
version of your remarks. I am not sure to what extent your remarks were
edited or taken out of co'ntext in the printed article.

While the focus of the article concerns the need for ethical practitioners
in the area of civil litigation, I am concerned with that portion of it on page
35 that may suggest to some that criminal defense attorneys may properly
operate free of any ethical responsibilty for their actions.

I believe that there is a distinction to be made, implicit in your article,
between zealously representing a criminal defendant without making
moral judgments about the correctness of the client's cause or the justness
ofthe result sought, on the one hand, and using proper and ethical means to
do so on the other hand. Unfortunately, I think there are some who are not
making that distinction in interpreting your article.

I think you would agree that there are limits to any attorney's zealous
representation of a client, including criminal defense attorneys. I think that
defense attorneys are sometimes confronted with very diffcult ethical
issues, but my understanding is that the Rules of Professional Conduct
apply to all members of the Bar. For example, under Rule 1.2 and Rule 3.3
of the Rules of Professional Conduct, no attorney should assist a client in
perpetrating a fraud against the court by putting on perjured testimony.

This limitation was recognized by the United States Supreme Court in
Nix v. Whiteside, 89 L.Ed.2d 123 (1986), wherein a criminal defense
attorney properly refused to cooperate with his client in presenting per-
jured testimony at trial:

In Strickland, we recognized counsel's duty of loyalty and his
"overarching duty to advocate the defendant's cause," Ibid.
"Plainly, that duty is limited to legitimate, lawful conduct com-
patible with the very nature of a trial as a search for truth. Although
counsel must take all reasonable lawful means to attain the objec-
tives of the client, counsel is precluded from taking steps or in any
way assisting the client in presenting false evidence or otherwise
violating the law."

¡d. at 134.

I believe that many criminal defense attorneys in Utah take their ethical
responsibilities seriously. I would like to see such attorneys used as role
models for young attorneys practicing criminal defense work, similar to
your suggestion that civil litigaters should seek role models among ethical
civil practitioners.

Some attorneys with whom I have spoken interpret your article as
advancing the position that criminal defense attorneys have no ethical
constraints on their conduct. Such an interpretation, I believe, does a
disservice to the spirit of the article as well as to the many ethical defense
attorneys in this state, and may encourage others to act in violation of their
ethical responsibilties.

4

I am not at all convinced that your article truly advocates such a

position. In fact, I think the opposite is true. I know that its purpose was to
encourage ethical conduct. I thought I would bring to your attention my
concerns in the event that your remarks were either taken out of context or
you believe some further clarification might be helpfuL.

Very truly yours,

Creighton C. Horton II
Assistant Attorney General
Litigation Division

Februar 28, 1989

Creighton C. Horton II, Esq.
Assistant Attorney General
236 State Capitol
Salt Lake City, Utah 84114

Dear Mr. Horton:

Thank you for your letter regarding my article on the conflict between
professional standards and personal ethics that appeared in the December
1988 number of the Utah Bar Journal. You suggested some have read my
article as implying "that criminal defense attorneys may properly operate
free of any ethical responsibilty for their actions."

The title of the article expresses its basic theme-that a lawyer fol-
lowing the literal requirements of the Code of Professional Conduct may
stil engage in conduct that is difficult to defend as a matter of personal
ethics. I did state that the criminal defense lawyer, although bound to
conform his or her behavior to the technical requirements of the Code of
Professional Conduct, can legitimately assert the "adversary system

excuse" in response to calls that he or she act in accordance with some
higher personal ethical code. But, as I explained, the criminal defense

attorney's justification for not heeding the call of personal ethics is because
when that attorney is defending his or her client against the overwhelming
power of the state, the client is, in a real sense, a surrogate for us all as the
lawyer attempts to ensure that the state proceeds against the defendant only
in accordance with the constitution and the laws.

I am hard put to understand how what I said regarding the conflicting
demands of the Code of Professional Conduct and one's personal ethical
code could be construed as suggesting that criminal defense lawyers have
no constraints on their conduct. I suppose, however, that some who do not
like the role criminal defense lawyers must play under our system, or who
think that certain members of that group violate the Code of Professional
Responsibilty, might read the article and leap to the mistaken impression
that I was granting them license to do as they please. I hope this letter wil
alleviate any concerns you might have had about my true intentions.

Thank you for taking the time to write. In the event that others might
share your concern, I am taking the liberty of forwarding a copy of your
letter and of my reply to the Utah Bar Journal. If they conclude that there is
a real danger that my views can be read as you suggest, then I wil request
that they publish our correspondence.

Sincerely,

Michael D. Zimmerman

Vol. 2. No.7
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It is with a great deal of humility that Icommence my term as President of the
Utah State Bar. I have now served on the
Bar Commission since 1982, and I have a
deep sense ofloyalty to the Bar and appreci-
ate past leaders who have left big shoes to
fil. Living in Cedar City and trying to fulfil

all responsibilities required wil indeed be
challenging, but likewise provide a great

opportunity to serve and a chance to broaden
one's base. I doubt that anyone realizes the
complexity of Bar activities until they have
to sit down and write their first President's
message and report matters of interest to
fellow members of the Bar.

The Utah Bar has changed significantly
over the past few years, as has the legal
profession as a whole. In 1960, 290,000
attomeys were licensed to practice on a
national leveL. In 1986, more than 700,000
enjoyed that same privilege. By the year
2000, estimates indicate that there wil be 1
milion licensed lawyers in the United

States, or onefor every 300 people. In 1960,
the median age oflawyers was 46, today it is
38 years, and more than one-half of the Bar
of the United States have been admitted

since 1975.

In 1984, the number of law students was
approximately 127,000, but the mix of stu-
dents has changed significantly, i.e., from
1,900 women in law school in 1960 to 40
percent of the 127 ,000 enrolled students in

1984. Likewise, between 1971 and 1985,

minority enrollment has doubled from
5,600 to 12,300.

In Utah, since July 1985, membership in
the Utah State Bar has increased from 4,100
to 5,100 members, with proportionate de-

By Hans Q. Chamberlain

mands on the Utah State Bar staff and the
Bar Commission. As one would expect, the
Utah State Bar budget has likewise in-
creased to approximately 1.2 million based
on increased membership, regulatory func-
tions and Bar discipline. A separate budget
is also administered and maintained by the
Bar for the Law and Justice Center. During
that same period of time, sections and com-
mittees for the Bar have increased in number
from 35 to 59.

With that statistical base, what are the
major trends facing lawyers today, or per-
haps better said, what do you need to watch
out for to stay in the mainstream of the

practice?
With mandatory continuing legal edu-

cation coming into effect January 1, 1990,
more of us wil attend seminars to enhance
our skills. The Bar must be receptive to the
oft asked question, "What's in it for me?"
The Bar Commission and staff are very
concemed about how the CLE seminars can
help you earn a better living and do your job
better. With mandatory CLE attendance,
seminars and Bar activities must be more
skil-building and technical in nature than
they have been in the past.

The changing demographics of the legal
work force mandate every bar association's
attention. The fact that the number of
women lawyers is increasing and that
women make up a larger percentage of
American workers requires each of us to
analyze our views and offce policies con-
cerning maternity leave, child care, job
flexibility and other family-oriented ben-
efits. We must keep the most important
aspects of living in perspective.

With the acceleration of change, ways we
do things create an enormous opportunity
for service. Thus, my initial pitch to you is
to recognize that belonging to an association
like the Utah State Bar is often the most
effective and least expensive way to keep
abreast of change. Hopefully, the Bar can
stay in tune with changes and pressures and,
as an association, provide early warnings of
both expectant changes and the ways in
which other associations and individual
lawyers are responding to those changes.

When you think about it, that's exactly why
you join a particular section or seek ap-
pointment to a certain committee of the Bar.
You want to stay abreast of the latest trends
in your area of expertise and provide service
to others.

One of my goals this year is to aid you
with as much support from an association
standpoint as possible to allow you to de-
liver quality legal services with a high de-
gree of professionalism and hopefully

resulting economic rewards. The Bar
Commission has recently given serious con-
sideration of the need to keep members
interested by recognizing that members ex-
pect the Utah State Bar to quantify exactly
what it is doing for them, or in other words,
to prove that membership is a "profitable
investment." My personal view, as a rural
lawyer trying to stay abreast of current

trends, is that the Utah State Bar, my local
Bar association and the American Bar As-
sociation have all played a valuable role in
performing that task. Hopefully, it has for
you. Since there is always room to improve,
please let me hear from you this year and
give me suggestions on ways to improve the
services the Utah State Bar provides.

August/September i 989 5
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By Jeff R. Thome

"A Lesson From a Drowning Dog"

Ihave a neighbor who is an avid pheasanthunter. Some years ago he had a dog
named "Zeke." Most of us in the neighbor-
hood thought Zeke was a "waste of dog
food." However, Zeke had certain qualities
which made him a good hunting dog. He
covered lots of ground, he was aggressive
and independent.

One day, while field testing his dog out
near the Pineview Canal, the dog jumped in
the cement lined canal to cool off and was
unable to get out of the canaL.

The current swept the dog toward an open
siphon which ran underground for approxi-
mately 300 yards.

My friend realized that if the dog entered
into the siphon, the dog would surely

drown, so he ran ahead and reached down
and grabbed the ,dog by the back of the neck
to drag it out of the water.

The dog, disliking his grab, reached up
and bit him, lacerating his hand and wrist,
which ultimately required 42 stitches to
repair the damage.

The dog biting its owner was its last act,
as it was swept into the siphon and drowned.

Biting the hand that feeds you seems

shortsighted even for a mean-spirited dog.
Judging from the number and types of

complaints which are filed against Bar
members by clients, it appears that as attor-
neys we sometimes appear to bite the hands
which feed us.

Perhaps complaints wil always be made;
some complaints are valid and waranted.
However, a few rules, if followed, would
substantially reduce the volume of com-
plaints filed against lawyers.

i. Return phone calls.
A high percentage of complaints against

lawyers involves the failure to return phone
calls and keep clients informed regarding
progress of their case.

Every practitioner realizes that phone
calls cannot always be retumed immedi-
ately, but it is a good practice to return calls
as promptly as possible; and if there has
been a delay in returning a call, to apologize
and give accurate reasons for the failure to
retum calls.

2. Don't make clients wait for sched-
uled appointments.

Many people have had the experience of
callng a doctor for an appointment. It is not
unusual to be put on hold several times and,
when you finally get through, to have the
receptionist make no attempt to fit the ap-
pointment into a person's busy schedule.

You arrive at the clinic on time, but have to
wait 30 to 45 minutes to see the physician
who offers no apology for the incon-
venience.

You are upset, and understandably so.
The same thing can happen in a law firm,

making a client wait invites dissatisfaction.
Don't keep people waiting, and if they are

required to wait, let them know the reasons
for the delay and offer a sincere apology.

3. Make certain your client cannot
misunderstand your biling procedure.

Sometimes it is not enough to explain the
biling procedure so the client can under-
stand it; you need to make it clear enough
that the client cannot misunderstand the
biling procedure. A great deal of mis-

understanding can be solved by a short writ-
ten agreement between the client and the
attoroey, with a concise statement as to

biling charges for your representation.

4. Keep a case moving toward a con-
clusion.

Numerous complaints to the State Bar
involve the failure of attorneys to work on a
case for long periods of time; and then when
confronted by the client about the neglect of
the case, it is not an uncommon practice to
put the blame on the court schedule, the
opposing counselor some other extraneous
cause.

5. Know when to say no to clients.
Some years ago, a senior partner in our

law firm turned down a rather significant
personal injury case. When I asked him the
reasons for it, he said in discussing the case
it became evident to him that the client was
such a strong-wiled person that he would
want to be in charge in the litigation. The
senior partner stated that it has been his
experience that there could only be one

'I i
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captain on his ship, and if the client wanted
to be the captain, he was better off getting
another attorney to represent him.

In your initial interview, it is prudent to
look at the client to understand what the
client wants, and if the client falls into any
of the following categories, you might de-
cline to represent him or her.
(a) The client who cannot be satisfied, or

the client who has a history of changing
attorneys.

(b) The client who does not understand the
legal system and the costs associated

with litigation~
(c) The client who has an attitude that he has

a "can't lose" case, or has umealistic

expectations.
(d) The client with a matter outside your

area of expertise.

(e) The client with the matter that is too big
for your practice.

CONCLUSION
The majority of complaints are fied by

clients against the attorney who represents
them. By following the above-mentioned

rules, attorneys can avoid the major types of
complaints which are fied with the State
Bar.

e8
A Lawyers

Professional
Liability program
. . . sponsored by

the Utah State Bar

BJ~ i-
Bayly, M.ro & lOy ) Con.n~"I, Inc.

2180 South 1300 East, Suite 500
Salt Lake City, Utah 84106/(801) 488-2550

Utah Bar Foundation Publishes
Cliff Ashton's History of the

Federal Judiciary in Utah

The Utah Bar Foundation is pleased to announce that Clifford
Ashton's history entitled The FederalJudiciary In Utah has been published
in hardbound form and is now available for purchase at a cost of $15.00.
Cliff's many years of experience as a trial attorney and his well-known skil
as a raconteur give him a unique perspective on the history of Utah's
Federal Judiciary. The book chronicles the federal judges from the early
pioneer days of the State of Deseret, through the religious and political
turmoil of the Utah Territory, to the controversial era of Judge Wilis
Ritter. The publication of this interesting book has been made possible by
the generous contributions to the Foundation by Calvin and Hope Behle
and the C. Comstock Clayton Foundation. Copies may be purchased by

completing the attached form and mailing it to the Utah State Bar Offce
together with your check made payable to the Utah Bar Foundation in the
amount of $15.00 for single copies. There is a discounted price for orders
of multiple copies: 10-24 volumes at $12.50 each, more than 25 volumes
at $10.00 each. Price includes postage and handling.

'The Federal Judiciary In Utah'
by Clifford Ashton

Please send me copies.

AugusllSeptember 1989 7

Enclosed is my check payable to the
Utah Bar Foundation in the total amount of.......................................$

Please Print or Type

Name Telephone

Organization

Address

City/State/Zip

Mail the completed form and your check payable to the Utah Bar Foundation to:
Judicial History, Utah State Bar, 645 South 200 East, Salt Lake City, Utah 84 i i i.
Please allow at least three weeks for delivery.
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Utah Employment Law After Berube:
The Demise of the At-Will Doctrine?

Until recently, Utah contract lawgoveming employment relationships
was quite clear and straightforward. Utah
courts followed the traditional rule of "at-
wil" employment, with two recognized ex-
ceptions. Unless one of the exceptions

applied, an employer could discharge an
employee at any time for any reason or no
reason at all without incurring contractual

liability. Employers no longer enjoy this
unqualified freedom of action. Recent de-
cisions, most significantly Berube v. Fash-
ion Centre, Ltd., i have altered the
traditional at-wil rule by recognizing im-
plied restrictions on an employer's right to
discharge an employee. Below we outline
the traditional Utah rule of at-wil employ-
ment, the changes effected by the recent
decisions and some implications of those
changes for employment litigation in Utah.

i. THE TRADITIONAL
AT-WILL RULE

In Bihlmaier v. Carson, 
2 the Supreme

Court summarized the traditional rule of
at-wil employment.

The general rule concerning per-
sonal employment contracts is, in the
absence of some further express or
implied stipulation as to the duration
of the employment or of a good con-
sideration in addition to the services

contracted to be rendered, the con-

tract is no more than an indefinite
general hiring which is terminable at
the wil of. either party. 3
Under this rule, absent extra con-

sideration or a definite term of employment,
an employer could fire an employee as

freely as the employee could quit. The first
exception to the above rule-extra
consideration-had only rare application
because an employee generally brings only
her services to the employment relationship.
Most breach of employment contract cases
accordingly came down to one issue:
whether there was a definite term of em-
ployment. Employers defeated such wrong-
ful discharge claims simply by showing that

8

By David A. Anderson and W. Mark Gavre

DAVID A. ANDERSON received his J.D. and a Mas-
ters of Industrial and Labor Relations degree from
Comel1 University. He practices exclusively in the
areas of labor and employment law and employee
benefits law with the firm of Parsons, Behle & Latimer
in Salt Lake City.

the employee was hired for an indefinite
period: "When an individual is hired for an
indefinite time, he has no right of action
against his employer for breach of the em-
ployment contract upon being discharged."4

In 1986 and 1987, the Utah Supreme

Court and the Court of Appeals extended the
Bihlmaierrule to cover post-hiring, contract
modification claims and situations in which
an employer's informal policy deviated
from the at-wil practice. In both cases,
however, at-wil employment was upheld,

and the plaintiffs' implied contract claims
were summarily dismissed.5 In short, until
i 988 the rule of at-wil employment ap-

peared to govern all aspects of (non-union)
employment in Utah.

II. THE PROGRESSIVE
DISCIPLINE-FRONT

PAY RULE
In Brown v. Ford, Bacon & Davis,6 the

Tenth Circuit reversed the Utah District
Court's award of damages for breach of an

W. MARK GAVRE received his B.A. from the Uni-
versity of Califomia, Berkeley (1968), his Ph.D. from
UCLA (1978) and his J.D. from the University of Utah
Col1ege of Law (1985)_ Formerly an Assistant Pro-
fessor of Political Science at the University of Utah, '
Mr. Gavre practices with the law firm of Parsons,
Behle & Latimer, Salt Lake City, in the areas of labor
and employment law.

employment contract and remanded the case
for consideration of "reasonable" front pay.
The employer's written manual provided
that an employee would be given two wam-
ings before being terminated for cause. That
manual was deemed by the district court to
create an employment contract enforceable
by the plaintiff. Although the employer had
cause to terminate the plaintiff, it breached
the contract by failing to follow its own
progressive discipline procedure prior to
termination.7 On appeal, the Tenth Circuit
concluded that the plaintiff was entitled to
recover "her accrued salary for the period
between her procedurally defective dis-
charge and the time when her employer

'substantially complied' with the required
procedures. "8

The Brown decision was based upon the
Utah Supreme Court's 1981 decision, Pia-
citell v. Southern Utah State College.9 In

Piacitell, the district court held that the

Vol. 2, No_ 7
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college's "Personnel Manual," which set
forth procedures to be followed in the dis-
missal of an employee, constituted a con-
tract governing the plaintiff's
employment. io The college breached the

contract when it terminated the plaintiff
without complying with the Manual's pro-
cedures.'� The Supreme Court held that "a
college employee who was dismissed with
sufficient cause, but in violation of con-
tractually guaranteed termination pro-
cedures, (is) entitled as a matter of contract
law to back pay for the period between the
procedurally defective dismissal and the
subsequent proper dismissaL. "12 Because the
college had complied with its termination
procedures by the time the Supreme Court
ruled, the back pay owed the plaintiff was a
known amount.

The Brown decision applies the Piaci-
tell rule in the more problematic context of
front pay. The district court in Brown had
awarded six weeks of back pay from the date
of the plaintiff's termination, based on its
estimate of the time it would have taken the
employer to give the plaintiff the required
two warnings.13 The Tenth Circuit found

this award to be "unsupportable," ruling

that the plaintiff was not only entitled to
back pay, i.e., wages for the period between
her termination and the date of judgment,
but also "reasonable" front pay. The am-
ount of front pay should be measured by the
time it would take the employer to achieve
substantial compliance with its progressive
discipline procedures. 

14

Determining the amount of front pay due
in a progressive discipline case is inherently
speculative. The two wamings called for in
the employer's manual in Brown, for exam-
ple, depend upon the employee's actual
performance on the job. Because a termin-
ated plaintiff is no longer employed by the
defendant, however, it is impossible to de-
termine if her job performance would have
improved sufficiently to avoid discharge
had the proper disciplinary procedure been
followed. Brown thus makes employers li-
able for speculative and possibly substantial
front pay damages because of procedural
failures, even where the termination at issue
is substantively justified.

III. BERUBE AND
ITS PROGENY

In Berube v. Fashion Centre Ltd., the
Supreme Court unanimously recognized a
claim by a discharged employee for breach
of an implied-in-fact contract. The plaintiff
was hired for an indefinite period without a
written contract. However, the employer
distributed a written policy manual ident-
ifying specific grounds on which an em-
ployee could be terminated immediately and
without waming. Among those grounds was
a refusal by an employee to take a polygraph

test. In all other circumstances, the manual
provided that "an employee may not be
dismissed unless a verbal and a written
waming has been issued and a reasonable
opportunity to improve performance has
been provided. "15 As part of an inventory

shortage investigation, the plaintiff was

asked to take a polygraph test. She did so.
She was then asked to take a second test, to
which she also submitted. When she refused
to take a third polygraph test, she was dis-
charged. The plaintiff sued, alleging, inter
alia, defamation, wrongful discharge, in-
fliction of emotional distress and breach of
employment contract. The trial judge sum-
marily dismissed all but plaintiff's de-
famation and wrongful discharge claims.
The jury found for the employer on the two
remaining claims.

In reversing the lower court's decision on.
the employment contract claim, the Su-
preme Court announced that it was "sig-
naling a change in the employment-at-wil
law of Utah."16 Because the Court issued

" .. the Supreme Court
was 'signaling a change in
the employment-at-will
law of Utah.' "

three opinions, none of which commanded a
majority, the scope of that change is not
entirely clear. Nevertheless, the Berube
opinions do make clear (a) that at-wil em-
ployment in most circumstances is no more
than a rebuttable presumption, (b) that the
Court wil recognize a public policy wrong-
ful discharge cause of action and (c) that a
majority of the Court does not now recog-
nize an implied covenant of good faith and
fair dealing in employment contracts.

All members of the Court agreed ex-
pressly or impliedly that neither extra con-
sideration nor a stipulation as to duration is
required to take an employment relationship
out of the at-wil context. Declaring the

at-wil employment rule to be merely a
"presumption" regarding the parties' inten-
tions, the Court held that it may be rebutted
by "a showing of expressed or implied in-
tentions to the contrary" without additional
consideration.17 The parties may agree that
the employment relationship can be termi-
nated only for cause; the contract need not

have a specific term for such an agreement
to be enforceable. 

18 Similarly, mutuality of.

obligation is not required in an employment
contract because the parties are free to de-
cide upon their own contract terms. 

19

While all five members of the Court rec-
ognized an implied employment contract,
the Court reached no consensus regarding

the facts which wil create such a contract.
Justice Durham's opinion, in which Justice
Stewart joined, presented the most expan-
sive view of the possible sources of an

implied contract. A promise to discharge
only for cause "may arise from a variety of
sources, including the conduct of the par-
ties, announced personnel policies, prac-
tices of that particular trade or industry, or.
other circumstances which show the exis-
tence of such a promise."20

In contrast, Justice Howe's brief con-
curring opinion, joined by Justice Hall, fo-
cused on the actual language of the written
manual, recommending that the case be
retried to determine whether the employer
"violated its own policy manual" in dis-
charging the plaintiff. 

21 Nevertheless, Jus-

tice Howe did not actually limit the implied
contract to the terms of the written manual,
because he described the manual as "part of
the total employment contract. "22 Justice
Zimmerman indicated that "employee man-
uals, bulletins and the like are legitimate

sources" for determining the implied con- .
tractual intent of the parties. 23 He focused on
"the contents of the written policy manual"
as the basis of the plaintiff's implied con-
tract claim, but did not expressly limit the
claim to the terms of the manuaL. 24

The Court remanded the case for trial on
whether the defendant breached an implied
contract term in discharging the plaintifffor

refusing to take a third polygraph test. Jus-
tice Zimmerman justified the remand on the

. grounds that there was suffcient evidence in
the record to permit the implied contract

claim to go to the jury.25 Justice Durham,
however, suggested that an implied em-
ployment contract claim must always go to
the jury: "The determination of whether

sufficient indicia of an implied-in-fact

promise exists is a question of fact for the
jury. . . . "26 Finally, a majority of the court
agreed that if the plaintiff were to prevail at
trial, she would be entitled to the expansive
measure of general and consequential con-
tract damages, which the Court had pre-
viously recognized in the insurance

context. 
27

In addition to recognizing an implied

employment contract, Justices Durham,
Stewart and Zimmerman also agreed that in
an appropriate case they would recognize a
public policy exception to at-wil employ-
ment. Because Berube did not involve a
public policy issue, the scope and basis of
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that cause of action remains to be de-

veloped.28 Justices Durham and Stewart also
favored recognizing a cause of action for
breach of an implied covenant of good faith
and fair dealing in the employment
context.29 No other members of the Court
joined in that opinion, and Justice Zimmer-
man expressed strong reservations about the
appropriateness of such a cause of action in
the employment area. 

30

The Supreme Court's three separate opin-
ions on the implied-in-fact contract claim
deserve careful scrutiny and comparison
because none speaks for a majority of the
Court. A recent Court of Appeals decision
ilustrates the importance of such scrutiny.
In Gilmore v. Salt Lake Area Community
Action Program, 

31 the Court of Appeals,

invoking Berube, reversed a summary
judgment in favor of the employer. The

Court of Appeals completely ignored the

differences in the three different Berube
opinions and simply adopted Justice Dur-
ham's opinion as if it were a majority opin-
ion. The Court of Appeals suggested that an
implied employment contract claim is al-
ways a matter for the jury, explaining that
"summary judgment was improperly en-
tered" because "the existence of an implied-
in -fact contract is a question of fact. "32

The Court of Appeals' statement should
be viewed as a comment limited to the facts
of the case before it. The Court surely can-
not mean that no implied employment con-
tract claim can ever be resolved summarly.
Such a position would effectively insulate
implied employment contract cases from
examination under Rule 56. In addition, the
Gilmore opinion uncritically adopted Jus-
tice Durham's expansive view of the pos-
sible sources of an implied employment
contract/3 again treating her plurality opin-
ion as if it were a holding of the higher court.

mentally, if the existence of an implied

contract were always a matter for the jury,
no such claim, no matter how unfounded,
could be resolved short of triaL. If juries
alone can determine the existence and con-
tent of implied employment contracts, and
are free to draw upon such sources as "prac-
tices of (a) paricular trade or industry"

and "other circumstances,"36 the resolution

of implied contract claims wil become case
specific and unpredictable.

Justice Zimmerman refused to recognize
an implied covenant claim in the employ-
ment context on the grounds that it would
lead to unpredictable results and give juries
"a license" to determine what an employer's
duty to an employee must be and to impose
"their version of the duty, after the fact, on
virtually any employer. "37 If courts adopt

the view that only juries can determine the
existence of implied employment contracts
and are free to do so on virtually any

. grounds, that criticism could apply equally
to the implied contract claim recognized in
Berube.

i 104 Utah Adv. Rep. 3 (1989).
2603 P.2d 790 (Utah 1979).
3 Id. at 792.
4Id.
S Rose v. Allied Development Co., 719 P.2d 83 (Uta 1986); Bruno v.

Plateau Mining Co., 747 P.2d 1055 (Utah App. 1987).
6850 F.2d 631 (lOth Cir. 1988)
7 Id. at 633.
8Id.
9 636 P.2d 1063.

10 Because the issue of the manual's status as an employment contract was

not appealed, the Uta Supreme Court expressed no opinion on the
issue. 603 P.2d at 1065.

II 636 P.2d at 1065.
12 Id. at 1067.
13 850 F.2d at 634.
14Id.
15 104 Utah Adv. Rep. at 15-16.
16Id_ at 16.
17 Id. at 10; 16.
18 Id. at 10. 11.
19 Id. at 11.
20 Id. at 11.
21 Id. at 16.
22 Id. at 15.
23 Id. at 17.
24 Id.
25 Id. at 18.
26 Id. at 11.
27 Id. at 14, 18, citing Beck v. Farer's Insurance Exchange, 702 P.2d

795, 801 (Utah 1985).
28 Id. at 9-10, 16.
29 Id. at 12-13.
30 Id. at 16-17.
31110 Utah Adv. Rep. 51.
32 Id. at 51; see also 52.
33Id. at 52.
34104 Utah Adv. Rep. at 12.
3S One case in which an implied contract clearly would not be recognized

is where an express contract covering the subject already exists because
"(a)o implied~in-fact promise cannot, of course, contradict a written
contract term." rd. at 11.

36Id. at 11.
37Id. at 11.

iv. CONCLUSION
Brown and Berube substantially change

Utah employment law. Under Brown, an
employer who discharges an employee in a
"procedurally defective" manner may be
liable for both back pay and front pay, even
if the employer had cause for the termina-
tion or even ifno cause were required. The
changes wrought by the Berube decision are
far broader. Justice Durham opined that the
decision "wil not eliminate the at-wil con-
struction of most employment contracts."34
Indiscriminate acceptance and application
of certain language in the Durham opinion,
hòwever, could have precisely that result.
For. example, if an implied employment
contract claim may be based on the expan-
sive . aray of grounds set fort in Justice
Durham's opinion, it is unclear in what
circumstances recognition of such a contract
would ever be improper. 35 More fund a-
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Watson and Atonio: Toward a
New Theory of Disparate Impact

i. INTRODUCTION
Spurred by the racial violence of the

1960s, Congress enacted the Civil Rights
Act of 1964, Title VII of which provides

that:
It shall be an unlawful employment

practice for an employer:
(I) to fail or refuse to hire or to

discharge any individual, or other-
wise to discriminate against any indi-
vidual with respect to his com-

pensation, terms, conditions, or privi-
leges of employment, because of such
individual's race, color, religion, sex
or national origin; or

(2) to limit, segregate or classify

his employees or applicants for em-
ployment in any way which would
deprive any individual of employ-

ment opportunities or otherwise ad-
versely affect his status as an

employee, because of such indi-
vidual's race, color, religion, sex or
national origin. 

i

Two apparently different theories for es-
tablishing employment discrimination have
evolved in the years since the enactment of
Title VII. The first of these, disparate treat-
ment, focuses on the intent of the employer
to discriminate.2 In order to establish a

prima facie case of disparate treatment, the
plaintiff must meet the test set forth in Mc-
Dannel/ Douglas Corp. v. Green,3 and

show:
(i) that be belongs to a racial minor-

ity; (ii) that he applied and was qual-
ified for a job for which the employer
was seeking applicants; (iii) that, des-
pite his qualifications, he was re-
jected; and (iv) that, after his
rejection, the position remained open
and the employer continued to seek
applications from persons of com-
plainant's qualifications.4

Once that prima facie case has been estab-
lished, then the burden shifts to the em-
ployei: "t? ~rticulate some legitimate,
non-discriminatory reason for the em-

ployee's rejection."5 However, the ultimate
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burden of persuading the trier of fact that the
employer had the discriminatory intent
necessary for liability under Title VII re-
mains with the plaintiff at all times. 6

Under the disparate impact theory, on the
other hand, no proof of discriminatory in-
tent is necessary. The Supreme Court estab-
lished in Griggs v. Duke Power Co., 7 that a
plaintiff may stil establish liability when
the employer uses employment practices
that are "fair in form, but discriminatory in
operation."8 Once the plaintiff establishes
the discriminatory impact of the employ-
ment practice, typically through statistical
evidence, unless the employer can establish
a "manifest relationship" between the em-
ployment practice and the employment in
question,9 the Supreme Court has held that
such "built-in headwinds" for minorities are
unacceptable.1O While some commentators
disagree that Congress intended Title VII to
bar unintentional discrimination, ii the oft-
cited Griggs opinion and its progeny give
continuing vitality to the doctrine. In ad-
dition, the EEOC Uniform Guidelines state
that impact analysis should apply to "any
measure, combination of measures or pro-
cedure used as a basis for any employment
decision. Selection procedures in-
clude. . . physical, educational and work
experience requirements through informal

or casual interviews."12

Until recently, liability under this dis-
parate impact theory has been imposed by
the Court for non-job-related criteria such as
a high school diploma requirement, 13 height

and weight requirements, 14 written aptitude
testsl5 and other objective selection criteria.
In order for a plaintiff to prevail when sub-
jective practices were at issue, she had to
prove a case of disparate treatment. 16

The Supreme Court's decision in Watson
v. Fort Worth Bank & Trust,17 that sub-

jective employment selection criteria may
be analyzed under a disparate impact
theory, has cast a long shadow over what
appeared to be a well-setted area of law.
The future interpretation of Watson is sure
to have far-reaching effects on employees
and employers alike. However, what that
interpretation may be remains somewhat of
a mystery. The Court unanimously held that
subjective employment practices may be
analyzed according to the disparate impact
theory, but beyond that basic holding, there
was no majority opinion. Justice O'Connor,
author of the opinion of the Court and of a
plurality opinion joined by Justices Rehn-
quist, White and Scalia, set forth what ap-
pears to be a revolutionary new evidentiary
standard for disparate impact cases. Justice
Blackmun, in a separate concurrence joined
by Justices Brennan and Marshall, agreed
with portions of O'Connor's opinion, but
disagreed strongly with her suggestion that
the burden of proof in disparate impact cases
should stay with the plaintiff at all times. 

18

Justice Stevens also filed a concurring opin-
ion, stating that it was inappropriate to pur-
port to establish evidentiary standards in

that particular factual contest. 19

The Watson case left unanswered some
important questions conceming the fate of
the disparate impact theory. First and fore-
most is the question of who wil bear the
ultimate burden of proof. Other significant
concerns are what level of proof is required
of the plaintiff to establish a prima facie
case, and the relationship between the al-
leged discriminatory practice and the job at
issue. Wil the plaintiff simply have to show
a statistical disparity or wil the specific
practice which causes the disparity need to
be pinpointed? The Supreme Court has re-
cently heard oral argument in Atonia v.
Wards Cove Packing Co., 20' a case which
may well resolve much of the uncertainty'
about Watson. The two questions on which
certiorari was granted are, first, whether
statistical evidence which only shows a con-
centration of minorities in unskilled jobs

may be used to establish the disparate im-
11



pact of hiring practices for skiled jobs,

when the hiring for the skiled jobs is done
outside of the work force and minorities are,
not underrepresented in the jobs at issue.
The second question presented is whether
the Ninth Circuit improperly allowed the

employees to challenge the cumulative
effect of a broad range of employment prac-
tices under the disparate impact theory.

How might Atonio affect disparate im-
pact analysis? Assuming that the Court wil
be required to rule on who bears the ultimate
burden of proof, the biggest question is
whether it wil be O'Connor's or Black-

mun's view that wil prevaiL. As the Ninth
Circuit appears to accept Blackmun's view
of the burden of proof,21 the resolution of
this issue shouÌd be very interesting indeed.
Justice Kennedy, who did not participate in
the Watson case, may well determine which
way the Court wil go. It is likely that
Kennedy wil lean more toward O'Connor's
view than Blackmun's, suggesting perhaps
that disparate impact theory is in for an
overhaul. However, this paper wil suggest
that a compromise between the two differ-
ing views would be most likely to continue
to guard employees in.protected categories
from discriminatory practices, without en-
couraging the use of quotas or placing an
insurmountable burden on employers.

II. AFTER WATSON, DISPARATE
IMPACT UNDER CLOSE SCRUTINY

The Court in Watsonmanifested its inten-
tion to preserve disparate impact analysis. 22

Nevertheless, if the plurality in Watson is
able to become a majority in A tanio, the

practical application of the disparate impact
theory is likely to be drastically changed. A
majority of the Court supported O'Connor's
statement that "the necessary premise of the
disparate impact approach is that some em-
ployment practices, adopted without a de-

.liberately discriminatory motive, may in
operation be functionally equivalent to in-
tentional discrimination."23 However, it ap-
pears that Justice O'Connor's idea of how
that premise should be analyzed in practice

. differs, greatly from the view espoused by
the concurring Justices.

* This case, Atonia v. Wards Cove Packing Company, Inc., 57 L.W.
4583 (1989), was decided (June 5, 1989) afIer completion and submiua!

of this article. Justice White's majority opinion- held that the mere
showing that non-whites are underrepresented in at-issue jobs is not
sufficient. In order to establish a prima facie case of disparate impact,
the employee must demonstrate that the statistical disparity complained

. of is the result of a specified employment practice which has a sig-
nificantly disparate impact. The Court further held that once a prima
facie case has been established, the burden of production shifts to the
employer to show a lcgitimate business justification. However, the
ultimate burden of persuasion remains with the employee at all timcs. If
hc or she fails to meet that burden, the employee may stil prevail by
showing alternatives that reducc thc disparate impact of the employer's
practiccs, provided such alternatives arc cqually effcctivc in light of
costs and other burdens.

Justice White's opinion was joined by Justices Rehnquist,
O'Connor, Scalia and Kcnnedy. Justices Stevens and Blackmun filed
dissenting opinions in which Justices Brennan and Marshall joined.

A. The majority opinion

Justice O'Connor begins Section II of her
majority opinion with a fairly benign sum-
mary of how the disparate treatment theory
works. She states that "the distinguishing
features of the factual issues that typically

dominate in disparate impact cases do not
imply that the ultimate legal issue is differ-
ent than in cases where disparate treatment
analysis is used. "24 This does not imply that
O'Connor sees no difference between the
two theories; she frankly acknowledges

their inevitable differences, yet continues,

"we think it is (in)appropriate to hold a

defendant liable for unintentional discrimi-
nation on the basis of less evidence than is
required to prove intentional discrimi-
nation. "25 Taken at face value, these state-
ments do not seem overly bold or
controversial. However, they may shed
some light on future interpretations of the
disparate impact theory if indeed Justice
O'Connor's view prevails in Atonio.

" .. some qualities cannot be

measured accurately by
objective procedures. . . "

Prior to Watson, each of the Court's dis-
parate impact decisions involved standard-

ized employment tests or objective criteria.
Therefore, the Court had never been faced
with the question of whether disparate im-
pact analysis should apply to employment
decisions based on subjective criteria.26
Subjective practices have traditionally been
analyzed by the Supreme Court under a
disparate treatment theory, 27 while the
Courts of Appeals were in direct conflict
with each other on whether or not disparate
impact analysis could properly be applied to
subjective criteria.28 Certiorari was granted
in Watson apparently to resolve that con-
flict. In order to do so, the Court's opinion
states that it must determine "whether the
reasons that support the use of disparate

impact analysis apply to subjective em-

ployment practices, and whether such
analysis can be applied in this context under
workable evidentiary standards. "29

The majority in Watson concluded that

"disparate impact analysis is in principle no

less applicable to subjective employment
criteria than to objective or standardized

tests," because, "in either case, a facially
neutral practice, adopted without dis-
criminatory intent, may have effects that are
indistinguishable from intentionally dis-
criminatory practices. "30 The Court based
its ruling that such practices are properly
subject to disparate impact analysis on the
realization that the disparate impact theory
might well be abolished if employers are

allowed to avoid liability by merely incor-
porating subjective criteria into their em-
ployment decisions. 31 However, having
reached the conclusion that disparate impact
analysis may apply to subjective criteria, the
Court divided sharply on the remaining

issue of what evidentiary standards should
be applied.

B. Justice O'Connor: New context re-
quires new standards

Justice O'Connor takes special note of the
employer's fear that if disparate impact is
applied to subjective criteria, plaintiffs will
be able to establish a prima facie case

"through the use of bare statistics,"32 while
employers wil have to justify the "business
necessity" of any and perhaps all challenged
practices to avoid liability. 33 She notes fur-
ther that some qualities cannot be measured
accurately by objective procedures and that
indeed "success at many jobs in which such
qualities are crucial cannot itself be mea-
sured directly,"34 and therefore, since such
practices are impossible to eliminate and

prohibitively expensive to litigate, the em-
ployers' only alternative wil be to adopt
surreptitious quota systems in order to en-
sure that no plaintiff can establish a statis-
tical prima facie case."35 Justice O'Connor
also states that "it is completely unrealistic
to assume that unlawful discrimination is
the sole cause of people failing to gravitate
to jobs and employers in accord with the
laws of chance,"36 and that in addition, "it
would be equally unrealistic to suppose that
employers can eliminate, or discover and
explain, the myriad of innocent causes that
may lead to statistical imbalances in the
composition of their work forces. "37

O'Connor relies heavily on the language
of Title vii which states that:

Nothing contained in (Title Vii)
shall be interpreted to require any

employer. . . to grant preferential
treatment to any individual or to any
group because of the race, color, re-
ligion, sex or national origin of such
individual or group on account of an
imbalance which may exist with re-
spect to the total number or per-
centage of persons of any race, color,
religion, sex or national origin em-

ployed by an employer. . . in com-
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parison with the total number or
percentage of persons of such race,
color, religion, sex or national origin

in any community, state, section or
other area, or in the available work
force. 

38

O'Connor asserts that "if quotas and
preferential treatment become the only cost-
effective means of avoiding expensive liti-
gation and potentially catastrophic liability,
such measures wil be widely adopted. "39

Because that result would clearly be con-
trary to the intent of Congress that Title VII
not promote the use of quotas, O'Connor
concluded that "today's extension of dis-
parate impact analysis calls for a fresh and
somewhat closer examination of the con-
straints that operate to keep that analysis
within its proper bounds. 40

In short, Justice O'Connor's point seems
to be that disparate impact should apply to
subjective and objective criteria alike, but
that to avoid making it easier for plaintiffs to
prove unintentional discrimination than in-
tentional discrimination and, equally im-
portant, to avoid encouraging the use of
quotas, so emphatically rejected by Con-
gress and by prior Supreme Court
holdings,41 the broad expansion of the cur-
rent disparate impact theory merits some
change in the traditional burden of proof.

The first step in O'Connor's "fresh" ap-
proach is for the plaintiff to identify the
specific procedure which he alleges is dis-
criminatory. 42. Once that practice has been
identified, "the plaintiff must offer statis-
tical evidence of a kind and degree sufficient
to show that the practice in question has
caused the exclusion of applicants for jobs
or promotions because of their membership
in a protected group. "43 Courts are not re-

quired to assume that such evidence is re-
liable. O'Connor would allow the employer
to rebut that prima facie case by impeaching
the reliability of plaintiff's statistical proof
or the probative weight which it should be
given.

The defendant need only meet its burden
of showing that its employment practices
are "based on legitimate business reasons"
in order to shift the burden to the plaintiff to
show that other, less discriminatory means
would be equally effective.44 In addition,
the plurality felt that the employer would be .
able to more easily meet its burden in cases
involving subjective criteria, because

higher deference to the employer's dis-
cretion would be allowed since the courts
are "generally less competent than employ-
ers to restructure business practices ,and
unless mandated to do so by Congress they
should not attempt it."" Thus, by making
the standard of proof suffciently high in

disparate impact cases, in the plurality's

view, employers will be protected from
frivolous suits and will not have to resort to
the use of quotas."6

C. Justice Blackmun: Traditional dis-
parate impact analysis requires that the
defendant bear the burden of proof once

the plaintiff has established a prima facie
case

The thrust of Justice Blackmun's con-
currence is that contrary to what the plural-
ity said about the allocation of burdens for
proving and rebutting disparate impact
claims, "a plaintiff who successfully estab-
lishes (aJ prima facie case shifts the burden
of proof, not production, to the defendant to
establish that the employment practice in
question is a business necessity. "47 Justice
Blackmun took issue with the plurality's
conclusion that the ultimate burden of proof
in disparate impact cases remains with the
plaintiff at all times, asserting that such a
standard is a "near-perfect echo" of the

Court's past disparate treatment analysis

Justice Blackmun
" . . . stressed that the
difficulty which courts might
face must not be used to allow
employers to avoid
liability. . . "

and "turns a blind eye to the crucial dis-
tinctions between the two forms of
claims."48

Emphasizing that disparate treatment
challenges focus on the employer's dis-
criminatory intent, while disparate impact

cases focus on the effect of a business prac-
tice, Justice Blackmunjustifies the different
burdens because in his view the McDonnell
Douglas factors only give an inference of

the intent necessary for disparate treatment
analysis, whereas the disparate impact of an
employment practice is directly established
by a prima facie showing of a significant
statistical disparity."9 Therefore, Blackmun
accepts the proposition that an employer
faced with a disparate treatment claim may
escape liability by offering any legitimate,
non-discriminatory justification but refuses
to accede to the plurality's disparate impact
rationale, claiming that "(sJuch a justifi-
cation is simply not enough to legitimize a
practice that has the effect of excluding a
protected class from job opportunities at a

significantly disproportionate rate. "50
Blackmun's supposition is that in order

for an employer to avoid liability under the
disparate impact theory, it must establish
the business necessity of the criteria at issue.
To qualify as a business necessity, "an em-
ployment criterion must bear more than an
indirect or minimal relationship to job per-
formance. "51 And even having met that
standard, the practice may stil submit the
employer to liability, according to Justice
Blackmun, "if the plaintiff persuades the
court that other selection processes that have
a lesser discriminatory effect could also

suitably serve the employer's business

needs. "52

The plurality's suggestion that an em-
ployer might find it easier to establish a
"manifest relationship" when subjective
criteria are used rather than standardized
tests was also unsatisfactory to Blackmun,
who felt that suggestion might prove to be
misleading. In his view, it remains the em-
ployer's obligation to persuade the court of
the business necessity through one of the
various methods available to establish a link
between procedures and performance. 53
"And while common sense surely plays a
part in this assessment, a reviewing court
may not rely on its own, or an employer's,
sense of what is 'normal' as a substitute for a
neutral assessment of the evidence pre-

sented."54 While Blackmun was wiling to
recognize that whether or not an employer
wil find subjective practices easier to jus-
tify is difficult to analyze "in the abstract,"
he stressed that the diffculty which courts
might face must not be used to allow em-
ployers to avoid liability by simply articu-
lating "vague, inoffensive-sounding

subjective criteria."55 To do so would "dis-
serve Title VII's goal of eradicating dis-

crimination in employment" and the lesson
from Griggs that "employment practices
'fair in form, but discriminatory in oper-
ation' cannot be tolerated under Title VII. "56

D. Justice Kennedy, the swing vote.
The battle lines appear to be clearly

drawn between the plurality and concurring
opinions in Watson. Thus, Justice Ken-

nedy's position as the latest appointee to the
Supreme Court has increased significance.
What his opinion wil be remains unclear,
but it appears that he will lean toward the
pI urality' s view. This result would be
logical, based on two decisions in which he
participated while on the Ninth Circuit
Court of Appeals, and on the position he
accepted in the recent case of Patterson v.
McLean Credit Union, voting with the
members of the Watson plurality to recon-
sider Runyon v. McCrary.57

In the first of the Ninth Circuit cases in
which Kennedy participated, Peters v. Lieu-

ii

i

AugusUSepiember i 989
13



allen,s8 the Court allowed disparate impact
analysis to be applied to subjective criteria,
but held that on the facts of. the case, the
plaintiff had not established a prima facie
case. 

59 A key provision from that decision is

that the plaintiff in a disparate impact case is
required to show the effect of the allegedly
discriminatory practices on the defendant
employer's work force.6O This appears to tie
in with the first question which was granted
certiorari in Atonio; namely, whether the
plaintiffs may use statistics not directly re-
lated to the jobs at issue in order to establish
a prima facie case. A literal interpretation of
the holding in Peters v. Lieual1en would

seem to indicate that the use of such statis-
tics would not suffice to prove the em-
ployer's liability.

Kennedy himself wrote the opinion in the
second Ninth Circuit case dealing with dis-
parate impact and subjective criteria. In that
case, Am. Fed. of S., c., & Mun. Emp. v.
State of Wash.,5' Kennedy actually cited
with approval the decision in Atonia prior to
rehearing, holding that "disparate impact

analysis is confined to cases that challenge a
specific, clearly delineated employment
practice applied at a single point in the job
selection process. "62 He emphasized that the
complexity of the problem made it inap-
propriate for disparate impact analysis. The
Court held that such a system is simply "not
the type of specific, clearly delineated em-
ployment policy contemplated by Dothard
and Griggs; such a (system)... does not
constitute a single practice that suffices to
support a claim under disparate impact

theory. "63 Kennedy's disapproval of broad-
scale attacks on employment practices
therefore appears to tie in with O'Connor's
view in Watson that the plaintiff must iden-
tify the specific employment practicès that
are responsible for the statistical disparity, 64
and weighs in favor of the employer in

Atonio, who asserts that allowing the plain-
tiffs to present a prima facie case by attack-
ing the cumulative effect of several
subjective criteria is improper.

In addition to the Ninth Circuit cases in
which he joined, Kennedy's role in the
decision to reconsider Runyon v. McCrarý5
also sheds some light on the possible posi-
tion which he might assume in Atonia. The
significance of the decision to rehear Run-
yon is twofold. First, while one decision is
not enough to justify a generalization, it
does give an early indication of the con-
servative direction toward which Justice
Kennedy is leaning. Second, it indicates a
wilingness to reconsider at least some past
precedents and, while this remains to be

seen, since Kennedy's ultimate opinion of
whether Runyon should be overruled or not
is unknown, perhaps a wilingness to
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analyze such precedents from a more con-
servative point of view. Both of these fac-
tors, especially when viewed together with
his prior decisions involving disparate im-
pact, demonstrate that at the very least he
appears to agree more with Justice
O'Connor than with Justice Blackmun, thus
greatly increasing the probability that
O'Connor's view, or a slight modification
of it, will prevail in Atonio.

While such a result would surely make
many employers happy, the impact it would
likely have on disparate impact analysis

should be more closely scrutinized by the
Court prior to its establishing what amounts
to a brand-new standard in a fairly well-
established area of the law. Should the ap-
proach accepted by the Court really be as
"fresh" as that suggested by Justice

o 'Connor? Or, for that matter, as traditional
as that set forth by Justice Blackmun?
O'Connor's approach applied in practice
may substantially diminish the use of the

" . . . employers should use
validated, objective selection

procedures whenever they
exist and are economically
practical. "

disparate impact theory for civil rights
plaintiffs, while Justice Blackmun's may
overlook the potential encouragement of
quotas and fail to take into consideration the
difficulties employers would face if their
subjective selection criteria were subject to
precisely the same standard applicable to
objective criteria. For instance, the plain-
tiffs in Atonia are faced with a diffcult
situation under 0' Connor's view because of
the fact that the employment criteria that
they are contesting are so discretionary that
to pinpoint a specific cause for the allegedly
discriminatory impact may prove to be im-

possible. On the other hand, if Blackmun's
approach that simply showing a significant
statistical disparity is sufficient to shift the
burden of persuasion to the defendant, then
employers may be faced with an unbearable
amount of litigation.

Perhaps the best approach would be
somewhat of a compromise between the

two, with a stiff burden for the plaintiff
initially, then a shift of the burden to the

defendant, with a lesser, although not in-
significant, burden of showing business
necessity or a manifest relationship between
the criterion and job performance. Such a
relationship could be shown by a number of
methods, including a demonstration of the
need for subjective criteria in making em-
ployment decisions, accompanied by pro-
cedures designed to diminish the possible
effects of personal discriminatory bias.

III. A POSSIBLE RESOLUTION
OF ATONIO AND THE BURDEN OF

PERSUASION DILEMMA UNDER
DISPARATE IMPACT ANALYSIS
A. Establishing a prima facie case-

specification of the discriminatory cri-
teria

After Watson, in order to establish a
prima facie case of disparate impact, the
plaintiff should be required to identify the
specific practices responsible for the alleged
statistical disparities. However, the amount
of specificity required has not been deter-
minatively setted. Albemarle Paper Co. v.
Moodý6 held that a prima facie case is
established when the plaintiff shows that "a
particular job requirement or standard of
selection operates to select applicants for

hire or promotion in a pattern significantly
different from that of the pool of
applicants."67 The Supreme Court added in
Dothard v. Rawlinson that the plaintiff must
show "a significantly adverse or dispro-
portionate impact on persons of a (protected
class), produced by the employers facially
neutral acts or practices. "68 Other courts

have held that in cases where the employ-
ment criteria are such that employees are
unable to determine which practice is caus-
ing the effect, a "statistically significant

disparity between promotions of blacks and
similarly situated whites" is all that is re-
quired to shift the burden of proof to the
employer. 

69 In Powers, the Court's rationale

was that requiring plaintiffs to pinpoint at
the outset the cause of the disparity "allows
subtle barriers to continue to work their
discriminatory effects, and thereby thwarts
the crucial national purpose that Congress
sought to effectuate in Title vii. "70 In ad-

dition, the Court stated that "employees are
unlikely to be aware of every method by
which their employer selects persons for
promotion, and yet the employer wil be
fully aware of what went into its decision. "71
That argument is a fair one in situations
where the criteria are so discretionary that
no one criteria can be pinpointed; therefore,
part of the suggested compromise should
include an exception to the general rule
requiring the plaintiff to specify the precise
criterion in such circumstances.

However, if the Court accepts the prop-
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osition that any significant statistical dis- applicants in a protected group was caused iv. SUGGESTIONS FOR
parity suffces to establish a prima facie by the practice in question. In other words, EMPLOYERS ON
case, "the disparate impact test would put "the statistical disparities must be sufficien- AVOIDING LIABILITY
on employers the burden of demonstrating tly substantial that they raise such an infer- The following suggestions should aid
the business necessity of each facet of their ence of causation."77 employers in their attempt to avoid liability
employment decisions, even if the plaintiffs The plaintiffs in Atonia should not be under Title VII disparate impact analysis. In
could demonstrate no disparate impact allowed to use the racial imbalance between addition, many of these factors could be
caused by some of those facets."72 Faced the upper- and lower-level jobs to establish a among,those that courts consider when de-
with such a heavy burden of proof, employ- prima facie case without proving that the termining whether or not an employer has
ers may well feel that the use of quotas is practice actually had an impact on the jobs at met his burden of persuasion.
required, in order to avoid the threat of issue. Without evidence of causation, an First, employers should use validated,
ruinous litigation. The Court should abstain employer should not be required to show the objective selection procedures whenever
from encouraging such practices to the ex- business necessity of every practice which they exist and are economically practical.
tent possible. the employees allege might have combined Although beginning to implement such pro-

In addition, as Justice O'Connor stated in with others to cause the imbalance. If such a cedures may be a difficult and often an
Watson, "preferential treatment and the use standard were imposed, in a situation such expensive venture, for employers subject to
of quotas by public employers subject to as in Atonio, where minorities were over- large numbers of employment discrimi-
Title VII can violate the Constitution. "73 In represented in the lower-level jobs, while nation suits the cost may be worthwhile if
circumstances such as those in Atonio, (arguably) not underrepresented in the the employer is called upon to defend the
where use. of an affirmative action plan upper-level jobs at issue, the employer criteria. For instance, in the Watson case,
would be prohibited,"4 the simple assertion might elect to simply reduce the number of the bank might have been able to avoid
of a statistical imbalance should hardly con- minorities in lower level jobs to correct the liability if it had utilized one of the validated
stitute a prima facie case of disparate im- imbalance (e.g. Wards Cove could have procedures which exist for evaluating entry
pact. Employers should not be forced to insisted that the union representing the un- level banking positions. 81
choose between ensuring that they wil not skiled workers send only 10 percent minor- Another factor which courts might con-
be liable for discrimination based on dis- ity workers.)?8 Or, in situations where it is sider, and a question which employers

parate impact and a possible constitutional not possible for an employer to reduce the should ask themselves, is whether the chal-
violation. Due to the possibility of reverse number of minorities in lower-level jobs, to lenged requirement (or any employment
discrimination suits if employers use quo- avoid liability, the employer may feel that a requirement, if the employer is looking for
tas, the Court should do all in its power to quota in the upper-level jobs is required, ways to avoid liability) is "essential to the
give employers a workable standard. There- again subverting the intent of Title VII.79 core function of the job. "82 Employers

fore, more than a simple statistical disparity C. Burden of persuasion for the busi- should re-evaluate their selection and pro-
should be required in order to establish a ness necessity requirement motion criteria frequently, and keep an eye
prima facie case of disparate impact. The burden of establishing business on the racial imbalance in their work force.

B. Causation as an element of the necessity under the disparate impact theory Some courts have focused on "the extent of
prima facie case has traditionally been on the employer, who the employer's effort to rethink the neces-

The employees in Atonia have requested must show that the employment practice has sity of the job's requirements in light of their
the Court to allow them to cite the curnu- a "manifest relationship" to the employ- discriminatory impact. "83 As the Fourth
lative effect of a number of employment ment in question. However, the plurality in Circuit Court of Appeals stated in Robinson
practices (such as word-of-mouth recruit- Watson lowered that standard to be more of v. Loril1ard Corp., "it should go without
ment, separate hiring channels for unskiled a burden of production-the employer must saying that a practice is hardly 'necessary' if
and skiled jobs, rehire policies and the lack only show that the employment practices an alternative practice better effectuates the
of objective criteria)?S as the cause of the "are based on legitimate business intended purpose or is equally effective but
statistical disparity that they declare exists. reasons. "80 less discriminatory. "84 Therefore, in order
They base their claim on statistics com- In order to ensure that the disparate im- to avoid being unable to establish the busi-
paring the number of minorities in unskiled pact theory wil not in essence be abolished, ness necessity of employment practices,
jobs with the number of minorities in the the burden of persuasion, contrary to those practices must be reviewed often.
upper-level skiled jobs at issue. Such job O'Connor's position in Watson, should Obviously, this could become a major
segregation statistics are simple and easy to . shift to the employer after the employee hassle for many employers, particularly
use and therefore might serve Title VII's establishes a prima facie case. Nonetheless, small businesses. The size of the company,
prophylactic aim; however, allowing such as O'Connor's plurality rightfully asserts, the type of criteria, the strength ofthe plain-
statistics to set the standard would almost employers are more competent than the tiff's case and the need for subjective cri-
certainly require employers to adopt quotas courts to restructure business practices. teria should all be considered by the Court,
and thus should not be favored. In addition, Therefore, despite the shift in the burden, along with the defendant's argument that the
despite some circuit court holdings which the level of proof required should be lower alternatives are either too expensive or
would likely allow such practices taken than under traditional disparate impact overly burdensome.
together to establish a prima facie case,76 analysis, though not so low that it loses all When it is necessar for employers to
simply challenging all subjective hiring cri- significance. Courts should consider dis- utilize subjective selection procedures,
teria should not be sufficient to meet the parate impact claims on a case-by-case either due to the lack of objective criteria or
burden placed on Title VII plaintiffs. Once basis, balancing the amount and type of the impracticability of validation, they

the plaintiff has identified a specific em- evidence proferred by the plaintiffs, with should take careful steps to minimize the
ployment practice as being discriminatory, the employer's justifications and efforts to possibility of discrimination. Vague qual-
the plaintiff must also show (by statistical avoid the use of discriminatory biases in ifications provide no safeguards to prevent
proof) that the disproportionate exclusion of hiring and promotion decisions. discrimination and therefore should not be
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considered suffcient by courts or employ-
ers.85

Employers should be encouraged to apply
their necessarily subjective criteria as objec-
tively as possible. This can be done by
requiring supervisors and assessors to re-
cord their observations and impressions

"regularly and systematically. "86 In some
instances, those recorded scores may be
subject to validation procedures as well, but
even when that is not possible, "such re-
corded observations provide a sounder basis
for assessment by a reviewing court than

unrecorded or haphazard observations,
where it is not even clear whether the super-
visors are following the same standards or
any standards at all. "87

The Court in Watson recognized that un-
checked discretion alone is not enough to
raise an inference of discriminatory con-

duct. 88 However, it recognized that the
problem with subconscious stereotypes and
biases remains. If such an "undisciplined

system" has the same effects as intentional
discrimination, disparate impact analysis

wil apply.89 Thus, to be safe, employers

should actively try to control for the biases
of those who implement their selection pro-
cedures. An employer may stil not be able
to avoid liability if the statistics show a great
disparty, but in marginal cases, "a well-

designed rating system might wil make the
difference. "90 For example, safeguards such
as written evaluation criteria, automatic re-
view procedures and opportunities for fur-
ther review if an employee is dissatisfied
with his evaluation combine to protect em-
ployees from bias. 91 In order to alleviate the
plaintiff's burden of having to specify what
practice is causing the disparty, employers
should not only be required to keep records,
but to inform their employees of what type
of information the records contain. It should
also be emphasized that under disparate
impact theory, the employer should be re-
quired to justify only the use of the sub-
jective criteria, not the actual choices.

Those choices, if purposefully discrimina-
tory, fit within disparate treatment analysis.

Finally, if the employer has a history of
past discrimination and the work force re-
mains imbalanced;, an affirmative action
plan, carefully tailored, should be imple-
mented. Employers should not rely on their
lack of discriminatory animus to help them
avoid liabilty. Those who do not intend to
discriminate, but in effect do, are meant to
be covered by Title VII, even though that
may sound unfair, so employers must take
steps to protect themselves. 92

v. CONCLUSION
The Supreme Court in Watson opened the

door toward a new approach to disparate

impact analysis. The conflct between the
views of Justice O'Connor and Justice
Blackmun has yet to be resolved; however,
the Atonio case allows the Court an oppor-
tunity to answer some long-standing ques-
tions. How far the Court wil go toward
establishing boundaries for dispamte impact
analysis, clarifying the role of statistics and
determining how to allocate the burdens of
proof is unknown.

The Court should analyze carefully the
arguments proposed by both Justice
O'Connor and Justice Blackmun and devise
a standard for disparate impact which wil
protect the rights of employees without im-
posing too heavy of a burden on employers.
A number of factors, including the use of
objective criteria when possible and pro-
tection against bias in the application of

necessarily subjective practices, should be
considered and weighed in the balance when
determining whether a defendant has met its
burden. Implementation of those factors
before suit is brought is one means through
which employers can more fully protect
themselves for liability under Title VII.
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Affirmative Action: What Must
a "Remedial" Program Remedy?

i. INTRODUCTION
Alice waited til the eyes appeared

and then nodded. "It's no use speak-
ing to it," she thought, "till its ears
have come, or at least one of them."
In another minute the whole head

appeared. . . The cat seemed to think
that there was enough of it now in
sight and no more of it appeared.

"Who are you talking to?" said the
King, coming up to Alice and looking
at the cat's head with great curiosity.

"It's a friend of mine-a Cheshire
cat," said Alice. . .

"Well, it must be removed," said
the king very decidedly, and he called
to the queen, who was passing at the
moment, "My dear! I wish you would
have this cat removed!"

The queen had only one way of
settling all difficulties, great or smalL.
"Off with his head!" she said without
even looking round.

(A great dispute ensued between
the king, queen and royal executioner
as to whether the Chesire cat could be
beheaded.)

The executioner's argument was
that you couldn't cut off a head unless
there was a body to cut it off from. . .

The king's argument was, that any-
thing that had a head could be be-
headed. . .

The queen' s argument was that if
something wasn't done about it in less
than no time, she'd have everybody
executed. . . i
Who was right? Can a Cheshire cat ap-

pearing with only a head be beheaded?
A somewhat analogous problem has re-

cently been discussed by the Supreme Court
'~egarding the prerequisites of an employer
implementing a "remedial" affirmative ac-
~ion program. The problem, simply stated,
is: Can an employer implement "remedial"
. affirmative action, which is designed to
remedy the effects of past discrimination, if
the employer never acted in a discriminatory
manner? In the last 10 years, the Court has

113

.~
By Dan R. Waite

DAN R, WAITE is a third-year law student at Brigham
Young University. He received his undergraduate de-
gree in business management also from BYU and is
presently clerking for Shook, Hardy and Bacon of
Kansas City. Mo_

addressed this problem at least five times'
and has answered "yes" on two occasions

(i.e., an employer can implement affirma-
tive action notwithstanding no showing of
discrimination by the employer) and "no"
on three (i.e., an employer cannot imple-
ment affrmative action in the absence of
evidence that he discriminated). This essay
wil review these cases, suggest a ground for
reconciling them and recommend an alter-
native approach for resolving these prob-
lems when they arise in the future.

One important caveat first. There are
many important factors that are vital to
determining whether a given affirmative
action program wil be found valid that are
beyond the scope of this paper. For exam-
ple, this paper will neither discuss nor

analyze the level of scrutiny the Court ap-
plies to any given affirmative action classi-
fication, the impact of a court-order to

remedy past practices and the differences in
the level of scrutiny an employment scheme
is given depending on whether the prefer-
ential treatment is extended at the hiring,
promotion or layoff stage. While this paper
wil focus primarily on the necessity of an
employer to make a showing of prior dis-
crimination, the reader should be aware that
these other issues are very much a part of the
calculus used to determine the validity of an
affirmative action program.

II. BACKGROUND
The following cases provide the back-

ground for a discussion on affirmative ac-
tion plans. The selected cases are not meant
to represent an exhaustive compilation of
affirmative action decisions. Rather, the

selected cases are included for one of two
reasons: (1) the case incorporates most of
the relevant concerns of an earlier decision
and was selected simply because it rep-

resents a more recent statement by the
Court; or (2) the case significantly and rel-
evantly added to the then existing base of
affirmative action law.

The facts and procedural history of each
case wil be detailed in this section. Ad-
ditionally, relevant portions of the Court's
analysis wil be discussed in later sections.

A. Title VII Cases
United Steelworkers v. We-
bei'-("Weber")

The United Steelworkers of America and
the Kaiser Aluminum & Chemical Corp.
entered into a collective bargaining agree-
ment that covered the terms and conditions
of employment at 15 Kaiser plants. The
agreement included an affirmative action
plan designed to eliminate the conspicuous
racial imbalances in Kaiser's almost exclus-
ively white work force. The affirmative
action plan provided for on-the-job training
programs to teach both black and white
unskiled production workers the skils
necessary to become craft workers. Fifty
percent of the openings in these in-plant
training programs were reserved for the
black employees.

The Weber controversy centered on the
operation of the affirmative action plan at

Kaiser's plant in Gramercy, La., where less
than 2 percent of the skiled craft workers at
the plant were black even though the work
force in the area was approximately 39 per-
cent black.

The first training class at the Gramercy
plant consisted of seven black and six white
craft trainees. Mr. Weber was a white pro-
duction worker with more seniority than any
of the seven blacks selected, but less senior-
ity than the six white trainees.

Mr. Weber brought a class action suit in
federal district court claiming that the affir-
mative action program granted a preference
to junior black employees at the expense of
senior white employees and, therefore, re-
sulted in discrimination in violation of Title
VII. Both the District Court and the Fifth
Circuit Court of Appeals agreed. The Su-
preme Court, however, did not agree and
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reversed.
Johnson v. Transportation Agen-

cy4-("Johnson ")
In 1978, the Santa Clara District Board of

Supervisors unilaterally adopted an affirma-
tive action plan. Pursuant to this plan, the
Transportation Agency could take into con-
sideration the sex of an employee when
promoting within job classifications where
women were substantially underrepresented
in proportion to their representation in the
county labor force. The official reason
given for the affirmative action was that the
"mere prohibition of discriminatory prac-
tices is (neither) enough to remedy the
effects of past practices (nor) to permit

attainment of an equitable representation of
minorities, women and handicapped per-
sons."5

In the Skiled Craft Worker category,

none of the 238 positions were held by
women.

In December 1979, the agency an-
nounced a vacancy for the promotional posi-
tion of road dispatcher, which is within the
Skiled Craft Worker category. Twelve em-
ployees applied, including Diane Joyce and
Paul Johnson. Nine of the applicants, in-
cluding Joyce and Johnson, were deemed
qualified for the job and were interviewed
by a two-person paneL. Based on these

interviews, Johnson tied for second with a
score of75, while Joyce ranked next with a
score of72.5. A second interview was con-

ducted by three male agency supervisors,
who ultimately recommended that Johnson,
the male candidate, be promoted.

Joyce was apprehensive of possible
prejudice against her because she had expe-
riencèd difficulties with two of the three
men on the final paneL. Joyce therefore
contacted the affirmative action officer and
voiced her concerns. Accordingly, the affir-
mative action officer recommended to the
agency director that Joyce get the pro-
motion. After some deliberation, the direc-
tor concluded that the promotion would be
given to Joyce.

After receiving a right-to-sue letter from
the Equal Employment Opportunities
Commission, Johnson sued under Title VII
and won in federal district court. The Ninth
Circuit overturned the trial court's decision
and on appeal, the Supreme Court affirmed
the Ninth Circuit.

B. Fourteenth Amendment Cases
Wygant v. Jackson Board of
Education6-("Wygant'')

In the 1968-69 school year, when black
students made up 15.2 percent of the student
body, black teachers accounted for only 3.9
percent of the teaching staff in Jackson,

Mich. The Jackson chapter of the NAACP
filed a complaint with the Michigan Civil

Rights Commission charging dis-
criminatory hiring practices. The Com-
mission's investigation substantiated the
allegations and the Jackson School Board
accordingly took steps to hire more black
teachers. Even though recruitment efforts
were successful, layoffs became necessary
just two years later. Since the layoffs were
based on seniority, many of the newly hired
black teachers were laid off, i.e., much of
the gain made by the recruitment effort was
lost.

The following year, racial tensions in the
school system grew. A new contract was
adopted which provided, inter alia, that
should layoffs become necessary again, "at
no time wil there be a greater percentage of
minority personnel laid off than the current
percentage of minority personnel employed
at the time of the layoff."7

Layoffs, in fact, became necessary again.
Accordingly, the contract was implemented
whereby some white teachers were laid off
while other black teachers, with less senior-

"Can an employer implement
'remedial' affirmative action,
which is designed to
remedy. . . part discrimination
if the employer
never. . . discrimin(ated)?"

ity, were retained. Laid-off white teachers
sued, claiming a violation of the Equal Pro-
tection Clause of the Fourteenth Amend-
ment.

Relying on Weber, the district court gran-
ted t!le Board's motion for summary judg-
ment. The Sixth Circuit affirmed. The
Supreme Court reversed.

United States v. Paradise8-"Paradise")
For nearly four decades, the Alabama

State Police had not hired a single black

trooper. In 1972, the federal district court
imposed a hiring order and enjoined the
Police Department from engaging in further
discriminatory hiring or promotion prac-

tices. Seven years later, however, there
were stil no blacks at any upper level of the
department. After four more years passed,
two consent decrees and several unfulfilled
promises by the department to develop an
acceptable promotion scheme, the Court
ordered that "for a period of time," at least
50 percent of future promotions to the offce

of corporal must be black. This order was
effective (I) so long as there were sufficient
numbers of qualified black troopers, AND
(2) until blacks constituted 25 percent of the
trooper force, OR (3) until the department
developed and implemented an acceptable
promotion plan.9

The United States appealed the Court's
order on the ground that it violated the Equal
Protection Clause. Both the Eleventh Cir-
cuit and the Supreme Court affrmed the
court order.

City of Richmond v. J.A. Croson
Co.lO-("City of Richmond'')

In City of Richmond, the city adopted a
Minority Business Utilization Plan. The
plan required general contractors who were
awarded city construction contracts to sub-
contract at least 30 percent of the dollar
amount to one or more "Minority Business
Enterprises" (MBEs).

Although the plan declared that it was
"remedial" in nature, it was adopted after a
public hearing at which no evidence was
presented indicating the city had directly
discriminated on the basis of race in award-
ing contracts. Further, no evidence was
presented indicating general contractors,
who had been awarded city contracts, had
discriminated against minority sub-

contractors. The evidence which was pre-
sented included a statistical study showing
that while the city's population was 50 per-
cent black, less than 1 percent of its con-
struction contracts had been awarded to
minority businesses in recent years.

Pursuant to the plan, the city adopted

rules providing that the 30 percent set-aside
requirement could be waived whenever the
general contractor showed qualified MBEs
were either unavailable or unwiling to par-
ticipate.

After the plan had been implemented, the
city of Richmond issued an invitation to bid
on a project for the provision and in-
stallation of plumbing fixtures at the city
jaiL. J.A. Croson Company, a mechanical
plumbing general contractor, received bid
forms. Croson determined that in order to
meet the 30 percent set-aside requirement,
an MBE would have to supply the plumbing
fixtures. Accordingly, Croson contacted
five or six MBEs who were potential sup-
pliers. None of the MBEs, however, ex-
pressed an interest in the project. On the day
bids were due into the city, Croson again
telephoned a group of MBEs. This time a
local MBE indicated an interest to par-
ticipate in the project. Relying on the
MBE's commitment to expedite to bid to
Croson, Croson submitted its bid to the city.

When the city opened the sealed bids,
Croson was the only bidder. After a week
had passed, the MBE had stil not submitted
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Ii its bid to Croson because of credit problems
with its suppliers. Accordingly, Croson pe-
titioned the city for a waiver of the 30
percent set-aside. Upon learning of Cro-
son's waiver request, the MBE contacted a
fixture manufacturer, received a price quo-
tation and submitted a bid to Croson which
was 7 percent higher than market price. On
the same day, the MBE contacted the city,
identified itself as an MBE and indicated it
could supply the fixtures specified in the
city jail contract. Accordingly, the city de-
nied Croson's waiver request and gave them
10 days to submit the appropriate forms.

Croson repetitioned the city indicating
the prohibitive cost of the MBE's bid and
asked the city to either (1) allow Croson to
raise their bid commensurately; or (2) grant
them the waiver. The city declined to do
either and, in fact, indicated they had de-
cided to rebid the project.

Croson brought a suit alleging the plan
was unconstitutional under the Fourteenth
Amendment's Equal Protection Clause. The
district court upheld the plan. Relying on
Wygant, the Fourth Circuit reversed the
distrct court. The Supreme Court affirmed
the Fourth Circuit.

III. WHOSE DISCRIMINATION
CAN AN EMPLOYER REMEDY?
In evaluating the validity of remedial

affirmative action schemes, different mem-
bers of the Court have placed varying em-
phasis on a series of factors.

A. Societal Discrimination v. Actual
Employer Discrimination

Generally, the most important factor re-
lied on when determining the validity of an
affirmati ve action program has been
whether the challenged action was imple-
mented in response to prior ilegal acts of
discrimination. Alternatively, some affr-
mative action schemes are implemented in
response to the effects of societal discrimi-
nation. Societal discrimination exists when
minorities are underrepresented not because
the employer deliberately discriminated
against them, but rather because of society's
long history of discrimination against min-
orities. II

Prior to 1979, the Court upheld employ-
ment preferences under Title VII of the Civil
Rights Act of 196412 only when the action

was meant to remedy an employer's proven
past acts of discrimination. 13 In 1979, how-
ever, the Court addressed for the first time
the question whether Title VII permits pri-
vate employers to implement an affirmative
action program without any evidence of

prior ilegal discrimination by the employer.
In Weber, 

14 the Court construed Title VII to

permit such affirmative action, requiring
only the prerequisite of a "manifest" statisti-
cal imbalance in the representation of min-
orities in a "traditionally segregated job

categor(y) . "15
Arguably, the Court went even further in

approving societal discrimination as an ap-
propriate basis for implementing an affirma-
tive action program when the Court decided
Johnson. 

16 Whereas in Weber one could at

least point to discrimination by the union to
explain the absence of blacks in the craft
force, there was no such explanation in
Johnson. Indeed, not only was there no
showing of prior discrimination, the district
court affirmatively found that the agency
had not discriminated. Thus, Weber and
Johnson taken together would seem strong
precedent for the proposition that an em-
ployer can unilaterally implement a minori-
ty preference scheme whenever the
employer can show a statistical disparity
disadvantageous to the minority class. This
assumption, however, is not entirely valid.

The Court has decided a pair of cases
which hold that societal discrimination is
not an acceptable predicate for implemen-
ting a voluntary affirmative action program.
In Wygant, 17 is the plurality declared: "so-
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cietal discrimination, without more, too less of whether that person is part of a tice 0' Connor, in Wygant, argued that prior
amorphous a basis for imposing a racially minority or sits squarely in the majority. discrimination can be demonstrated by
classified remedy."18 This rejection of We- The dissenters in City of Richmond es- showing a gross statistical disparity between
berwas likewise echoed by a plurality in the senti ally felt the majority invalidated the the percentage of minorities in the em-

recent City of Richmond decision. 19 city's plan for failing to show the patently ployer's work force and the percentage of
In City of Richmond, the District Court obvious, i.e., Richmond, the heart of the. qualified minorities in the relevant labor

found that the city's set -aside plan remedied old Confederacy, had a well-documented pool.27 Further, Justice O'Connor argued
the present effects of past discrimination in history of racial discrimination.23 In other that while particularzed findings are al-
the national construction industr. How- words, striking down the city's plan penal- lowed, they should not be required because
ever, Justice O'Connor, writing for a ma- ized them for not producing evidence on a of the legal risks attendant with requiring

jority of the Court, declared: fact everyone knew to exist. such findings.28 As she explained, if public

(A) general assertion that there Thus, we have the classic confrontation. employers were required to make par-
has been past discrimination in an Some members of the Court feel societal ticularized findings of past discrimination,
entire industr provides no guidance discrimination is clearly sufficient to vali- they would be "trapped between the com-
for a legislative body to determine the date a voluntary affirmative action scheme, peting hazards of liability to minorities if
precise scope of the injury it seeks to while other members of the Court feel just as affirmative action is not taken to remedy
remedy. . . While there is no doubt vigorously that a more specific and indi- apparent employment discrimination and
that the sorr history of both private vidualized showing is required. Section IV liability to non-minorities (on a reverse
and public discrimination in this of this paper suggests a way for resolving discrimination claim) if affirmative action
country has contributed to a lack of this conflct. is taken. "29

opportunities for black entrepreneurs, B. Contemporaneous Findings of Dis- Thus, it appears that while an employer
this observation, standing alone, can- crimination must have a firm basis for concluding he
not justify a rigid racial quota in the It appears clear, after City of Richmond, engaged in prior discrimination, before
awarding of public contracts in Rich- that six members of the current Court feel an taking any affirmative action to remedy that
mond, Virginia. . . (A)n amorphous employer must make an adequate showing discrimination, the employer need not de-
claim that there has been past dis- of prior discrimination before using racial clare himself in violation of Title VII or the
crimination in a particular industry classifications to remedy such discrimi- Equal Protection Clause. The employer can
cannot justify the use of an unyielding nation.24 If so, exactly when must such a simply show that a manifest statistical im-
racial quota. 

20 showing of past discriminatory practices be balance exists between the percentage of
In a -concurrng opinion, Justice Scalia made? Must the predicate finding be made minorities in the employer's work force and

stated he would require even more than the contemporaneous with or before the em- the percentage of qualified minorities in the
majority before validating a voluntary affir- ployer implements the preferential pro- relevant labor pool.

mative action program: gram. Alternatively, can the employer

In my view, there is only one cir- procrastinate such finding until the program iV. is THERE/SHOULD THERE BE
cumstance in which the states may act is attacked in court? A TITLE VII-EQUAL PROTECTION
by race to "undo the effects of past Likewise, how formal must the finding be CLAUSE DISTINCTION?
discrimination": where that is neces- to validate the program? Must the finding be A possible ground for reconciling the
sary to eliminate their own main- tantamount to the employer declaring itself WeberiJohnson-Wygant/City of Rich-
tenance of a system of unlawful racial guilty of actually having violated the Equal mond dichotomy is that the former are Title
classification. If, for example, a state Protection Clause (or Title VII); or can they VII cases while the latter are Equal Pro-
agency has a discriminatory pay scale be less profound?25 tection Clause cases and that the obligations
compensating black employees in all The Court most recently, in City of Rich- under Title VII are less restrictive than those
positions at 20 percent less than their mond, answered the question of when the required under the Constitution. An exam-
non-black counterparts, it may as- factual showing of prior discrimination ination must be made, then, to determine
suredly promulgate an order raising must be made: what the controllng test(s) is/are. Further, if
the salaries of "all black employees" While the states and their sub- the Court does review some affirmative ac-
by 20 percent. 

21 divisions may take remedial action tion programs differently than others,
Justice Scalia therefore disagreed with when they possess evidence that their should the distinction exist?

the majority who would allow race- own spending practices are exacer- What is the controlling test? Some of the
conscious affrmative action by a proven bating a pattern of prior discrimi- Justices approve the use of race- or gender-
past offender. Rather, Justice Scalia would nation, they must identify that based affirmative action plans only when
only allow what he calls "race-neutral reme- discrimination, public or private, designed to compensate "identifiable vic-
diation. "22 Under this approach, not only with some specificity before they may tims" of employer discrimination but never
would the employer be compelled to show a use race-conscious relief. 26 to benefit non-victims.30 Other Justices al-
history of discriminatory practices, but the Thus, if taken at face value, it wil not be low the use of race or sex preferences to

employer would also have to identify its sufficient that an employer acted from a compensate both "identifiable victims" and
victims and limit any remedial action to "hunch" or for altruistic purposes and then, non-victims, but only in paricularly out-
those identified victims. when challenged in court, supports his ac- rageous situations and even then only when

In arriving at their conclusions, both the tion with evidence. Rather, employers must the remedy is not excessive.31 Stil other
majority and Justice Scalia felt compelled to have a firm basis for their action and must Justices allow the use of race or sex prefer-
construe the language of the Equal Pro- have the evidence in hand before imple- ences to benefit non-victims where a mani-
tection Clause literally. That is, the clause menting race-based affirmative action pro- fest imbalance in a traditionally segregated
declares that the equal protections of the law grams. job category is shown and the remedy is
shall not be denied to "any person"; regard- As to the formality of the showing, Jus- temporary, designed to eliminate the mani-
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fest imbalance and does not infringe on the dards under Title VII and the Constitution; B. Validating Tests Under Title VII
legal rights of the non-minority. 32 Finally, i.e., they are coterminous.4o and the Equal Protection Clause Should

there are Justices who allow the use of race- Had the Johnson majority applied this Be Synonymous
or sex-based preferences when non-victims analysis, any affirmative action scheme When any type of affirmative action plan
are compensated for "societal discrimi- which was valid under Title VII would is challenged, regardless of whether the
nation" and the remedy is designed to elim- likewise be valid under the Constitution:' challenge is under Title VII or the Equal

inate statistical imbalances in job Justice Scalia's dissent suggested a Protection Clause, the controlling test
categories. 

33 different analysis which the Court might should be the same. The test should be a
In short, it is clear the Supreme Court has have applied. Justice Scalia observed that two-pronged inquiry: (I) is there a sufficient

not decided on a single controlling test for Title VII's plain language unambiguously demonstration of intentional discrimination
all types of affirmative action schemes. This prohibits any and all discrimination in em- by the employer, and (2) is the affrmative
section will suggest a test the Court should ployment practices. That is, the statute pro- action plan narrowly tailored, in light of
adopt when examining the validity of affir- hibits discrimination against the majority other altematives, to eliminate the discrimi-

mative action plans and wil conclude that race just as much as it prohibits discrimi- nation:5
the test should be the same for all chal- nation against racial minorities. On the The employer can satisfy the first prong
lenges, whether under Title VII or the Equal other hand, the Constitution does permit of the suggested test by producing evidence
Protection Clause. affrmative action when such a plan can pass of a "firm basis" for concluding that the

A. Title VII Should Not Require More strict judicial scrutiny. Therefore, he employer has intentionally engaged in past
Than the Equal Protection Clause reasoned, Title VII places a greater restric- or present discrimination. Alternatively, the

Johnson'4 presented a challenge to a vol- tion on public employers than does the Con- employer could show he used policies or
untary affirmative action plan under Title stitution.42 Because Title VII requires more practices which have left uncorrected past
VII. In finding the plan valid under Title than the Constitution, Justice Scalia urged discrimination or which have a present dis-
VII, the Court asserted that Title was not criminatory effect. To avoid the pre-
likely meant to be more restrictive than the dicament Justice O'Connor detailed in
constitution.35 Further, the majority rejected Wygant,46 this evidence should not require a

Justice O'Connor's assertion that a public specific employer admission of discrimi-
employer's obligations are identical under nation. Further, the employer should not be
both Title VII and the Constitution. There- " . . . the Supreme Court has required to identify the specific victims of
fore, it can be fairly concluded that the

not decided on a single
prior discrimination. 47

Johnson majority believed Title VII con- The second prong of the test can be sat-
straints are less restrictive, e.g., than under controlling test for all types of isfied only if the affirmative action scheme
the Constitution. affirmative action schemes." is designed to eliminate the employer's

The Johnson majority's analysis, how- identified discrimination, is temporary and
ever, is inappropriate. 

36 Analysis of a public provides for goals that have "safety valves,"
employer's conduct using only a statute and does not infringe on the employee's

. allegedly less restrictive than the Con- contractual or Title VII rights.48

stitution serves little precedential purpose Both prongs of the suggested test wil
since a public employer must also satisfy now be discussed in greater detail, focusing
constitutional requirements. 37 the Johnson Court to overrle Weber and to on the interplay of the test between equal

Since the Johnson majority believed Title apply more restrictive standards by which protection and Title VII challenges.

VII was less restrictive than the Con- discriminatoty conduct should be scm- 1. First Prong of Proposed Test-The
stitution, the opinion offers no guidance to tinized.43 The majority, however, rejected Showing of Discrimination
public employers as to whether their affir- this suggestion and in fact relied on Weber. a. Equal Protection
mative action plans are valid under the Because the Johnson majority arguably Voluntary affirmative action programs

Equal Protection Clause. Two altemative chose an ineffective approach, the case pro- developed to remedy race discrimination
approaches suggested by Justice O'Connor vides no concrete guidelines by which pub- should not be upheld unless there is a show-
and Justice Scalia would have provided the lic employers may avoid constitutional ing that the racial preferences are justified
guidance lacking in the majority's liability when implementing affirmative ac- by a compelling governmental interest. 49
opinion.38 . tion programs. The Court could have The role model theorio and general societal

Justice O'Connor asserted that Weber adopted Justice O'Connor's view that Title discrimination should not be considered

(Title VII) and Wygant (Equal Protection VII and the Constitution are coterminous "compelling" governmental interests such
Clause) sought to resolve the same con- and thereby determine the Wygant stan- as would justify a racial classification be-
flcting concerns. This assertion implies that dards would apply to future affirmative ac- cause these reasons are unrelated to rem-
the Constitution and Title VII are not only tion programs implemented by public edying prior intentional discrimination. 51

equally restrictive of public employers, but employers. Alternatively, the majority In Wygant, Justice O'Connor argued that
also that a public employer's efforts to rem- could have agreed with Justice Scalia's as- an employer can demonstrate his purpose to
edy discriminatory practices would be sertion that Title VII is more restrictive than remedy prior discriminatory practices by a
analyzed most efficiently using the Wygant the Constitution and therefore create more particularized, contemporaneous finding of
criteria. 

39 Justice O'Connor concluded that a restrictive guidelines by which future discrimination or by "information" which
prima facie case under Title VII would govemment employers could survive Title gives the public employer a "sufficient
satisfy Wygant's "firm basis" requirement VII attack. Instead, the Court set limited basis" for concluding that remedial action is
and thereby justify affirmative action. Con- standards which are arguably useful only to necessary.52 The public employer's "infor-

sequently, Justice O'Connor suggested that public employers whose problems and pro- mati on" can be demonstrated by showing a
there is no reason to apply different stan- grams closely match those in Johnson. 

44 statistical disparity between the percentage
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of minorities in the employer's work force pI oyer must have had a "firm basis" for ployer self-analysis which demonstrates one
and the percentage of qualified minorities in believing that remedial action was re- or more employment practices that may
the relevant pool. quired.57 Such a "firm basis" can be demon- leave uncorrected the effects of prior dis-

Justice O'Connor arguably softened this strated, for both constitutional and Title VII crimination or that may result in disparate
position in City of Richmond. A critical purposes, by a statistical disparity sufficient treatment of members of a protected class.
reading of Part V of the plurality decision to support a prima facie pattem or practice This self-analysis need not reveal a violation
leads one to conclude the Court may no claim of discrimination under Title VII. 58 In of Title VII nor require an admission by the
longer require the employer to show evi- Justice O'Connor's opinion, Wygant(equal employer of such a violation. One commen-
dence of direct discrimination by that em- protection case) and Weber (Title VII case) tator has suggested63 that the self-analysis

ployer: are consistent with each other because affr- should pattern the guide promulgated by the
Nothing we say today precludes a mative action was permitted only as a rem- Equal Employment Opportunity Commis-

state or local entity from taking action edial tool to eliminate actual or apparent sion in its Regulation 1608.4(a)-(c), Guide-
to rectify the effects of identified dis- employer discrimination or the lingering lines on Affrmative Action,64 without proof
crimination within its jurisdiction. If effects of such discrimination. 

59 of discrimination by a demonstration of
the city of Richmond had evidence c. Discussion adverse impact. Following these guidelines
before it that non-minority con- As the composition of the Court changes, would establish a standard for determining
tractors were systematically exclud- there is serious question as to whether dis- whether a factual basis of discrimination
ing minority businesses from subcon- crimination in Title VII actions can be may exist for both Title VII and equal pro-
tracting opportunities, it could take shown by a manifest statistical imbalance tection purposes.
action to end the discriminatory ex- without some showing of the employer's 2) A Showing of Adverse
elusion. . . Under such circum- active or passive discrimination. 60 For equal Impact is Not Suffcient
stances, the city could act to protection purposes, a showing of a manif- to Establish a Factual

dismantle the closed business by Basis of Discrimination

taking appropriate measures against The concept of adverse impact should
those who discriminate on the basis of have no place in demonstrating discrimina-
race or other ilegitimate criteria. In tion for either equal protection or Title VII
the extreme case, some form of nar- purposes when affirmative action is the re-
rowly tailored racial preference might "The fundamental medy. Absent some showing of the em-
be necessary to break down patterns

focus. . . should be whether ployer's intentional discrimination, sta-
of deliberate exclusion. 

53 tistics alone are not a dispositive demonstra-
Thus, a governmental actor, such as the there exists some evidence of tion of intentional discrimination in equal

city of Richmond, arguably could act to actual part or present protection cases. Therefore, since adverse
remedy the effects of discrimination of impact cannot prove intentional employer
someone other than itself (e.g., the con- discrimination. . ." discrimination, and since intentional dis-
struction industry), if it can show that it was crimination must be shown, a remedy based
a "passive participant" in such discrimi- solely on adverse impact statistics should
nation. In other words, though the govem- not be sufficient to justify a remedial affir-
mental actor did not participate in the mative action plan.65

discriminatory practices directly, if it can est statistical imbalance, without a showing This author recognizes that eliminating
show that it acquiesced in the discriminatory of the employer's active or passive discrimi- statistical evidence as proof of the em-
action, then it can validly act to remedy the nation, wil not constitute a sufficient show- ployer's intentional discrimination is a con-
direct actions of those who did discrim- ing of discrimination. 61 The critical troversial suggestion. Justice O'Connor's
inate.54 question, therefore, is what evidence must City of Richmond opinion, however, may

The begging question, then, is whether be shown to provide a reasonable basis for provide the basis for a common ground.
this "passive participant" doctrine should be the employer's conclusion that affirmative Perhaps, the "bridge" which wil bring

available in the Title VII context. If Title action is appropriate in the context of volun- together both those who feel societal dis-
VII obligations are less restrictive than or tary affirmative action. crimination is sufficient and those who feel
coterminous with the Constitution, as this 1) Factual Predicate of actual discrimination is required is Justice
paper concludes, then no reasons exist as to Employer's Intentional O'Connor's "passive participant" doctrine.
why the "passive participant" doctrine Discrimination That is, while pure societal discrimination

could not/should not apply in the Title VII The fundamental focus for both equal would stil not validate an affirmative action
context as well. protection and Title VII affrmative action scheme, neither would a prior factual find-

b. Title VII inquiries should be whether there exists ing of discrimination by the employer be
Voluntary affirmative action programs some evidence of actual past or present required. Rather, if the employer showed

are justified by the existence of a "manifest discrimination by the specific employer. that. it merely acquiesced in the discrimi-
imbalance" that reflect an underrepresenta- This focus serves as the correct backdrop for nation of another, this acquiescence could
tion of blacks or women in traditionally seg- determining whether the employer had a be bootstrapped into some form of "con-
regated job categories. 55 Although the im- reasonable basis for implementing affirma- structive discrimination" by the employer,
balance must be "manifest," it need not be tive action. This focus also serves as the suffcient to satisfy the first prong of this
as gross or direct as is necessary to support a correct framework for determining whether proposed test.
prima facie pattern or practice claim. 

56 an affirmative action remedy is narrowly The employer can show his passive par-
Justice O'Connor argued in Johnson that tailored in light of the circumstances. 

62 ticipation by demonstrating (1) he was
while no contemporaneous findings of actu- The necessary factual basis for a volun- aware of the discrimination; (2) he was in a
al discrimination need be shown, the em- tary plan could include a reasonable em- position, because of control, influence,
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etc., to discourage the discrimination; and the employee's Title VII rights or remedy can delay, but cannot completely

(3) he did nothing to discourage the dis- expectation interests. bar, the promotion of white employees.

crimination. I) Remedy Must Be Designed to Elimi- Also, the equal protection remedy may not
3) Conclusion nate the employer's Discrimination require the layoff or discharge of whites and
To justify affrmative action, the em- The validity of an affirmative action pro- may not require the hiring of unqualified

ployer's self-analysis should reveal at least gram which is designed to eliminate an blacks over qualified whites. For both Title
one employment practice that may leave the employer's discrimination depends on the VII and equal protection purposes, there-
effects of the employer's prior discrimina- severity of the employer's discriminatory fore, if the proposed remedy is tailored so
tion uncorrected or that may result in dispa- conduct. 72 The Court should require, in both that the employee's statutory rights and ex-
rate treatment of unidentified members of Title VII and equal protection cases, that the pectation interests are not infringed, it meets
the preferred class. Neither statistics of a affrmative action scheme be narrowly tai- the third condition of the remedy prong of
manifest imbalance alone nor general soc ie- lored to effectuate the goal of eliminating the suggested test.
tal discrimination can constitute a sufficient the employer's past or present discriminato- d. Conclusion
showing of discrimination for either Title ry conduct. While identified victims should Assuming an appropriate showing of dis-
VII or equal protection purposes in the affir- be made whole, the remedies for unidenti- crimination, the test for a valid equal protec-
mative action context because such evi- fied victims could be weaker. Alternatives tion affirmative action remedy should be
dence does not focus on the employer's such as redesigning job descriptions and identical to the test for a valid Title VII

intentional discriminatory actions.66 How- providing special training may be suffcient affirmative action remedy. The remedy
ever, the employer who shows it "passively when specific victims are not identified. 

73 must be "narrowly tailored" in light of the
participated" in the discrimination of an- 2) Remedy Must Be Temporary and alternatives, which means that it: (1) must
other wil be deemed to have shown inten- Have Flexible Goals be designed to eliminate past or to correct
tional discrimination such as wil satisfy the An affrmative action program is tem- identified present discrimination of the em-
first prong of this test. porary when it is designed to cease once the ployer; (2) must be temporary and provide

2. Second Prong of Proposed Test- goal is reached. In other words, the program for goals that have "safety valves;" and (3)
The Remedy must be designed to "attain" a balanced must not infringe on the employee's Title
a. Equal Protection work force and not to "maintain" it once the VII rights or expectation interests. 80

Under Wygant 67 and CityofRichmond,68 balance has been achieved. 
7" 

a remedy is appropriate when the means The employer, however, must be sure V. CONCLUSION
chosen are narowly tailored to achieve a that his stated "goal" is not in fact a "quota" Presently, for an affirmative action plan
compelling state interest in eradicating pres- because many members of the Court abhor to be valid under the Equal' Protection

ent or correcting past discrimination. quotas. Most Justices, however, permit Clause, an employer must show that he
b. Title VII flexible goals that provide for "safety either presently engages in discriminatory
An affirative action program is appro- valves." That is, a flexible program might conduct or that he engaged in such action in

priate under Weber 69 and Johnson70 if: provide for modification or suspension in the past and that its effects exist today. This
1. The purpose of the plan is di- the event that there are not qualified minori- factual finding is vital to the validity of an

rected toward correcting a manifest ties in the available relevant labor pool. A employer's affirmative action scheme and
imbalance in the work force in tra- goal, therefore, would be considered an must be determined before implementing
ditionally segregated job categories. invalid quota when a fixed percentage of affrmative action.

2. The plan does not unduly in- hirings or promotions is required by a fixed The current status of Title VII affirmative
fringe upon the rights of the previous- end date/5 and no "safety valves" are pro- action challenges is that a showing of gener-
ly-preferred class. vided.76 al societal discrimination or a manifest sta-

3. The plan does not pose an abso- 3) Remedy Must Weigh the Competing tistical imbalance in the work force is
lute bar to the advancement of the Interests of the Non-Minority and sufficient of justify implementing an affir-
previously preferred class. Minority Employees mative action program. Those Justices who

4. The plan is temporar and wil A proposed affirmative action wil not be support this rationale do so because they
be discontinued when a representative deemed "narrowly tailored" if it infringes believe the restraints under Title VII are less
work force is attained. on the Title VII rights of a non-minority than those under the Equal Protection
c. Discussion employee or another interested pary. Also, Clause. Other Justices, however, believe
Assuming an appropriate showing of dis- the proposed remedy wil not be deemed that the restraints under Title VII and the

crimination for affrmative action, the test "narrowly tailored" if it infringes on a valid Equal Protection Clause are the same. Stil

for a valid equal proteçtion affirmative ac- expectation interest (i.e., the expectation other Justices believe that the restraints of
tion remedy should be identical to the test that one wil not be laid off to provide a job Title VII are greater than those under the
for a valid Title VII affrmative action re- for a minority).77 Equal Protection Clause because while the
medy.71 To be valid, the program must be The Title VII test set out in Weber 78 plain language of Title VII prohibits dis-
"narrowly tailored" in light of the available mandates that affirmative action programs crimination of any kind, the Equal Protec-

alternatives. This has come to mean: not unnecessarly burden the interests of tion Clause does allow some discrimination
1. That the remedy must be ne- white employees. For example, a valid af- when such action can pass strict scrutiny

signed to eliminate identified present firmative action plan cannot require the hir- muster. Because this disagreement exists,
or to correct past employer dis- ing of unqualified blacks or create an the Court needs, but does not have, a con-
crimination. absolute bar to the advancement of white trollng test for all types of affrmative ac-

2. The remedy must be temporary employees. The equal protection test of tion challenges.
and provide for goals that have "safe- Paradise79 also reflects this theme by requir- This paper suggests the controllng test
ty valves." ing that the remedy impose no unacceptable for both Title VII and equal protection chal-

3. The remedy must not infringe on burden on white promotion applicants. The lenges should involve an identical two-
.
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pronged inquiry: (1) is there a suffcient
demonstration of intentional discrimination
by the employer; and (2) is the remedy

"narrowly tailored," in light of other alter-
natives, to eliminate that discrimination.

The discrimination prong, for both Title
VII and equal protection purposes, can be
demonstrated by evidence of a firm factual
basis that one or more employment practices
may leave uncorrected the effects of the
employer's prior discrimination or may re-
sult in disparate treatment to members of the
protected class. This factual basis cannot be
demonstrated by statistics which show that a
challenged policy or practice has an adverse
impact. Neither can the necessary factual
basis be demonstrated through evidence of
societal discrimination. On the other hand,
this factual predicate can be shown through
Justice 0 'Connor's City of Richmond "pas-
Sive participant" doctrine. That is, if the

employer can show it acquiesced in the
discrimination of another, such wil be suf-
ficient to satisfy the discrimination prong of
the test.

The remedy prong can be satisfied, for
both Title VII and equal protection pur-

poses, only if the remedy is "narrowly tai-
lored" in light of other reasonable alter-
natives. A "narrowly tailored" remedy is
one which is designed to eliminate the iden-
tified discrimination of the employer, is
temporary, provides for goals (not quotas),
includes "safety valves" and does not un-
reasonably infringe upon the employee's
Title VII rights or expectation interests.

When affirmative action has been de-
signed to meet this two-pronged test, the
employer can truly say he is remedying the
effects of his own discrimination. Thus, the
affirmative action plan which satisfies these
two prongs should be approved by the
Court, regardless as to whether the chal-

lenge is brought under Title VII or the Equal
Protection Clause.
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- STATE BAR NEWS

Bar Commission
Highlights

I

At the regularly scheduled meeting of the
Board of Bar Commissioners held at the
Utah Law and Justice Center on April 28,
the following reports were received and
actions taken:

1. Approved the minutes of the March 31
meeting.

2. Received the monthly report of the
Executive Director, noting the successful

culmination of the i 989 Law Day and Law
Related Education programs, certifying
the re-election of Bar Commissioner Jeff
Thome, reviewing a videotape of the Law
and Justice Center prepared for a presen-

tation at the ABA Annual Meeting and ap-
proving a resolution authorizing President
Kasting to urge Congress to increase fund-
ing for the Legal Services Corporation.

3. Authorized the Executive Committee
to finalize necessary contracts for the de-
velopment of office space in the lower level
of the Law and Justice Center.

4. Received the monthly report of the
Young Lawyers Section, noting participa-
tion by Section representatives at an ABA
meeting in Memphis, approving the publi-
cation of an article in the Bar Journal to

solicit comment on a proposal to grant a vote
to the Young Lawyers Section Representa-
tive on the Bar Commission and otherwise
noting the continued valuable contribution
by the officers and members of the Section
to the Bar.

5. Received the monthly Budget and Fi-
nance Committee Report, with preparations
under way for the 1989-90 budget.

6. Received monthly report of President
Kasting on various official communications
on behalf of the Bar. Ratified the action of
the Executive Committee authorizing the
renewal of the Blue Cross/Blue Shield

Health Insurance Plan for members of the
Bar. Noted progress being made in the ap-
pointment of members to the MCLE Board
and final changes having been made in the
proposed rule for the New Lawyer CLE
Program. Noted that the Supreme Court had
granted the Bar's Petition for Rule Change
regarding the Lawyers Helping Lawyers
Program on the specific question of confi-
dentiality, subject to a possible additional

comment period. Received a proposal from
the Washington State Bar regarding a pro-
posed postage stamp commemorating
"Women in the Law" and approved a mo-
tion to endorse the proposed stamp project.

i

A further motion was approved to authorize
lobbying the Congress on behalf of pro-
posed pay increases for federal judges.

7. Approved final wording in a document
entitled "A Lawyers Pledge to Professional-
ism," with a caveat that by passing the

pledge the Bar Commission does not intend
to vary the Rules of Professional Conduct.

8. Received report of the Judicial Coun-
cil Liaison noting further developments in
the judicial poll project.

9. Received the monthly admissions re-
port, approving candidates to sit for the May
attorney exam, approving a petition for an
MPRE waiver and granting certain petitions
for reinstatement.

10. Received the monthly report of the
Office of Bar Counsel, approving or other-
wise reviewing disciplinary matters as are
otherwise reported in the Bar Journal.

11. Received the report of the Associate
Director on the 1989-90 Mid-Year and An-
nual meetings as well as the Jack Rabbit Bar
Convention.

12. Received a report of the Delivery of
Legal Services Committee proposing a
fund-raiser for the Legal Services for the
Homeless Project.

13. Approved the selection of the Law
and Justice Center for the 1990 Mid-Year
Meeting, with a post-convention CLE sym-
posium to be held in Scottsdale, Arizona.

14. Received a report on pending litiga-
tion and reviewed the status of all active
litigation matters.

15. Nominated Philip FishIer and Brent
Wilcox to the Tort and Insurance Reform
Task Force.

16. Voted to deny the request for finan-
cial support by the Delivery of Legal Ser-
vices Committee on a dinner/dance fund-
raising project, urging that the committee
consider alternative forms of fund-raising

for the project.

17. Appointed Terrie McIntosh to the
Ethics and Discipline Committee Screening
Panel to replace Dale Kimball who has
become Committee chair.

18. Approved awards to be given at the
Annual Meeting for Distinguished Lawyer
for Service to the Bar, Pro Bono Lawyer of
the Year, Pro Bono Law Firm of the Year,
Appellate Court Judge of the Year, District
Court Judge of the Year, Circuit Court
Judge of the Year and Juvenile Court Judge
of the Year as well as the Lawyer of the
Year.

19. Approved a resolution to have a
committee develop proposed rules and/or
policies regarding Bar Commission meeting

procedures in the handling of confidential
information.

At the regularly scheduled meeting of the
Board of Bar Commissioners on May 19,
the following reports were received and
actions taken:

1. Approved the minutes of the April 28
meeting.

2. Received the montly report of Presi-
dent Kasting and the Executive Committee,
noting various matters in progress. Ap-

proved final version of the new Pledge of
Professionalism. Nominated the Honorable
Sherman Christensen to receive the ABA
Medal Award. Appointed Gary McKean
and Craig Madsen to the newly formed

Commission on State Justice Courts.
3. Received the montly report of the Ex-

ecutive Director, noting his presentation

before the National Conference on Profes-
sional Responsibility regarding Utah's Ap-
prenticeship Project; and the status of a

grant to create a model neighborhood dis-
pute resolution center.

4. Received and welcomed George
Buckley, ABA Field Service Representa-
tive, who had participated in the annual Bar
Leader Training Conference earlier in the
day.

5. Received the Admissions Report, ap-
proving routine MPRE timing waiver peti-
tions, noting an interim study report on

admissions rules and procedures, acted on
two petitions, approved two reinstatements
and filled appointments to the Bar Examiner
Review Committee.

6. Received and approved the report of
the Bar-Law School Relations Committee.

7. Received a status report on pending
litigation.

8. Received and deferred action on the
report of the Utah Law and Justice Center
Art Committee.

. 9. Approved proposal for completion of
additional offce space in the lower level of
the Center to house the Law-Related Edu-
cation program and for other uses.

10. Received a report from the Bar liai-
son to the Judicial Council on activities of
the CounciL.

11. Received and acted upon the monthly
report of the Office of Bar Council, the

public matters for which are reported in this
issue. Approved Ethics Opinion 91.

12. Received the report of the Lawyer
Benefits Committee, approving three new
member benefit programs. These include a
group purchase FAX program, a credit card
fee collection system and a fee collection
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service program; all to be kicked off at the published Bar policies. Added several appropriate documents and then permitting
Annual Meeting. modifications and set final review for July the first divorce filing to be dismissed for

13. Received the report of the Young meeting. lack of prosecution.

Lawyers Section, approving a fund-raising Ii. Received report of Young Lawyers 6. An attorney was admonished for vio-
effort for the hosting of an event in con- Section, including review of the achieve- lating Rules 8.4(c) and 1.13(b) forfailing to
junction with the National Child Abuse ments of the Section for the year. adhere to the language of a medical lien
Conference, designating the Section pro- 12. Received the monthly report of the form which required the attorney to disburse
gram on the. Bicentennial of the Bil of Budget and Finance Committee, reviewed monies directly to the doctor and for failing
Rights as the official Bar program and rec- FY88 Audit Report and proposed FY90 to follow through in disbursing those mon-
ognizing the recent appointments of Section Budget. Final action on budget deferred to ies after representing to Bar Counsel that the
members to national committees of the July meeting. attorney would do so.
ABA-YLD. A full copy of the minutes of these and 7. For failing to adequately communicate

14. Received and reviewed the monthly .other meetings of the Board of Bar Com- the nature and scope of the attomey-client

report of the Budget and Finance Committee. missioners is available for inspection by relationship and the attorney's intent not to
Approved a new format for future budgets. members of the Bar and the public. file a civil rights action, an attorney was

admonished for violating Rule 1.3.
At the June 16 meeting, the following 8. For failing to attach witness fees to a
actions were taken:

Discipline Corner
subpoena, and for the attorney's inappro-

1. Approved the minutes of the May 19 priate and unprofessional response to the
meeting. complaint filed with the Offce of Bar Coun-

2. Received the monthly report of Presi- sel, an attorney was admonished for vio-
dent Kasting and the Executive Committee, ADMONITIONS lating Rules 4.4, 8.4(c) and 8.4(d).
with status reports on various pending mat- I. An attorney was admonished for vio-
ters previously highlighted. lating Rule 1.4(a) for failing to timely and PRIVATE REPRIMANDS

3. Received the monthly report of the adequately communicate with his client that I. For violating Rule I. 4( d), an attomey
Executive Director, commending the suc- he did not intend to represent her; the client was privately reprimanded for failing to
cess of the recent Jack Rabbit Bar meetings believed the attorney was proceeding on her return the client's files for approximately
at Snowbird, noting the appointment of the behalf. one month, when the attorney was aware
MCLE Board, approving a decision to re- 2. For failing to adequately communicate that the client had arranged a meeting with
new the Apprenticeship Program in 1990, the status of the client's bankrptcy matter subsequent counsel; the client's matter was
noting the nomination of the Tuesday Night and for failing to communicate the possible ongoing.
Bar Program to receive the ABA's Harrison jurisdictional problems caused by the cli- 2. For completely failing to communi-
Tweed Award for outstanding programs ent's moving out of the state, an attomey cate with his client for a period of approxi-
which extend legal services to the poor, and was admonished for violating Rule 1.4(a). mately four months after being retained in
noting the fiing of a grant application by the The sanction was mitigated by the attor- an estate matter, an attomey was privately
Delivery of Legal Services Committee for a ney's wilingness to refund the retainer at reprimanded for violating Rule l.4(a). The
legal services to the homeless project. the request of the Screening PaneL. sanction was aggravated by the fact that the
4. Received the monthly Admissions 3. For failing to inform the clients that the attorney obtained certain original deeds and

Report, approving certain reinstatements, attorney had received a Notice of Denial of other title documents from the client, which
approving the results of the May attomeys Claim and for failing to adequately super- documents have mysteriously disappeared
bar examination, approving applications to vise the attomey's support staff with the from the attorney's office and which the
set for the July bar examination, granting a result that the Denial was placed in the fie attorney has been unable to locate.
petition for hearing for a readmission appli- without being brought to the attomey's or 3. An attomey was privately reprimanded
cant and approving routine MPRE timing the clients' attention, an attomey was ad- for violating Rule 1.3 for neglect of a legal
waiver petitions. monished for violating Rule 1.4(a). matter by failing to appear at a sentencing

5. Received the monthly report of the 4. For violating Rule 4.2, an attorney hearing that had been reset to accommodate
Office of Bar Counsel, approving seven was admonished for communicating direct- the client and for violating Rule l.4(a) for
private reprimands, acting on public dis- ly with an opposing party who the attomey failing to adequately communicate with the
cipline matters as reported elsewhere in this knew was represented by counsel by send- client by failing to contact the client for
issue. ing a statutory bad check letter pursuant to a approximately one month after the sen-

6. Received the report of the Unauthor- default on a promissory note which was part
tencing hearing to explain the attomey's

ized Practice of Law Committee and author- of divorce negotiations. The sanction was absence and the status of the case.
ized the filing of a declaratory action related mitigated by the fact that the attorney in 4. An attorney was privately repri-
to the scope of authority of independent good faith believed that the promissory note manded for violating Rule 1.3 for neglect of
insurance adjusters. matter was separate from the divorce matter a legal matter by failing to timely set a

7. Received a status report on pending and that the opposing party's divorce coun- hearing to finalize the client's uncontested
,litigation. sel would not necessarily have also been divorce and for violating Rule 8.4(c) for

8. Approved final language of the Bar counsel on the promissory note default. conduct involving dishonesty by promising
policy on pro bono legal services, to be 5. An attorney was admonished for vio- to complete the matter by a date certain or
published in the next issue of the Journal. lating DR 6- 101(A)(3) forneglect forfailing refund a portion of the retainer and sub-

9. Reviewed the status of the Bar's legis- to timely pursue an uncontested divorce sequently failng to perform such work or to
lative information program. matter by failing to serve the divorce com- tender the promised refund.10. Received and reviewed a report of plaint when it became obvious that the op- 5. For violating DR6-101(A)(3) for ne-recommended changes and additions to posing party was unwiling to sign the

1
.

I
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glect of a legal matter, an attorney was

privately reprimanded for failing to respond
to the client's numerous telephone cal1s and
written requests for case status reports, and
for failing to comply with the client's re-
quests that the attomey forward copies of al1
correspondence.

6. For failing to respond to the client's
written and telephonic requests for status
reports and for copies of al1 correspondence
for approximately nine months, for failing
to inform the client of the date of a pre-trial
hearing, and f9r failing to inform the client
that the attorney could not attend the pre-
trial hearing and would be sending an asso-
ciate, an attorney was privately repri-
manded for violating DR 6-101(A)(3).

PUBLIC REPRIMANDS
1. On May 1,1989, RobertJ. DeBrywas

publicly reprimanded by the Utah Supreme
Court, based on Mr. DeBry's consent to
such discipline, for violating DR 5-103(B)
by advancing monies to certain clients for
purposes other than actual litigation costs,
i.e., living expenses. Although Mr. DeBry
defended his conduct by asserting that he
could advance such monies as a humani-

tarian gesture, he ceased to make such ad-
vances when informed by the Ethics and
Discipline Committee of the Utah State Bar
that his interpretation of the rule was incor-
rect.

Ethics Opinion 91

Attorney's
Retaining Liens

The Board of Bar Commissioners at their
meeting on May 19, 1989, adopted the
fol1owing formal ethics opinion respecting
attorney's retaining liens on client files.

ETHICS ADVISORY
OPINION COMMITTEE

Request No. 91

Issue
Is it ethical1y proper for an attorney to

retain a client's file and other papers and
documents belonging to the client, because
the client has refused to pay the attorney's
fees?
Opinion

The Utah Rules of Professional Conduct
permit attomeys to exercise a common law
retaining a lien to papers and documents
belonging to the client, because the client
has not paid the attorney's fees, when either
the attorney has been wrongfully discharged

by the client or has withdrawn from the
representation for good cause. Attorneys are
cautioned, however, that withdrawal must
be accomplished in a manner that is con-
sistent with the other requirements of Rule
1.4.
Analysis

Utah Rule of Professional Conduct

1.14(d) provides that an attorney with-
drawing from representation may retain
papers relating to the client to the extent

permitted by other law. Because several
Utah cases do recognize a common law
attorneys' retaining lien, use of the lien
cannot be regarded as per se improper under
Rule 1.14.

In the specific case for which this opinion
is requested, the firm has a regular practice
of invoking a common law retaining lien to
secure unpaid attorneys' fees and unre-
imbursed expenses, when the attorney
either has been wrongfully discharged by
the client or has withdrawn for good cause.
In April 1986, the attorneys undertook to

represent clients in a real estate matter; suit
was filed in May 1986. In July 1987, the
attomeys withdrew from the representation,
al1egedly because the clients unreasonably
failed to fol1ow their advice, failed to pay
agreed-upon fees, and failed to reimburse
costs and expenses as agreed. Both at the
time of the withdrawal and in November
1987, the clients demanded return of their
file and documents. The attorneys denied
the request until the clients paid their bil.
The lawsuit is pending. The clients com-
plained to the Bar about the attorneys' re-
fusal to release their file and about another
matter. On January 15, 1988, Bar Counsel
instructed the attorneys that they should

release the clients' file immediately because
the lawsuit was pending. The attorneys have
requested this advisory opinion from the Bar
about the propriety of their policy of in-
voking the retaining lien.

Under the Utah Code of Professional Re-
sponsibility, Bar Counsel has taken the po-
sition that even in cases of proper with-
drawal or wrongful discharge, the attorney
is required to return the client's file and
papers within a reasonable time, no matter
what other circumstances exist. DR
2-110(A)(2) provides that in all cases of
withdrawal, the lawyer must take "reason-
able steps to avoid foreseeable prejudice to
the rights of his client, including... de-

livering to the client all papers and property
to which the client is entitled. . ." In ad-
dition, DR 7-10 I(A)(3) prohibits the lawyer
from intentional1y prejudicing or damaging
the client and DR 9-102(B)(4) requires the
lawyer to promptly deliver to the client any
"properties in the possession of the lawyer
which the client is entitled to receive."

Good
Grphics
Spea for

Themselve.

c.ourtrmm
G~ophiCS

Take Us To Court.
531-6018

180 S. 300 W, Suite 200

Salt Lake City, Utah 84101
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Under the Utah Rules of Professional
Conduct, effective January 1, 1988, when
representation is terminated, the lawyer
"shall take steps to the extent reasonably

practicable to protect a client's interests,
such as. . . surrendering papers and property
to which the client is entitled. . . The lawyer
may retain papers relating to the client to the
extent permitted by other law." (Rule

1.14(d)) ABA Informal Opinion 86-1520
likewise concludes that whether attorneys
may assert retaining liens is a matter to be
determined under state law. Informal Opin-
ion 86-1520 also cautions, however, that
while representation continu~s, the lawyer
must act with reasonable diligence (see Utah
Rule of Professional Conduct 1.3); with-
drawal must be otherwise proper; and the
lawyer on withdrawal must take appropriate
steps to protect the client's interests gen-

erally.
Several earlier Utah cases recognize the

attorney's common law retaining lien on
files, records and client's papers, even in the

course of ongoing litigation. Flake v. Frand-
sen, 578 P.2d 516 (Utah 1978); Midvale
Motors v. Saunders, 442 P.2d 938 (Utah

1968). These cases caution, however, that
the retaining lien may be invoked only when
the lawyer is wrongfully discharged or

withdraws for good cause. Midvale Motors
v. Saunders, 442 P.2d at 940. During the

representation, the attomey is at all times
required to act with reasonable diligence in
representing the client. See Utah Rule of
Professional Conduct 1.3.

The attorneys' practice of invoking the
retaining lien, therefore, is ethically proper
only when the attorneys are wrongfully dis-
charged by the client or withdraw for good
cause under Utah Rule of Professional Con-
duct 1.14.

In adopting this opinion, the Board has
also recommended that a Petition for
Amendment of Rule 1.14 be filed with the
Utah Supreme Court to clarify the attorney's
duty to the client in retuming documents and
papers upon termination of representation.

Litigation Section Sponsors
Successful Program at Annual Meeting

During the last few years, the Litigation
Section of the Utah State Bar has been a
sponsor of programs at Mid-Year and An-
nual meetings. This year was no exception.
The section sponsored a two hour program
on the first day of the annual meeting at Sun
Valley featuring Professor James W. McEl-
haney.

Professor McElhaney is the Joseph C.
Hostetler Professor of Trial Practice and

Advocacy at Case Western Reserve Univer-

sity School of Law. He gave more than 300
Bar members pointers on the picture method
of trial advocacy, direct and cross-examina-
tion and opening statements.

Professor McElhaney is one of the most
widely read authors on the ar of effective
tral advocacy in America.

During the Awards Luncheon, the Litiga-
tion Section was recognized for its generous
paricipation in stimulating programs made
available to all members of the Bar.

In the United States

District Court
for the District of Utah
AMENDMENT TO RULES OF CIVIL

PRACTICE
Upon consideration by the undersigned

judges of this Court, Rule 5(g) of the Rules
of Civil Practice of this Court is amended to
read:

(g) Oral arguments on motions. Re-
quests for oral arguments on motions
shall be granted only at the discretion
of the Court. The Court, on its own
initiative may set any motion for oral
argument or hearng. If oral argument
is to be heard, the motion shall be

promptly set for hearng. Otherwise,
motions shall be submitted and de-
termined on the written memoranda
of the paries.
This Rule shall be effective on May 1,

1989, upon approval of all judges of this
Court.

Dated this 26 day of April, 1989.

Bruce S. Jenkins--hief Judge

United States District Court

David K. Winder
United States District Judge

J. Thomas Greene
United States District Judge

David Sam
United States District Judge

Aldon J. Anderson-Senior Judge
United States District Court

1990 Mid-Year Meeting in Salt Lake
Followed by CLE Symposium in Arizona

The Bar's Mid-Year Meeting, held in St.
George during the last three years, has out-
grown the meeting facilities in Utah's Dixie.
Although St. George hotels are rapidly build-
ing additional convention and guest rooms,
they wil not be completed in time for the
'1990 meeting.

In order to provide a combination of cur-
rent continuing legal education and winter
get-away, the Mid-Year Meeting wil be
held in Salt Lake City at the Utah Law and
Justice Center, and wil be followed by a
post-convention symposium at Inn at Mc-
Cormick Ranch in Scottsdale, Arizona.

30

The Mid-Year Meetig wil begin Wednes-
day afternoon, January 17, at the Law and
Justice Center with a half-day of CLE pre-
sentations. In the evening, a reception and
dance wil be held at the center in honor of
Utah's senior attorneys.

The CLE program, business meeting and
awards presentation wil continue at the

Law and Justice Center on Thursday from
8:00 a.m. until 3:00 p.m.

For those wishing to take advantage of the
Arizona sun, the post-meeting CLE sympo-
sium wil begin in Scottsdale on Friday,
January 19, beginning at 8:00 a.m. Ar-

rangements are being confirmed for group
air travel at reduced rates for departure on
Thursday afternoon and return to Salt Lake
City on Sunday afternoon, Januar 21.

The Inn at McCormick Ranch in Scotts-
dale offers a full range of outdoor activities,
including golf, tennis, swimng and horse-
back riding. The meetings are scheduled in
the mornings with free afternoons.

Meeting information wil be covered in

future issues of the Bar Journal, and all Bar
members wil receive registration material
in early fall.
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, CASE SUMMARIES

NOTE: On March 17, 1989, the Utah Supreme
Court issued one of its most important decisions
in the last several years. The decision, Berube v.
Fashion Centre, Ltd_, 771 P.2d 1033 (Utah
1989), held that the employment at will doctrine
was subject to exceptions and that a terminated
employee could sue on the basis of a contract
implied in fact. The Berube decision is discussed
in detail elsewhere in this issue of the Bar Journal
and is therefore not included in these case sum-
mares.

WRONGFUL PREGNANCY
The United States District Court for the

District of Utah certified two questions of
law to the Utah Supreme Court:

1. Does a claim for "wrongful preg-

nancy" resulting in the birth of a normal,
healthy child as a result of an unsuccessful
sterilization procedure performed by a phy-
sician give rise to a tort claim for damages
under the laws of the State of Utah?

2. In the event a tort claim for "wrongful
pregnancy" is recognized by the laws of the
State of Utah, what is the appropriate mea-
sure of damages?

The Court first distinguished a claim for
"wrongful pregnancy" from claims for
"wrongful birth" and "wrongful life." In the
Court's words:

"Wrongful pregnancy". . . refers to
those cases where parents bring a
claim on their own behalf for the
monetary and emotional damages

they suffered as a result of giving birth
to a normal and healthy but unplanned
and unwanted child. Such actions are
usually based upon a negligently per-
formed or counseled sterilization pro-

By Willam D. Holyoak

cedure or abortion, or negligence in

preparing or dispensing a contracep-

tive prescription.

"Wrongful birth," on the other hand,
refers to the cause of action whereby
parents claim they would have
avoided conception or terminated an
existing pregnancy by abortion but for
the negligence of those charged with,
among other things, prenatal testing
or counseling as to the likelihood of
giving birth to a physically or men-
tally impaired child. "Wrongful life"
is the corresponding action by or on
behalf of an impaired child alleging
that but for the medical professional's
negligence, the child would not have
been bom to experience the pain and
suffering associated with his or her

affiction or impairment.

The Court noted that a claim for wrongful
pregnancy is recognized by the vast major-
ity of jurisdictions and that the rationale of
the majority view is in accord with estab-
lished principles of negligence theory and
Utah's general law regarding proof of mal-
practice.

The Court then rejected the defendant's
argument that Utah Code Sect. 78-11-23
through Sect. 25 (Utah's Wrongful Life
Act) preclude a claim for wrongful preg-

nancy. The Court noted that the "plain lan-
guage of the legislation evidences that it
seeks to address so-called wrongful life and
wrongful birth actions and issues." The
Court concluded that "an action based on

wrongful pregnancy is a valid cause of ac-
tion in this state."

The Court then tumed to the issue of
damages. Plaintiff sought recovery for
(a) the medical expenses incurred during
her pregnancy and the birth of the child and
in having a hysterectomy performed after
the birth of the child, (b) emotional pain and
suffering as well as emotional trauma during
and after the pregnancy, and (c) the antici-
pated costs of rearing and educating a

healthy child.
The main opinion, written by Chief Jus-

tice Hall and joined by Justice Stewart,

responded as follows:
Applying (the) general rule and
principles involved in the majority

view to the factual scenario of this
case, we now conclude that the fol-
lowing damages are recoverable, if
proven:

(1) any medical and hospital ex-
penses incurred as a result of the phy-
sician's negligence, including the

costs of the initial unsuccessful ster-
ilization operation, prenatal care,
childbirth, postnatal care and any in-
creased costs for a second sterilization
operation if obtained;

(2) compensation for the physical
and mental pain and damage suffered
by the mother as a result of the preg-
nancy and subsequent childbirth and
as a result of undergoing the steriliza-
tion operation(s) and during a reason-
able recovery period after the above;
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(3) wages necessarily lost by the
mother and/or the father of the child
related to the above; and

(4) punitive damages, if appli-
cable.
Justice Halls opinion then discussed four

theories of recovery concerning the more
diffcult issue of whether damages may also
be recovered for the ordinary costs of raising
a normal and healthy child-the non-recov-

ery theory, the full recovery theory, the

benefits rule and the limited damages view,
which is the majority rule. Justices Hall and
Stewar subscribed to the majority rule.

The other three justices wrote separately.
Justices Durham and Zimmerman each
agreed with the majority that a claim for
wrongful pregnancy exists in Utah. They
differed, however, on the issue of damages.
Justice Zimmerman would adopt the un-
adulterated "benefits rule" which allows
parents to recover "all damages incurred
and expenses resulting from the birth of an
unplanned child, subject to having such
amounts offset by the pecuniar and/or non-
pecuniary benefits which parents wil expe-
rience from their parental relationship with a
normal and healthy child."

Justice Durham would adopt the "bene-
fits rule," but would not permit the jury to
consider counter-balancing benefits that the
parents might derive from bearing or raising
a child.

Justice Howe's separate opinion dis-
sented from the remainder of the Court on
the first question. He indicated from that he
would not recognize a "wrongful preg-
nancy" action in Utah, stating that "the birth
of a normal, healthy child is not a civil
wrong for which the law wil provide a
remedy because there are no damages."
C.S. v. Nielson, 767 P.2d 504 (Utah,

1988).
JUDGE DISQUALIFICATION

Following an unfavorable ruling by a trial
judge, the defendant in a class action suit
fied a motion to disqualify the judge. At

trial, the judge made the following com-
ments just before ruling:

THE COURT: I'll share the benefits
of my decision with you at this point.

I'll expose my biases and my preju-
dices and be very frank with you.

I think there are some substantial
kinds of policy things that have really
caused me great trouble and trauma.
As I've indicated earlier, and no ob-
jection was interposed, I was a cus-
tomer of Prudential Federal Savings
& Loan Association (the defendant)
and paid without default for 25 years
at 4.75 percent... and I computed

that out and I thought, why, those

robbers, they are charging me twice
what I'm borrowing from them, and

that's unfair.

THE COURT: I think I've made
general comments throughout that I
have cussed financial institutions, and
customers do simply because they see
inherent injustice about that. And my
perspective today, after 23 years, has
passed, has become much, much dif-
ferent at the end of the 23 years. Far
before that, I could see the cost of
money was markedly greater, and that
I would be a damn fool to prepay. So I
paid faithfully every month for 25
years, and not a day sooner or a day
later. And I'm just commenting gen-
erally in terms of unjust or whatever.
The tension is between that to be
gained and that to be lost, I suppose,
in my eyes. And I have a feeling that
class actions are a form of champerty
and maintenance and that the one who
substantially gains is the lawyer or the
expert. (The plantiff stands to gain

little, except he has strck a blow for
freedom, I suppose, in the form that
the consumer has achieved balance.
The judge then ruled from the bench in

plantiff's favor and awarded damages of
$134.70.

Thirty-nine days after the decision was
announced, Prudential raised its first formal
objections to the judge's qualifications to
hear the case by filing a motion for dis-
qualification. The motion was assigned to
another judge who ruled that, although the
trial judge had no actual bias, there was an
appearance of bias. He therefore ordered the
trial judge disqualified on the basis of an
appearance of bias.

On appeal, the Supreme Court ruled that
Prudential's motion to disqualify was not
timely. The Court then considered whether
the trial judge, on his own motion, should
have recused himself. The Court concluded
that the trial judge "is, at most, a potential
member of an alleged class. . . If any exist-
ing certified classes are expanded to in-
cluded (the trial judge) or any new class
were certified that included him, (the trial
judge) would have to disqualify himself
from further proceedings." Madsen v. Pru-
dential Federal Savings & Loan Associa-
tion, 767 P.2d 538 (Utah, 1988).

VICARIOUS LIABILITY-
EMPLOYER'S LIABILITY

FOR ACCIDENT ON
EMPLOYEE'S WAY HOME

A district manager for a life insurance
company worked in Salt Lake City and lived
in Provo. His duties included supervising

salesmen and marketing annuities. One

evening on his way home, he was involved
in an automobile accident in which another
person was seriously injured. A jury found
the' employee negligent and liable for 30
percent of the $1.6 millon damage award.
The trial court ruled that the employee as a
matter of law was within the scope of his
employment at the time of the accident and,
therefore, that his employer was vicarously
liable. The Supreme Court reversed, stat-
ing: "As a general rule, an employee is not
acting within the course and scope of his
employment when he is traveling in his own
automobile to and from work."

The Court noted that this rule has been
applied in workers' compensation cases in
Utah and concluded that the so-called
"coming and going rule" should be ex-
tended to third-pary negligence claims. The
Court ruled that the fact that the employee
intended to make sales calls from his home
that evening did not alter the result. In
conclustion, the Court stated:

We hold that the "coming and going
rule" is applicable in cases involving
third-party negligence claims. Where
a third pary is seeking to hold an

employer vicariously liable, the em-
ployee must be in the "course and

scope of his employment," that is, he
must be acting to benefit his employer
and subject to his control.

Whitehead v. Varable Annuity Life Insur-
anceCo., 101 Utah Adv. Rep. 24 (February
2, 1989).

VICARIOUS LIABILITY-
EMPLOYER'S LIABILITY FOR

EMPLOYEE'S SEXUAL
MISCONDUCT

The issue decided by the Utah Supreme
Court in this case was, "Whether improper
sexual contact between a therapist and a
patient falls within the scope of the ther-
apist's employment."

Defendant was employed as a therapist at
Salt Lake County's Intensive Treatment

Unit, a mental health facility. He worked
extensively with plaintiff, a patient who had
gone to the clinic seeking help. During a
six-week period, the therapist met fre-
quently with his patient in therapy and coun-
seling sessions. On two occasions, the
therapist and patient engaged in sexual con-
duct.

At trial, the therapist admitted "that his
conduct fell below the standard of care

exercised by social workers in the commu-.
nity." The jury found that the therapist was
50 percent negligent, and County 40 percent
and the patient 10 percent. The trial court
also found that the County was vicariously
liable under the doctrine of respondeat supe-
rior for the therapist's negligence.
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The County appealed, arguing "that (the
therapist's) sexual misconduct was outside
the scope of his employment and that the
County was therefore not liable under the
doctrine of respondeat superior."

The Court explained that Utah case law
focuses on three criteria for determining
when the conduct of an employee falls
within the scope of employment.

First, an employee's conduct must be
of the general kind the employee is
employed to perform. . .

Second, the employee's conduct must
occur within the hours of the em-

ployee's work and the ordinary spatial
boundaries of the employment. . .

Third, the employee's conduct must
be motivated, at least in par, by the
purpose of serving the employer's

interest.
The Court determined that, although the

therapist's misconduct took place within the
hours and spatial boundaries of his em-
ployment, the conduct was not of the kind
the therapist was employed to perform nor
was it intended to further the County's inter-
est. The conduct served "solely the private
and personal interest of ( the therapist),"
and was not motivated by the purpose of
serving the County.

The Court cited support from other jur-
isdictions that have held that, as a matter of
law, sexual misconduct of an employee is
outside the scope of employment. The Court
concluded, "(W)e hold that reasonable
minds could not disagree with the con-
clusion that the sexual contacts in this case
were not within the scope of (the ther-
apist's) employment," and reversed the
trial court's holding of vicarious liability.
Birkner v. Salt Lake County, 771 P.2d,
1053 (Utah, 1989).

EFFECTIVE DATE OF AMENDMENT
TO ARTICLES OF INCORPORATION

On June 18, 1984, the shareholders of
In-Tec International (U.S.A.), Inc. a Utah
corporation, approved a 20-1 reverse split of
In-Tec's issued and outstanding shares. Ar-
ticles of Amendment reflecting this change
were not filed by In- Tec with the state until
December 21,1984. In the meantime, In-
Tec's board of directors issued 20,000
shares of In- Tec stock to Sharon Owen as
compensation for accounting services.

In-Tec (after changing its name to Seed
Products International, Inc.) later chal-
lenged Owen's ownership of the shares and
argued, alternatively, that if she owned the
shares, they should be converted to 1,000
shares based on the reverse split.

The Utah Business Corporation Act pro-
vides in Section 16-10-59:

Upon the issuance of the certificate of
amendment by the Division of Cor-
porations and Commercial Code, the
amendment shall become effective
and the articles of incorporation shall
be deemed to be amended accord-
ingly.
In- Tec relied on this provision in support

of its argument that the stock amendment
did not become legally valid until it was
filed with the state in December. Thus,
Owen's stock was issued prior to the reverse
stock split.

The Court of Appeals concluded, how-
ever, that "In- Tec' s" failure to timely file an
amendment reflecting the reverse split is not
sufficient to render the split ineffective until
the date of filing." The Court concluded
that, notwithstanding the provision in the
Utah Business Corporation Act, filing is
required to make an amendment effective
only if the amendment fundamentally alters
the character of the corporation or enhances
or diminishes the scope of its powers. Find-
ing that the amendment merely reduced the
total shares of outstanding stock, the Court
ruled that the amendment was effective on
the day the In- Tec shareholders approved
the stock split. The court also added "we do
not believe that the purpose of the filing
statute is to permit a corporation to protect
itself from its own lack of diligence." Seed
Products Intern., Inc. v. Owen, 768 P.2d
973 (Utah Ct. App., 1989).

AGREEMENT TO PROVIDE
INSURANCE

NOT SUBJECT TO STRICT
CONSTRUCTION

On January 5, 1985, John Pickhover was
kiled when a sign at a Smith's Food King in
Sandy, Utah, fell on him. The sign had been
installed by Marveon Inc. in 1978. Young
Electric Sign Company ("YES CO") ac-
quired all of Marveon's assets in 1981. The
Purchase Agreement between the paries
included the following provision:

(YESCO) agrees... to provide, at
its expense, insurance coverage ade-
quate to fully protect (Marveon)

against property damage. . . or per-
sonal injury or death claims arsing
out of the ownership, maintenance,

use, service, transportations (sic) or
installation of (signs) in a minimum
amount of One Million Dollars
($1,000,000.00).
YESCO failed to provide the insurance

coverage.. The trial court ruled that Marveon
was entitled to indemnification from
YESCO for up to $1 milion. YES CO ar-
gued on appeal that under Utah law, an
indemnity contract purportedly requiring
one party to assume responsibility for the

financial consequences of another's neg-
ligence must be strictly construed against
such coverage, absent clear and un-
equivocal language. The Court of Appeals,
after concluding that the Tenth Circuit im-
properly interpreted Utah law in a prior
case, concluded:

We hold that the (strict construction)
rule applies only to indemnity pro-
visions where the indemnitee seeks

indemnification for the consequences
of its own negligence. If a party con-
tractually agrees to purchase insur-
ance for another, the agreement is to
be construed under general contract
principles and, if the insurance is not
obtained, the party is liable for breach
of contract.

Pickhover v. Smith's Management Cor-
poration, 771 P.2d 664 (Utah Ct. App.,
1989).

Utah State Bar

1990
Mid-Year
Meeting

January 17-18,1990
Utah Law and Justice

Center

· CLE
· Awards

· Business Meeting

· Dance

++++++
+ + +

Post Mid-Year
Meeting

CLE
Symposium

McCormick Ranch
Scottsdale, Arizona

January 19-21, 1990
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Lawyer of the Year, Nine Other Awards
Presented by

Utah State Bar at Annual Meeting
The Lawyer of the Year Award was pre-

sented to Salt Lake City attorney Donald B.
Holbrook at the 59th Annual Meeting of the
Utah State Bar. Four other attomeys, four
judges and one law firm were also honored
by the Bar.

The 10 are recipients of awards presented
at the Annual Meeting which featured a
keynote address by The Honorable Harold
G. Christensen, former Deputy Attcìmey

General of the United States and Past Presi-
dent of the Utah State Bar.

LAWYER OF THE YEAR
DONALD B. HOLBROOK

Mr. Holbrook is president of Jones,
Waldo, Holbrook & McDonough, a Utah
law firm with offces in Salt Lake City, St.
George and Washington, D.C. He has ser-
ved as president of the Salt Lake County Bar
Association and of the Alumni Association
of the University of Utah College of Law.
Mr. Holbrook served his first term on the
Board of Bar Commissioners of the Utah
'State Bar in 1954 as a Young Lawyers'
Representative. He has been a Bar Com-
missioner since 1982. Mr. Holbrook has
been a member of the Utah State Board of
Regents since 1965, and has served as
chairman. He has also been chairman of the
board of Ballet West and a board member of
the Utah Opera.

34

DISTINGUISHED LAWYER
FOR SERVICE TO THE BAR

RANDON W. WILSON
Mr. Wilson is a member ofthe law firm of

Jones, Waldo, Holbrook & McDonough,
where he practices corporate and cooper-
ative law in their Salt Lake City office. He is
a member of the firm's executive com-
mittee. During the last year, he was chair-
man of the Utah State Bar's Lawyer
Benefits Committee which administers the
Bar's professional liability insurance,
health and accident insurance, disability
insurance and various member benefit pro-
grams. Mr. Wilson is a director of the Sun-
nyside East Neighborhood Association and
a member of the University of Utah Re-
search Park Advisory Committee.

I'
i

i

Ii i

APPELLATE COURT
JUDGE OF THE YEAR

HON. REGNAL W. GARFF JR.
Judge Garff was the first presiding judge

of the Utah Court of Appeals when it was
created in 1987, serving a two-year term.

Prior to this appointment, he was a member
of the Utah Juvenile Court and served three
terms as presiding judge. He also served

three terms as president of the Utah Council
of Juvenile Court Judges. In addition to
teaching and writing, Judge Garff has been
active in community affairs, particularly as
it relates to family law, child custody, juve-.
nile delinquency and crime. He chaired a
State of Utah committee which established a
residential treatment center for emotionally
disturbed adolescents.
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DISTRICT COURT
JUDGE OF THE YEAR
HON. SCOTT DANIELS

Judge Daniels was appointed to the bench
in 1982. He is serving his second term as
presiding judge of the Third Judicial Dis-
trict, comprising Salt Lake, Summit and
Tooele Counties. He is president of the
American Inns of Court I, co-chairman of
the Govemor's Commission on Victims and
a member of the Commission on Criminal
and Juvenile Justice. Prior to becoming a
judge, he was a trial lawyer with the Salt
Lake City law firm of Snow, Christensen &
Marineau. Judge Daniels teaches constitu-
tional law in the M.P.A. program at the
University of Utah. Since 1975, Judge Dan-
iels has been a member of the Fee Arbitra-
tion Committee of the Utah State Bar.

CIRCUIT COURT
JUDGE OF THE YEAR

HON. W. BRENT WEST
Judge West is presiding judge for the

Second Circuit Court in Ogden. He was an
assistant Odgen City Prosecutor for three
years and Chief Prosecutor for Ogden for
three years before being appointed to the
Circuit Court Bench in April 1984 by Gov-
emor Scott Matheson. He has served on the

Common Court Boundaries Committee and
the Warant's Task Force. Judge West is
presently a member of the Utah Task Force
on Gender and Justice, chairman of the
Uniform Bail Schedule Committee and a
member of the Circuit Court Board of
Judges.

JUVENILE COURT
JUDGE OF THE YEAR

HON. L. KENT BACHMAN
Judge Bachman was appointed to the

Second District Juvenile Court in August
1977 by Governor Scott Matheson. He is
currently the presiding judge in the Second
District serving Weber, Davis and Morgan
Counties. Prior to his appointment to the

bench, he was a deputy Weber County At-
torney and chief deputy city attorney for
Ogden City. He was also a commissioner
for the First District Juvenile Court from
1969 to 1971. Judge Bachman is currently a
member of the Utah Judicial Council and the
Board of Juvenile Court Judges, which he
chaired in 1986.

PRO BONO
LAW FIRM OF THE YEAR

FABIAN & CLENDENIN
The Salt Lake City law firm of Fabian &

Clendenin receives the award of Pro Bono
Law Firm of the Year for the high percen-
tage of firm members who participated in
the pro bono law program throughout the
year. Firm members are currently serving in
a wide variety of pro bono legal capacities,
including service to Utah Legal Services.

Civic and non-profit organizations have and
continue to benefit from the firm's pro bono
counsel, including the Utah Endowment for
the Humanities, the Utah Heritage Founda-
tion, the Nature Conservancy, Salt Lake
Acting Company and Tracy Aviary. The
firm also provides pro bono representation
in the area of immigration and naturaliza-
tion, employment discrimination and civil
rights.

DISTINGUISHED PRO BONO
SERVICE AWARD

WALKER KENNEDY III
. The award for providing an exceptionally

high level of pro bono service was presented
~o Salt Lake attorney Walker Kennedy, who
is a member of the law firm of Woodbury,
Jensen, Kesler & Swinton. His practice
concentrates on creditors' rights bankrptcy
litigation. He volunteers his time and legal
expertise as a judge pro tem in the Small
Claims Court in the Fifth Circuit Court, and
is pro bono legal counsel for the Salt Lake
Association of Community Councils. Mr.
Kennedy is also an active participant in the
Utah Legal Services Volunteer Lawyer Pro
Bono Practice Program.

OUTSTANDING YOUNG
LAWYER OF THE YEAR

J. STEPHEN MIKITA
The Young Lawyers Section of the Utah

State Bar annually presents an award to the
Outstanding Young Lawyer of the Yeat.
This year, the award is presented to Stephen
Mikita, assistant attorney general in the
Utah Attorney General's Office, where he is
counsel for the Utah Department of Health.
He is past editor of the Barster and is
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chairman of the Utah State Bar's Committee
on Lawyers Helping Lawyers, a program

which assists lawyers and judges experienc-.
ing substance abuse or psychological or

emotional problems. He is also chairman of
the Ad Hoc Committee on Lawyer Trust
Accounts for the Bar. Mr. Mikita was re-
cently appointed by the Mayor to serve on
the Salt Lake Winter Games Organizing
Committee.

TRIAL LAWYER OF THE YEAR
WAYNE L. BLACK

The American Board of Trial Advocates
annually presents an award to a trial lawyer,
this year honoring Wayne L. Black as Trial
Attorney of the Year for the State of Utah.
Mr. Black is of counsel to the Salt Lake City
firm of Callister, Duncan & Nebeker. He
has tried approximately 2,500 jury trials and
has argued or presented over 300 cases to
the Utah Supreme Court, the United Stated
Tenth Circuit Court of Appeals and the
United States Supreme Court. In 1987, he
was named in the book The Best Lawyers in
America in the field of personal injury liti-
gation.

MCLE Board
Appointments

The Utah Supreme Court has announced
its appointments to the new Utah State
Board of Continuing Legal Education

(MCLE Board). The Board appointees are
as follows:

Jon J. Bunderson, Brigham City
Brian R. Florence, Ogden
Daniel M. Allred, Salt Lake City
Paul N. Cotro-Manes, Salt Lake City
Tim Dalton Dunn, Salt Lake City
Cecelia M. Espenoza, Salt Lake City
Elizabeth M. Haslam, Salt Lake City
Kevin A. Howard, Salt Lake City
Robert D. Merrll, Salt Lake City

Anne Milne, Salt Lake City
Arthur H. Nielsen, Salt Lake City

Douglas J. Parr, Salt Lake City

Richard A. Rappaport, Salt Lake City
R. Phil Ivie, Provo
Floyd W. Holm, Cedar City

Construction Law
Section to Reorganize
A meeting of section members and others

interested in joining the Construction Law
Section wil be held at 5:00 p.m. on Sep-

tember at the Utah Law and Justice
Center, 645 S. 200 E. , Salt Lake City, Utah.
The agenda wil include an election of offi-
cers for 1989-90 and discussion of various
activities, projects and educational pro-
grams. Please RSVP to Paige Holtry by
September if you plan to attend.

Salt Lake Attorney Suffers
Losses in House Fire

Salt Lake City attorney John F. Clark and
his family suffered enormous losses in a
tragic house fire in ApriL. Members of the
Bar who wish to provide their assistance to
the Clark family may contact Ms. Bobbie
Dunn, receptionist at the Salt Lake City law
fir of Sessions & Moore, 359-4100.

Claim of the Month
ALLEGED ERROR AND OMISSION

Attorney failed to have defendant served
within two years, resulting in dismissal of
his client's lawsuit.

RESUME OF CLAIM
Client, a contractor, had received a

$25,000 loan from a bank. When his sub-
contractor failed to perform, the project

collapsed and client defaulted on the loan.
The Insured attorney defended client in a
suit brought by the bank. Further the Insured
was named as co-counsel in a suit by the
client against the subcontractor. Three years
later, when a settlement of the case against
the client was negotiated, Insured attorney
leared the client's case against the sub-

contractor had been dismissed for failure to
serve defendant subcontractor. Client now
sues Insured attorney for malpractice.

HOW CLAIM MIGHT
HAVE BEEN AVOIDED

Insured, instead of assuming that co-

counsel was actively pursuing the case

against the subcontractor, should have more
actively followed the case and made certain
service had been properly made upon the
defendant.

Claim of the Month furnished by Bayly,
Martin & Fay-Continental, Inc.
administrator-,Utah State Bar Professional
Liability Program.
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MEMBERS OF
THE UTAH BAR

YOU SHOULD MAKE YOUR
RESERVATIONS PROMPTLY TO ATIEND THE

10TH CIRCUIT JUDICIAL
CONFERENCE OF THE

UNITED STATES
(60th Anniversar)

Santa Fe, New Mexico
September 6, 7 and 8, 1989

Conference Desk-Hilton of Santa Fe

Speakers
Justice Byron R. White

Supreme Cour of the United States

Honorable Kenneth W. Star

Solicitor General of the United States

Panel Discussions

Sanctions in Federal Practice
Recent Decisions of the 10th Circuit

Utah Panelists Include
Honorable Monroe G_ McKay
U.S. Cour of Appeals Judge

Honorable Stephen H. Anderson
U.S. Cour of Appeals Judge

Honorable David K. Winder
U.S. Distrct Judge

Robert S. Campbell Jr., Esq.
l
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Write to or call NOW: Offce of Circuit Executive
10th Circuit Court of Appeals

U. S. Courthouse
Denver, CO 80294

(303) 844-4118
(Accommodations Limited)
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Recent Changes

in the Appellate System

The 1980s have brought many signifi-cant changes to Utah's judiciary. Full
state funding of circuit and district courts, a
more active Judicial Council and Court
Administrator's office, and significant in-
creases in salaries and retirement benefits

are just a few. Since this writer serves in the
appellate end of the judiciary and since

space wil not permit discussion of all ad-
vancements made in recent years, this arti-
cle wil point out the dramatic changes

which have occurred at the appellate leveL.
In 1972, a study by the Legislature which

I was honored to chair as speaker of the
house reflected that while District Judges
had been gradually added through the years
as Utah's population grew, nothing had

been done to increase appellate capacity.
The Utah Supreme Court was expanded
from three to five justices in 1917 and had
. continued to operate much the same in suc-
ceeding years. The legislative study con-
cluded that something soon would have to
be done to handle the ever-increasing num-
ber of appeals.

In about 1978, Justice Richard Maughan
approached the Constitutional Revision
Commission of which I was then a member

By Associate Chief Justice Richard C. Howe

and requested a constitutional amendment
to allow the creation of an intermediate

court of appeals. He reported that while the
Supreme Court had increased its number of
law clerks and had added a central staff to
assist the Court, it was continually fallng
behind in scheduling cases for argument.

The situation was not unlike that which
confronted Moses when he sat "from morn-
ing unto evening" to judge disputes between
the Israelites which he led. Exodus 18: 13.
His father-in-law, Jethro, advised him:

The thing that thou doest is not good.
Thou wilt surely wear away, both
thou, and this people that is with thee;

RICHARD C. HOWE graduated from the University
of Utah Law School. He served as law clerk for Chief
Justice James H. Wolfe of the Utah Supreme Court. He
had his own practice for 26 years, was a member of the
Utah House of Representatives for i 2 years and Speak-
er of the House for two of those years. He was also a
member of the Utah Senate for six years and past
chainnan of the Salt Lake County Merit Commission
and Utah Bar's Board of Bar Examiners. For 10 years,
he was a member of the Utah Constitutional Revision
Commission. As a fonnercity judge, he was appointed
to the Supreme Court in i 980 and appointed Associate
Chief Justice in i 988.

for this thing is too heavy for thee;
thou art not able to perform it thyself
alone.

Moses took his advice and appointed

judges under him to judge minor matters,
and reserved for himself only "every great
matter."

The Constitutional Revision Commission
took this request as an opportunity to study
and propose revisions to the entire Judicial
Article of the Utah Constitution (Article

VII) which had remained virtually un-
changed from its 1985 adoption. Ths proved
to be an exciting experience because of the
great steps forward which were made. Some
of the most notable were:

1. While Utah judges had been selected
on a non-partisan basis since 1951, nomi-
nating commissions were mandated and the
Governor's appointments were subjected to
Senate approval.

2. Judicial retention elections were pro-
vided for where each new appointee, and
sitting judges at the end of their terms, were
required to face the electorate for approval
and retention in office, but without running
against an opponent.
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3. The Supreme Court and the District given the right in the amendment to sit in appellate system can best be demonstrated
Court retained their constitutional status, divisions. by the following statistics: In 1988, the
and the Legislature was given the authority 5. The Supreme Court was given the au- average length of time between the filing of
to creat other courts, both of record and not thority to answer questions of state law the last brief in that Court and the date of
of record. Appeals from the Distrct Court certified to it by a federal court. oral argument was three and a half months,
were no longer required to be heard by the 6. The Supreme Court was given author- and the average time thereafter for a de-
Supreme Court, but an appeal from a trial ity to govern the practice of law, including cis ion was 92 days. In January 1987, the

court was guaranteed. Justice of the Peace admissions and discipline. Also, to adopt Supreme Court had 477 cases awaiting oral
Courts lost their constitutional status, but rules of procedure and evidence which may argument. Today, it has 55 and the Court of
courts not of record were required to be be amended by a two-thirds vote of the Appeals has 137. The Supreme Court has
established by the Legislature. members of each house of the Legislature. adopted the goal that by January 1990, it

4. The method of selection of the Chief 7. A Judicial Conduct Commission was wil have disposed of its backlog of cases
Justice of the Supreme Court was changed. created, with power to recommend to the under advisement which were built up prior
No longer was it the justice who had but two Supreme Court the censuring, suspension or to the creation ofthe Court of Appeals. This
years remaining on his term. Instead, the removal of any judge. wil place the Supreme Court on a more
Legislature was given the right to provide by The amendment to Article VIII was current basis.
statute for the selection of the Chief Justice, adopted by the electorate in November In conclusion, changes in the appellate
which it did by giving the Court the right to 1984. Subsequent enabling legislation es- system in the early 1980s wil for years to
elects its Chief for a four-year term. Pro- tablished the Court of Appeals, comprised come ensure that justice is not denied be-
vision was also made in that statute for the of seven judges to sit in panels of three. That cause it has been delayed.
election of an Associate Chief Justice to Court began hearing cases in March 1987.
serve a two-year term. The Court was also The effect of the Court of Appeals on the
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CALLISTER, DUNCAN & NEBEKER
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW
SUITE BOO KENNECOTT BUILDING

SALT LAKE CITY. UTAH B4133
TELEPHONE lBOI) 530-7300

FAX IBOI) 364-9127

LOUIS H. CALLISTER
ADAM M. DUNCAN
GARY R. HOWE
W. CLARK BURT
L. S. McCULLOUGH. JR.
FRED W. FINLINSON
DOROTHY C. PLESHE
JOHN A. BECKSTEAD'
JEFFREY N. CLAYTON
JAMES R. HOLBROOK
STEVEN L. INGLEBY
CHARLES M. BENNETT'
W. WALDAN LLOYD
H. RUSSELL HETTINGER
ROBERT S. PRINCE
JEFFREY L. SHIELDS
STEVEN E. TYLER
RANDALL D BENSON
RICHARD K. NEBEKER
R. WILLIS ORTON
RUSSELL C. KEARL
GEORGE E. HARRIS, ..R.4

OF COUNSEL

WAYNE L. BLACK & ASSOCIATES

WAYNE L. BL.ACK, P.C.
JAMES R. BLACK
SUSAN BLACK DIANA

THE LAW FIR M 0 F

CALLISTER, DUNCAN & NEBEKER
A PROFESSIONAL CORPORATION

ANNOUNCES THE RETIREMENT OF
RICHARD H. NEBEKER
FROM -PRACTICE WITH THE FIRM

AND
ANDREW c. HESS'
ROBERT N. WILKINSON
R. KiRK HEATON""
T. RICHARD DAVIS
SCOTT A. CALL
DAMON E. COOMBS
JOHN P. MULLEN
PAUL R. INCE2
DAVI D W. SCOFI ELD
BRIAN W. BURNETT
ANDRÉS DIAZ
LYNDA COOK
JOHN H. REES
MARK H. EGAN
P. BRYAN FISHBURN
RICHARD L. KING
JAN M. BERGESON
MARK D. PALMER
DAVID R. WRIGHT
CAROLINE L. SKUZESKI
MATTHEW G. COOPER

IS PLEASED TO AN NOU NCE THAT

WAYNE L. BLACK Be ASSOCIATES
WAYNE L. BLACK, P.C.

JAMES R. BLACK
SUSAN BLACK DIANA

HAVE AFFILIATED WITH THE FIRM AS OF COUNSEL

ANDREW C. HESS
ROBERT N. WILKINSON

R. KIRK HEATON
SCOTT A. CALL

DAMON E. COOMBS
JOHN P. MULLEN

DAVID W. SCOFIELD
BRIAN W. BURNETT

r
f

HAVE BECOME SHAREHOLDERS OF THE FIRM

RICHARD H. NEBEKER
FRED L. FIN LINSON
CRAIG F. McCULLOUGH
EARL p. STATEN
R. DUFF THOMPSON

RICHARD L. KING
MARK D. PALMER
DAVID R. WRIGHT

CAROLINE L. SKUZESKI
MATTHEW G. COOPER

HAVE BECOME ASSOCIATED WITH THE FIRM
LOUIS H. CALLISTER, SR.

(1904-1983) AND
PARNELL BLACK

(1897-1951) CRAIG F. McCULLOUGH
ALSO HAS AFFILIATED WITH THE FIRM AS OF COUNSEL
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':: THE BARRISTER

New Officers Elected
for

Young Lawyers Section
The Young Lawyers Section of the Utah

State Bar announces the election of new
officers for 1989-90. By majority vote of the
Section members, consisting of all licensed
Utah attorneys under 36 years of age or, if
over 36, practicing law six years or less,
Richard A. Van Wagoner of Snow, Chris-
tensen & Martineau was elected President-
elect Larry R. Laycock of Snow, Chris-

tensen & Martineau, was elected Secretary
of the Section; and Keith A. Kelly of Ray,
Quinney & Nebeker was elected Treasurer.

At the State Bar annual meeting in Sun
Valley, Idaho, these offcers will begin their
one-year term of office, and Jonathan K,
Butler of Parsons, Behle and Latimer wil
advance from President-elect of the Section
to President

The new officers will soon announce ap-
pointments to the Section's Executive

Council for i 989-90, including committee
chair assignments for the following standing
committees: Needs of the Elderly; Needs of
Children; Community Services; Awards;
Bridge the Gap; Publications; Lawyer's
Compensation; Law-related Education;
Law Day; Public Relations; Membership
Support; Bicentennial of the Bil of Rights;

Tuesday Night Bar; and Long-Range Plan-
ning,

Completing their terms as Section offi-
cers are Jerry D. Fenn of Snow, Christensen
& Martineau as President; Jonathan K, But-
ler as President-elect; David J, Smith, Sec-
retary; and Ryan E. Tibbitts of Snow,
Christensen & Martineau, Treasurer. Mr.
Fenn wil continue on the Executive Council
for another year as Immediate Past-Presi-
dent, replacing Stuart W, Hinckley ofWat-
kiss & Campbell.

Liberty Bell Award
Presented to

Lawrence L. Burton
Lawrence L. Burton was presented the

Liberty Bell Award at the Law Day lun-
cheon held May I, 1989. The Liberty Bell
Award is presented annually by the Young
Lawyers Section to a non-lawyer who has

fostered a greater appreciation and under-
standing of our laws and contributed to the
effective functioning of our institutions of
government Mr. Burton was selected to
receive this award because of his substantial
influence in our community through a va-
riety of educational activities related to law
and government

Mr. Burton is an American history in-
structor at Thomas Jefferson Junior High
School in the Granite School District.
Throughout his professional life, Mr. Bur-
ton has greatly contributed to the edu-

cational and political systems of this state.
For over 20 years, he has developed and

carried out "You Were There" programs to
educate his students about the U.S. Con-
stitution. Mr. Burton also organized a con-
stitutional convention for educational
purposes which divided his students into 16
delegations, each having its unique eco-

nomic, geographic and political interests.
The student delegates are required to re-
search and debate constitutional issues, vote
on common laws and, eventually, compose
a constitution that is comparable to the U.S,
Constitution.

Mr. Burton has also created a "Con-
stitutional Bowl" for his students which has
become a districtwide competition, Bowl
team members must be prepared to answer
over i ,000 constitutional questions sub-

mitted by participating schools, In his edu-
cational pursuits, Mr. Burton has been
directly instrumental in educating approxi-
mately 4,000 students about state and fed-
eral government and constitutional law.

In addition to his educational duties with
the Granite School District, Mr. Burton has
contributed incalcuable hours of service to
various organizations in our community,
including the presentation of lectures on the
subject of constitutional law, assistance

with the Boy Scouts of America program as
it relates to citizenship in the nation and
other education-related lectures on the his-
tory of the Constitution.

The Young Lawyers Section congrat-
ulates Lawrence L. Burton for being se-
lected to receive the Liberty Bell Award,
and thanks him for his dedicated service to
our community and our system of govern-
ment

Young Lawyers Section
Receives the

Freedom Shrine A ward
Richard Hamp, chairperson of the Law

Day Fairs, received the Freedom Shrine

Award at the Law Day luncheon held on
May I, 1989, at the Law and Justice Center.
Hamp organized the statewide program in
which laypersons met attorneys in their
local malls for educational and generalized
information. This year was the first for such
a widespread effort to acquaint the general
public with young lawyers in their com-
munities and to provide a forum for ques-
tions. The shrine, which was presented by
The Exchange Club of Salt Lake, now be-
longs to the Young Lawyers Section of the
Bar and consists of traveling exhibits about
the Declaration of Independence, the U. S,
Constitution and other significant historical
documents about freedom. Hamp is a 1983
graduate of the University of Utah Law
School and a Salt Lake City prosecutor.

Local Lawyers Involved
in Big Brothers/

Big Sisters Program

There are many volunteers among the
ranks of local lawyers who serve the com-
munity through the Big Brothers/Big Sisters
program of Greater Salt Lake. The program
is designed for a one-on-one friendship be-
tween an adult mentor and a child who needs
help through the challenges of growing up,
These children, however, face challenges of
extraordinary proportions. Current statistics
compiled by the local agency are ilustra-
tive, According to Executive Director L.
Scotti Davis, "70 percent of the children we
serve come from families with alcohol or
drug abuse problems, 30 percent have been
sexually abused, 32 percent have experi-
enced physical abuse and 76 percent live in
families whose income is below poverty
leveL."

The i 980 census indicates that in the Salt
Lake area alone, over 25,000 children live
with a single parent. Big Brothers/Big Sis-
ters of America has done studies in cities
across the United States and Canada that

AugusVSepiember i 989 39



estimate one-quarter of these youth are in
need of their services-which equates to

approximately 700 children in this com-
munity alone. The organization is presently
serving over 400 children.

Many citizens in the legal realm are con-
viced that juvenile problems are better cur-
tailed at the pre-delinquent stage. Big

Brothers/Big Sisters is attempting to start
early by providing a child from a single-
parent home with a volunteer whose role as
friend guides and directs the child. Each
match is carefully screened by trained pro-
fessionals such as social workers and case
workers, and is monitored as the friendship
develops. Each volunteer must commit to
the relationship for a minimum of one year
and devote four to five hours per week to the
match.

Jeffrey Eisenberg of Ray, Quinney &
Nebeker has been a big brother for two years
until recently when his little brother grew up
and the mother remarried. "My dad had
been a big brother when I was 6 or 7 years
old, and I recall positive memories of doing
things with him and his 'little.' " Charlotte
Miler of Watkiss & Campbell encouraged

Eisenberg to become involved in the pro-
gram. She has had a "little" for three
years-the girl is almost a par of the family.
Her little sister was in a non"typical living
environment and the relationship with Char-
lotte has had a huge impact on her.

Many attorneys in the Salt Lake area
believe they can make a difference such as
Jan Henrie of Kimball, Parr, Crockett &
Waddoups; Pat Casey of Parsons, Behle &
Latimer; and Gary Doctorman of Parsons,
Behle & Latimer. Doctorman sums it up
well, "The reward is not a line on your
resumé. It's knowing you're helping facili-
tate the continuation of an agency that does
so much good for children, volunteers and
their families. Look and find out if you're
affecting one person's life and making it
better. That's all the reward you need."

Andrew Morse of Snow, Christensen &
Martineau is board president of the program
in the Greater Salt Lake area. "There are
many ways to serve without being a 'big.'.
Some firms have given substantial dona-
tions-Ray, Quinney; Snow; Jones, Waldo;

and the former Biele, Haslam & Hatch," he
said. Other people participate in Bowl for
Kids' Sake (an annual bowl-a-thon whose
contrbutions support 50 percent of the non-
profit agency's budget).
. To get involved, please contact Big

Brothers/Big Sisters of Greater Salt Lake,
1415 S. Main Street, Suite 105, Salt Lake
City, UT 84115, (801) 487-8101.
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RICHARDS

BRANDT
MILLER
NELSON
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A PROFESSIONAL LAW CORPORATION
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RICHARDS, BRANDT, MILLER AND NELSON

is PLEASED TO ANNOUNCE THAT

WALLACE R. LAUCHNOR

HAS BECOME OF COUNSEL TO THE FIRM

AND WILL CONTINUE

HIS LEGAL PRACTICE IN

PRODUCTS LIABILITY, PROPERTY DAMAGE,

AND PERSONAL INJURY DEFENSE.

Winder & Haslam
a Profeional Corpration

is pleased to announce

PETER C. COLLINS

ROBERT D. TINGEY

and

WILLIAM W. DOWNES, JR.

Have become shareholders

and

TAMARA K. PRINCE

Has become associated with the firm

Peter C. Collins
Kathy A. E Davis

Wiliam W. Downes, Jr.
Dennis V. Haslam
Lincoln W. Hobbs
Tamara K. Prince

Robert D. Tingey
Donald J. Winder

Of Cousel:

Penny S. Brooke
Robert K. Rothfeder

175 West 200 Soth, Suite 40
P. O. Box 2668

Salt Lake City, Utah 84110.2668
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. CLE CALENDAR
BETTER, EARLIER SETTLEMENTS
THROUGH ECONOMIC LEVERAGE

A live via satellte seminar. The knowledge and
application of economics to personal injury claim and
lawsuit handling is the key to achieving better, earlier
settlements. Economics drives personal injury: The
injured, the attorneys, the carers and the insurance-
paying public are all motivated by the question,

"What's in it for me?" This program is designed to give
the players the answers to that question by exploring
the economics of personal injury claim and lawsuit
handling. You'll discover the effect of time and costs
on individual claims and hear from industry leaders
how economics affects the different parties to a claim.
The results are practical settlement strategies using
economic information. This includes a simple formula
for determining the basic settlement value of any per-
sonal injury claim. Using economic leverage to control
the direction of negotiations, you can clearly improve
your settlement position and the outcome of each and
every case you handle.

Date: August 22, 1989
Place: Utah Law and Justice Center

Fee: $160
Time: 8:00 a.m. to 3:00 p.m.

COPING WITH ENVIRONMENTAL
ENFORCEMENT AND COMPLIANCE UNDER

THE NEW ADMINISTRATION
A live via satellite seminar. Environmental en-

forcement and compliance have become a major issue
for American business in terms of dollars as well as
image. Issues such as acid rain, hazardous waste

cleanup and radioactive waste sites have never been
more cruciaL. This seminar wil focus on the areas of

air, water and waste management. For each area, two
or more faculty members wil develop in substantial
detail the major topics of interest, thereby providing
in-depth coverage of the most significant issues facing
industry and the private practitioner. This program is
aimd at house counsel, private practitioners, govern-
ment attorneys and allied professionals.
Date: September 12, 1989
Place: Utah Law and Justice Center

Fee: $160
Time: 8:00 a.m. to 3:00 p.m.

LENDER LIABILITY:
OFFENSIVE AND DEFENSIVE STRATEGIES

A live via satellite seminar. This full-day course will
survey lender liability problems from the perspective of
the plaintiff, defendant and potential paries of interest.
Discussion wil cover current developments, practice
and case law. Specific topics wil include, among
others:
. Fraudulent transfer claims

. Misleading fairness opinions

. Good faith issues in and out of bankruptcy

. Enforcement of guarantees

. RICO

. Unconscionable provisions in loan documents
This intermediate level program wil be helpful for

attorneys practicing in the corporate, banking, bank-
ruptcy, commercial and litigation areas.
Date: September 26, 1989
Place: Utah Law and Justic Center

Fee: $160
Time: 8:00 a.m. to 3:00 p.m.

DEVELOPMENTS IN THE MECHANICS
LIEN AND NOTARY LAWS

The Real Property Section of the Utah State Bar
presents a half-day seminar on developments in Utah
mechanics lien and notary laws. The seminar wil
discuss recent statutory changes as well as develop-
ments in case law.
Date: October ro, 1989
Place: Utah Law and Justice Center

Fee: To be announced
Time: 8:45 a.m. to 12:15 p.m.

TRIAL OF A COMMERCIAL CASE:
LITIGATING AND DEFENDING UNDER

ARTICLES 2 AND 9 OF THE UCC
A live via satellite seminar. How secure you are-in

litigating under Articles 2 and 9--fyour knowledge of
the rights of the various parties, what's different and
unusual about litigating under Article 9, and what is the
full scope of Article 2? How about remedies and presuit
considerations? Are you totally confident that you are
doing all you can do to prepare the case for presen-
tation, to present a prima facie case, to give effective
cross-examinations and closing arguments. This pro-
gram wil be especially beneficial to commercial law-
yers, but anyone who handles any aspect of litigating
any case involving secured creditors or sales and de-
sires to step years ahead in experience should consider
attending this program.
Date: October 24, 1989
Place: Utah Law and Justice Center

Fee: $160
Time: 8:00 a.m. to 3:00 p.m.

TAXATION OF S CORPORATIONS
AND PARTNERSHIPS-A PRACTICAL

COMPARATIVE ANALYSIS
A live via satellite seminar. This program will pro-

vide a thorough discussion of the factors that should be
considered in choosing whether to form a business as a
partnership or an S corporation and in operating the
business after one of these forms is selected. Recent
changes in the tax laws have enhanced the at-
tractiveness of using a form of business entity that is not
subject to federal income tax. In the past, new busi-
nesses were ordinarily conducted by regular cor-
porations, and partnerships and S corporations were
used only in special circumstances. The Tax Reform
Act of 1986 has reversed the presumption. Under

present law, it il normally be desirable to use a parner-
ship or an S corporation. The tax rules governing these
"flowthrough" entities are often complex, but prac-
titioners wil have to master them to advise their clients
effectively. The program will be of interest to attor-
neys, accountants and all of those who advise closely
held businesses,

Date: October 3 I, 1989
Place: Utah Law and Justice Center

Fee: $160
Time: 8:00 a.m. to 3:00 p.m.

-----------------------------------------
CLE REGISTRATION 

' 

FORM

DATE TITLE LOCATION FEE
o Aug. 22 Better, Earlier Settlements Through

Economic Leverage L & J Center $160
o Sept. 12 Coping With Environmental Enforcement and

Compliance Under the New Administration L & J Center $160
o Sept. 26 Lender Liability: Offensive and Defensive L & J Center $160

Strategies
o Oct. 24 Trial of a Commercial Case:

Litigating and Defending Under
Articles 2 and 9 of the UCC L & J Center $160

o Oct. 31 Taxation of S Corporations and Partnerships-A L & J Center $160
Practical Comparative Analysis

Name Phone Finn or Company

American Express.
MasterCardlVISA
Expiration Date

Address City, State and ZIP

Total fee(s) enclosed $
Make all checks payable to the Utah State Bar/CLE

Registration and Cancellation Policies: Please register in advance. Those who register at the door are
always welcome, but cannot always be guaranteed complete materials on seminar day.

If you cannot attend a seminar for which you have registered, please contact the Bar as far in advance
as possible. For most seminars, refunds can be arranged if you cancel at least 24 hours in advance. No
refunds can be made for live programs unless notification of cancellation is received at least 48 hours in
advance.

AugusVSepie~ber i 989 41



CLASSIFIED ADS

POSITIONS AVAILABLE
Fifteen-lawyer AV. rated downtown law firm

'seeks associate with one to three years' experi-
ence for federal and state litigation practice.
Salary commensurate with qualifications and
experience. All inquiries wil be confidentiaL.

Send resumé to: Utah State Bar, Box D, 645 S.
200 E., Salt Lake City, UT 841 i i.

American Stores Properties, the real estate af-
filiate of American Stores Company (the nation's
largest food and drug retailer), seeks attorney
with at least two years' experience to work with
the President and Vice President/Senior Counsel
of Properties in Salt Lake. Candidate should

have excellent academic credentials and signifi-
cant in commercial real estate. Travel may be
required. Salary commensurate with qualifica-
tions. Excellent benefits. Send resumé to J.
Greg Spencer, Vice President, American Stores
Properties, 5201 Amelia Earhart Drive, Salt
Lake City, UT 84116. Confidentially assured.

OFFICE SPACE AVAILABLE
One or two beautiful window offices in pro-

fessionally decorated suite available for sublease
from small law firm. Complete facilities, includ-
ing FAX, telephone, conference room, library,
kitchen. Reception service provided. Gorgeous
building featuring center six-story atrium with
fountain. Please call (801) 269-0200.

Share with three established attorneys. Prime
location (Key Bank Tower). Large office, con-
ference room, phones, receptionist. Also avail-
able: Xerox, word processing, shared secretarial
available or area for full-time secretary. Also

share on library, supplies, etc. Please call (801)
521-7500.

BOOKS FOR SALE
West's U.S.C.A. l30-volume set complete,

like brand-new, completely updated and current.
We have two sets in our office. New $3,000,

, asking $1,500. Call Scott at (801) 394-5526.

For sale: Pacific Reporter-Volumes i through
300. Pacific Reporter Second-Volumes i
through 766. Call (307) 587-2285.

United States Code Service Lawyer's Edition.
Please call (80 i) 53 i -7888.

BOOKS WANTED
We need to buy! All Federal and California

materiaL. Top Value Law Book Exchange, Santa
Barbara, Calif., (805) 965-7999, FAX (805)
965-2732. Free shipping.

SPECIAL NOTICE
United States District Court for the District of

Utah Position Announcement-Chief Deputy
Clerk. The United States District Court for the
District of Utah solicits applications for the posi-
tions of Chief Deputy Clerk of Court. The court
has four full-time and two senior judges and one
full-time and four part-time magistrates. The

Chief Deputy Clerk serves as the manager of
day-to-day court support operations of the Office
of the Clerk--urrently with a full-time staff of
2l-and reports to the Clerk of Court.

Applicants for the position must have success-
fully completed the requirements for a J. D. or
L.L.B. degree at an accredited law schooL.

Applicants must have a minimum of three
years' experience in either a private or public
sector organization in an administrative or pro-

fessional position and a minimum of three years'
experience in a position with substantive mÍd-

level management responsibilities for a total
minimum experience requirement of six years.

Interested and qualified applicants are invited
to submit a cover letter, education and employ-
ment history and/or completed SF 171 and any
relevant supporting documentation to the address
listed below. The position wil remain open until
filed. Applicants selected for interview wil be

contacted by the Court. The Court is unable to
reimburse any travel or other costs incurred by
applicants pursuant to being interviewed for the
position.

Reply to: United States District Court, 204
U.S. Courthouse, 350 S. Main Street, ATTN:
CDC, Salt Lake City, UT 84101-2180.

UTAH TORT LAW-
ANNUAL SUPPLEMENT

A concise supplement to Zillman's Utah Tort
Law is available July 1 from the University of
Utah College of Law. The Supplement contains
new state and federal court decisions and the
work of the 1989 Utah Legislature relevant to tort
law in Utah. The Supplement is current to June 9,
1989.

Existing owners of Utah Tort Law may receive
a free copy of the Supplement by picking one up
from Room 218 Law School or by sending a
stamped return envelope to Ms. Elizabeth Kir-
schen, College of Law, University of Utah, Salt
Lake City, UT 84112.

New subscribers can receive a supplement
with the purchase of Utah Tort Law for $32.50
from Ms. Kirschen. Please make check payable
to College of Law. For more information, call
(801) 581-5880.

I

NOTICE
I

'iContact Box H of the Utah State Bar if you are
interested in associating with other attorneys to
receive information on office economics, sup-
port in managing ambiguity and avoiding pitfalls
of practice, and business referrals in your spe-
cialty area.

HAWLEY TROXELL ENNIS &. HAWLEY
i

n

I

I'Seeks associates for its Boise office with interest in a business
practice and with less than three years' experience; and associates

for its Boise and Pocatello offices with interest in a litigation
practice and with less than two years' experience. Strong academic

credentials required. All replies confidentiaL.
Send resume to:

Hiring Partner
P.O. Box 1611

Boise, ID 8310 I

IJ

i
VoL. 2, NO.742



" e find more
son-poin

. with less work
us. estlaws

.
unque opse
&h oteS!'

Call or write today for more information WETT AlA T(j
or to arrange for a free WESTLAW i 1 .LV V
demonstration in your offce. West Publishing Company

1-800-328-01 09
(MN 0-612/688-3654)
P.O. Box 64526

!Ø1989WestPublishingCo. 9628-6A/6-89 St. PauL, MN 55164-0526
August/September i 989
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