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How 90 Save Steps
On Your Next Sualification!

Begin with a call to your local C T office. We’ll save you time, effort
and money every step of the way. Here’s how:

B Before You Qualify Your Corporate Client. We'll give you current information
on statutory requirements. On initial and annual costs. On actual state practices
and procedures. On penalties for failure to qualify. On report and tax savings
that can be effected by timing the filing. We'll also suggest what to do in
cases of name conflicts. And how to expedite your filings.
Our pre-qualification planning services will save you hours—days

in some cases—of initial research time and will help you avoid unnec-
essary delays.

B During the Assignment. Once you decide to qualify your
client, we'll take the whole job off your hands, not just the filing.
From verifying and reserving the corporate name, compiling
papers, obtaining required charter documents, to filing papers,
handling recording and publication, when necessary—you can
depend on C T’s total qualification services to get the job done
quickly, accurately and at a charge which is less than what it
would cost you or your staff to handle the job yourself.

Multiple qualifications? No one has more experience—or is
better equipped—in coordinating the details of multiple qualifi-
cations with various state department offices than your local

C T office. For this reason, attorneys and their paralegals have
relied on C T to handle over 50% of the qualifications that
take place in the United States annually.

B After the Qualification. Appoint CT statutory
process agent in every state. With C T as your agent,
you can be assured an experienced, professional agent
will be there to receive and forward process, and that
your client will receive uniform, timely state tax and report
information for all states in which they are doing business.

Remember, for total service, total reliability, whenever you
need to qualify a corporate client, make your first step a
call to your local C T representative. For complete details
on our qualification/representation services, just send us
this coupon.

C Tt Show me how helpful C T’s qualification/
representation services can be on my next assign-
ment. Send me a free copy of your booklets
When You Qualify and Professional C'T
Statutory Representation today.
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EDITOR’S NOTE

Submission Requirements

uestions about deadlines and sub-

mission of materials for the Journal
are regularly received by the Journal staff.
The answers to those types of questions are
discussed below.

DEADLINES IN GENERAL

Each issue of the Utah Bar Journal
usually hits the stands (so to speak) the first
part of the month. However, the articles,
materials and ads in that issue were in the
office from five to six weeks earlier. The
period between the deadline for materials
and their appearance in print is un-
fortunately, but unavoidably, long and has
created some confusion among our readers.

In order for material to appear in the Utah
Bar Journal, the deadlines must be met. It
should also be remembered that the Journal
is not published in July or August.

ARTICLES, LETTERS

The deadline for articles, stories, letters,
pictures, etc., is six weeks before the begin-
ning of the month of publication. For exam-
ple, articles and other stories for the
September issue should be in the hands of
the Journal staff by the 15th of July.

Anyone who is planning to submit an
article, however, should keep in mind that
submission by the deadline does not guaran-
tee publication. Journal staff members often
discuss upcoming articles several months in
advance and may not have space for an
unexpected (but welcome) submission on
the 15th. Therefore, anyone planning to
submit an article for which timing of pub-
lication is critical should discuss it with the
editor (Cal Thorpe) or one of the articles
editors (Leland S. McCullough Jr. or Glen
W. Roberts).

CLASSIFIED ADS

Classified ads should be submitted at
least four weeks before the month of pub-
lication. Taking the example of the Sep-
tember issue again: the deadline for
classified ads would be the end of July.

Classified ads should be submitted to
Paige Holtry, Utah State Bar Office, 645 S.
200 E., Salt Lake City, UT 84111. Ms.
Holtry should also be contacted for rate
information.

and Deadlines

DISPLAY ADS, LAW
FIRM ANNOUNCEMENTS

Space reservations for ads that are camera
ready must be made by the 5th of the month
prior to the month of publication (August 5
for the September issue, for example). If the
ad is not camera ready, the deadline is five
days earlier, the 1st of that month.

For rate and additional deadline infor-
mation about lawyer and law firm an-
nouncements, please contact Paige Holtry at
the Bar Office, (801) 531-9077. Shelley
Bauder should be contacted for rate and
deadline information about display ads. She
may be reached at 2232 Foothill Drive,
#F205, Salt Lake City, Utah 84109; phone,
(801) 328-4102.

SUBMISSION OF ARTICLES

The Bar Journal is always anxious to
receive articles from readers. All articles
submitted will receive serious consideration
for publication.

Articles should be on topics of general
interest. Because the staff works on issues
several months in advance, as pointed out
above, authors are encouraged to discuss
their work with the editor and/or the articles
editors to make sure it would not be a dupli-
cation of something already submitted or
planned.

Manuscripts should be typed, double
spaced and accompanied by brief biographi-
cal information and a photograph of the
author (preferably 3-by-5-inch, black and
white). The length of articles must be
reasonable and appropriate for the topic.
Brief articles, as well as humorous ones, are
welcome. Articles may be cut by the Journal
editors, but cuts that are substantial or which
could affect the overall impact of the article
will not be made before the author is con-
sulted. Punctuation, spelling and style will
be edited by the Journal staff as needed.

If an article has been previously pub-
lished elsewhere, the submission must be
accompanied by a statement that includes
the name and type of publication it was in,
when it was published and any other infor-
mation that would affect the editor’s de-
cision concerning publication in the Utah
Bar Journal.

LETTERS TO THE EDITOR

The Bar Commissioners have adopted a
policy concerning publication of letters to
the editor.

In brief, the policy requires letters to be
typed, double spaced, signed by the author
and not more than 200 words in length.
Letters may not be obscene, defamatory,
advocate or oppose a candidate for office,
solicit business or subject the Bar to civil or
criminal liability. Letters will be published
in the order in which they are received. No
one person shall have more than one letter
published every six months.

The policy was published in its entirety in
the August/September 1988 issue of the
Journal. Additional information is -also
available from the Bar office or the Journal
editor.

COVER ART
Journal readers are also invited to submit
artwork for Journal covers. Both photo-
graphs and drawings will be considered.
Submission of work that has intrinsic
value or is one-of-a-kind should be dis-
cussed with the editor prior to submission.

By Nann Novinski-Durando
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Are We
Having
Fun Yet?

Now days I am hearing more than ever,
lawyers who are saying “the practice

of law just isn’t any fun anymore”; or “it’s
getting harder to practice law these days™; or
“the practice of law is a lot less fun now than
when 1 started”; or “I’ll get that miserable
*#(@”; or “I sure wishI was doing something
else”; or “I sure am glad T am getting close
to retirement, I can’t take this anymore.”

I am hearing those statements so often
that I am starting to wonder whether or not
the complexion, makeup and character of
our profession has deteriorated to a level
that the only thing we now have to look
forward to is sleepless nights; fights with
our opponents, partners, associates, clients,
Jjudges and spouses; and nice paychecks that
we don’t have the time to spend or enjoy
because we’re at the office 12 hours a day,
six days a week.

If by chance you have had similar feel-
ings, let’s do some serious soul searching.
Have we as lawyers and judges lost our
focus as to what the legal profession is
about? Have we gotten out of balance? Are
we too wrapped up in the billable hours that
we forget that to be a good lawyer, we not
only have to use our legal skills to serve
clients and make a living, but we also have
to make certain that we have adequate time
in our daily schedules to spend with our
family, to devote to civic, Bar and chari-
table work and also have a little time left
each day for us to do whatever in our sole
discretion we may want to do?

In my humble opinion, the best lawyers in
our profession have not been the ones who
have won every case and use whatever tac-
‘tics are necessary to come out on top, but
rather they are those lawyers who have
worked hard to achieve a balance in their
personal and professional lives. That bal-
ance has then allowed them to be mean-
ingfully involved in a variety of activities
which focus on the overall improvement and
advancement of our profession and society.
In striking that balance and striving to main-
tain it, I believe it is those lawyers and
judges who are looked upon as leaders.
Throughout history, lawyers always have
been considered leaders of society. Leaders
not only because of their educational skills
and talents, but because traditionally law-
yers have been able to deal with almost

it

PRESIDENT’S MESSAGE

Kent Kasting

every type of situation with which they are
confronted in a reasonable, objective and
dignified manner. Again, in my humble
opinion, one truly cannot be a leader unless
he or she is a well-balanced individual capa-
ble at all times of seeing and understanding
“the big picture.”

Enough pontificating. Now back to the
original question I started with—Are we
having any fun yet? If your answer to that
question is an honest “no,” then I have some
suggestions that might change that for you.

First, let’s not take ourselves so seri-
ously. By that I mean I think it is fair to say
that we are all pretty equal in talent and
ability, and that we take the facts that are
given to us and do the best we can with those
facts and the applicable law to solve our
client’s problems. Do we really have to
make a federal case out of every matter that
we’re involved in? I say no! As
Robert Heinlein once said, “Take your job
seriously, but not yourself.” If we do not
follow that advice, the “fun level” of prac-
ticing law is not going to be very high.

Second, let’s not lose our senses of
humor. A good story or a joke can do much
to break the ice before dealing with a diffi-
cult question. Likewise, ending serious
negotiations on a lighter note can do much to
settle the dust and keep relationships with
your opposition friendly, cordial and long
lasting.

Third, by all means socialize with other
lawyers and judges. We are members of a
wonderful, decent, caring profession. Re-
member, Shakespeare’s perceptive com-
ment about good lawyers when he said
“adversaries in law strive mightily but eat
and drink as friends.” It’s no crime to go to
lunch with a lawyer who is not in your firm
or who may even be your opponent on a

case. Further, it might even be fun to play a
round of golf with him or her, or do any
other thing you might have a common inter-
est in outside the practice of law. Who
knows, there may even be an opportunity to
discuss with your opponent possible ways of
resolving the dispute in which you are both
involved. Too often I see lawyers making
enemies of other lawyers by unnecessarily
taking hard line positions, by making derog-
atory and sometimes untruthful statements
about the integrity of an opponent and by
simply being obnoxious. There should be no
room for that type of behavior in our pro-
fession and it certainly makes practicing law
not very much fun for those who have to
deal with that type of lawyer. Gentility and
civility do much to maintain and improve
professionalism whereas hostility does
much to disable and destroy it.

Fourth, give your time and talent freely to
your profession. By that  mean get involved
in Bar activities—both committee work and
socializing. Have you ever been to an An-
nual or Mid-Year meeting? Have you ever
worked on a Bar committee? If not, why
not? Sure, those things take time away from
the office, but they also mean the oppor-
tunity to meet and become friends with other
lawyers and judges and to experience a
change of pace and perhaps a bit of rest and
relaxation. Who knows, you might find
those activities to be a welcome diversion
from the day to day grind of the busy law
practice.

Fifth, I don’t think there’s anything
wrong with simply being friendly. Are you
the type that doesn’t speak unless spoken to?
Do you go cut of your way to say hello to
other members of the Bar; to engage in
casual conversation with other members of
your profession? If you don’t, that may be
one of the reasons why you might not be
having any fun practicing law these days.

I suppose there are any number of other
things we as lawyers and judges can work on
to achieve a better balance in our pro-
fessional lives. But the real fact is, if we
simply continue to complain about the rig-
ors of the profession and fail to take affirma-
tive action along some of the lines I’ve
suggested, I can guarantee that we won’t
have very much fun practicing law.

Admittedly, the practice of law is not
getting any easier these days, but [ believe
there is much each of us can do as stewards
of the legal profession to make the experi-
ence of practicing law a bit more pleasant
and a little less stressful.

Are you having fun yet? If not, why not?
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COMMISSIONER’S REPORT

B udos to Judge J. Thomas Greene and

his Committee on Post-Law School
Practical Training for what may be the most
significant contribution in recent memory
toward improving the future quality of
Utah’s legal practice. The committee re-
cently concluded a three-year study of the
need, desirability and practicality of pro-
viding post-law school skills training for
new law graduates. Many of the Com-
mittee’s recommendations have been ap-
proved by the Commission and are awaiting
adoption by the Utah Supreme Court. If
approved, the recommendations promise to
have a significant and long-term impact on
the future of legal practice in Utah.

THE COMMITTEE

The Committee was organized in 1985
under the leadership of then Bar President
Norm Johnson who believed that better
practical training of new lawyers was
needed and that the organized bar should
play a role in providing such training. The
Committee found that “the legal profession
is virtually the only one of the so-called
‘learned professions’ [viz., accounting,
architecture, law and medicine] to permit
its new members to pass directly from their
academic programs to full-fledged prac-
titioner status with no further training.” An
initial nine-person steering committee was
selected which, in turn, chose a Committee
of the Whole comprised of over 50 prac-
ticing attorneys, judges, legislators, law
professors. and law students, representing a
variety of diverse backgrounds and view-
points. After an exhaustive study of the
issue, including an analysis of what prac-
tical skills training programs are already in
existence in other states and other countries,
the committee issued a formal, written re-
port to the Board of Bar Commissioners in
early 1989.

THE “BRIDGE THE GAP” PROGRAM

The Committee made two basic recom-
mendations. The first was that the State Bar
should institute a mandatory instructional
program, known as “Bridge the Gap,”
which would emphasize practical skills de-
velopment for the new lawyer. This pro-
posal was approved in concept by the Board
of Bar Commissioners and a specific pro-
gram was incorporated as a part of the man-
datory continuing legal education petition
proposed by the Commission and now
pending before the Utah Supreme Court.
The Bridge the Gap program is designed to

compress into a single year considerable
practical instruction and training that is not
emphasized in law school and that would
otherwise take many graduates three to five
years to learn. Hopefully, the Bridge the
Gap program will help shorten the learning
curve for new lawyers and enable them to
better serve their clients and their employ-
ers.

THE APPRENTICESHIP PROGRAM

The Committee’s second recommenda-
tion is somewhat more controversial in that
it requires a commitment of time and re-
sources from experienced members of the
Bar. The Committee recommended the es-
tablishment of an “apprenticeship” program
whereby new law graduates would be as-
signed to an experienced practitioner who
would act as a mentor for the apprentice for
a defined period of time. This recommenda-
tion was approved on an experimental, vol-
untary basis by the Bar Commission and the
apprenticeship program recently completed
a first year pilot program. In the first ap-

. prenticeship program, 17 apprentices were

placed in 13 large, medium and small law
firms geographically dispersed throughout
Utah. Apprentices were paid stipends of
varying amounts, approximately equaling
one-half of the respective firm’s standard
compensation for law clerks. It was con-
templated that the apprentice would spend
approximately 50 percent of his or her time
doing billable work for clients with the
balance of the time to be spent in various

observational and training experiences. The
apprenticeships lasted for three months, be-
ginning in August 1988. By all accounts,
the pilot program was an unqualified suc-
cess and the program has been authorized to
continue for another year. In fact, one law
firm had several associates participate as
apprentices. Additional mentors and law
firms are now being sought to participate in
the program this coming fall. If interested in
participating, you should contact Steve
Hutchinson at the Law and Justice Center.

MANDATORY OR OPTIONAL?

One additional note: The Committee felt
so strongly about the importance of practical
training for new lawyers that it preferred
adoption of a mandatory Bridge the Gap and
apprenticeship program. As adopted by the
Commission, the Bridge the Gap program is
mandatory for all Bar applicants unless they
have significant legal practice in another
state. Making the apprenticeship program
mandatory is more problematical. Given the
number of students who graduate from law
school each year and who seek admission to
the Bar, a mandatory program most likely
would necessitate some type of obligatory
participation on the part of lawyers already
admitted to the Bar, perhaps through
amendment of the ethical rules to impose a
duty upon all lawyers to serve as a mentor.
The Committee ultimately concluded that a
voluntary, pilot apprenticeship program
would be a necessary prerequisite to making
any final recommendation as to whether the
program should be mandatory or voluntary.
Whether or not a mandatory program would
be desirable and whether you personally
would favor such a program, the issue most
likely will need to be addressed in the near
future. I would urge all members of the Bar
to inform themselves about, and participate
in, the apprenticeship program.

We all owe our heartfelt appreciation and
thanks to Judge Greene and his Committee
for their diligent efforts in seeking to main-
tain and improve the quality of our pro-
fession.

By Randy L. Dryer
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ere they go again, asking me to help.

Why me? I have enough problems, I
have plenty of work to do, not just with
clients but keeping my practice in order. I
never see my kids. Can someone really need
my time more than I do?

WHO ARE THE CLIENTS?

While asking lawyers to do pro bono
work, it is important to understand who the
clients are who are the beneficiaries of the
help. The need for volunteer lawyers is great
because the numbers of low income people
are great as well. There are more than
202,000 low income people in Utah in
1989. And it is estimated that there are at
least 2,000 homeless people in Salt Lake
City daily who may not be counted in any
statistics. Most of these “people” are chil-
dren in single-parent households. The fed-
eral government defines poverty by the
amount of money a family has per year. For
example, a single mother with two young
children must live on $737 per month. Other
people are poor because of disabilities. A
single person who has been disabled must
live on only $217 per month. Obviously if
such a person has a legal problem, he or she
cannot afford to pay a lawyer. And legal
help can often be the instrument which can
lift a person above the poverty level or keep
them from sinking below it.

And the help is not always only financial.
A woman client in Kanab who got a divorce
with the help of a pro bono lawyer wrote,
“Thank you for all the help. One year ago 1
was a frightened, lonely, down woman.
Today, I have a great job and my future
looks good. If T had not received your help, 1
could not have obtained a divorce. I did not
have $450 and could see no way to get it.
Thanks again.” We also receive positive
feedback from attorneys who provide the
help. Seeing your work make a real differ-
ence in someone’s life can make you feel
very good about being a lawyer.

WHAT IS THE NEED?
The American Bar Association estimates

By Jeanie E. Lesh
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JEANIE E. LESH has been the Private Bar Coordinator
at Utah Legal Services since 1984. She is a native of
New York and received a B.A. in English from Tufts
University in 1968. She is a member of the National
Association of Pro Bono Coordinators.

that 23 percent of the population requires
legal assistance each year. This would mean
that 46,460 of Utah’s low income people
would need legal help within a given year.
Assuming that they are unable to pay a
lawyer, what resources are available to
them? Utah Legal Services has four state-
wide offices in Salt Lake City, Ogden,
Provo and Cedar City. They also operate the
Senior Citizen Law Center which is only in
Salt Lake City. The Utah Volunteer Law-
yers Project is funded by Legal Services
Corporation as well. In Salt Lake County,
low income people with domestic legal
problems can turn to the Legal Aid Society,
and handicapped people, within certain
guidelines, can obtain help from the Legal
Center for the Handicapped. A limited
number of people with civil rights problems
get help from the American Civil Liberties
Union. Criminal cases are handled by the
Legal Defenders. The Utah State Bar pro-

A
Pro Bono Helps Those in Need

vides free legal advice to people under the
Tuesday Night Bar program and low cost
advice under the Lawyer Referral program.
Even with all of these resources, literally
thousands of people go unserved each year.
The Utah Volunteer Lawyers Project is a
way for private attorneys to become in-
volved in helping low income people with
civil legal problems.

WHY SHOULD I HELP?

Last August, the American Bar As-
sociation approved a 50-hour per year
minimum pro bono service standard. This
amounts to one hour per week. The ABA
resolution also encourages law firms to
count this time toward billable hour re-
quirements as well. A pro bono resolution
has recently been passed by the Utah State
Bar Commissioners. Recently, the law firm
of Fabian and Clendenin in Salt Lake City
decided to adopt the ABA standard of 50
hours per lawyer per year for their firm as a
whole. There is an article in this issue about
how this decision was reached at Fabian and
Clendenin.

WHY THE UVLP?

The Utah Volunteer Lawyers Project
(UVLP) is an arm of Utah Legal Services,
funded by the federal Legal Services Cor-
poration. In 1981, President Reagan, in an
effort to involve the private sector in volun-
teerism, required the Legal Services Cor-
poration to spend 10 percent of its basic field
grants on private attorney involvement in
pro bono work. This was later raised to 12.5
percent. This was the impetus for the Utah
Volunteer Lawyers Project to be formed in
1981. The theory was that money needed to
be spent to administer the work of volun-
teers and to coordinate and solicit the help of
the private bar to volunteer to help low
income people. Since, at the same time,
funds were being cut to public agencies who
serve low income people, this was an oppor-
tune time to begin such a project. The need
was great and other resources were drying

up.
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Every year since then, the UVLP, under
the auspices of Utah Legal Services, has
solicited private attorneys to sign up on our
pro bono panel to take civil cases for low
income people thoughout the state. The first
year, about 10 percent of the Utah State Bar
members signed up and this has grown stea-
dily until, in 1989, we have about 675
attorneys signed up statewide or about 19
percent of the 3,500 active Utah State Bar
members. This is slightly above the average
of 15 percent of attorneys signed up with
established pro bono programs nationwide.

Of course, there are other ways that attor-
neys provide pro bono services to clients
besides the UVLP. Individuals often help
friends and relatives with legal problems.
Attorneys also volunteer to help other non-
profit legal agencies in the state such as the
Legal Aid Society of Salt Lake, The Legal
Center for the Handicapped and the Ameri-
can Civil Liberties Union. Many attorneys
provide legal advice as well as board mem-
bership to nonprofit civic and arts groups.
Participation in the IOLTA program (Inter-
est on Lawyers Trust Accounts) also helps
low income people since the money is grant-
ed to several of the agencies listed above for
special projects. Each person must choose
what type of service he or she would like to
provide, to suit his or her own personal
needs and to fulfill the code of ethical re-
sponsibility that has been encouraged.

HOW DOES THE UVLP WORK?
Just to give you an idea how a client
would get to you, here is how the system

.| works. All clients are first screened for

financial eligibility by an intake worker.
Once it has been determined that the client

has a meritorious legal matter within our
priorities, one staff member in each office
seeks a volunteer attorney’s assistance for
the client. The ULS staff member will send
copies of all documents, intake notes and
referral memos, which may have been writ-
ten by a staff member, to the volunteer
attorney. The client is informed of the vol-
unteer attorney’s name, address and phone.
It is the client’s responsibility to phone the
attorney’s office to establish the first ap-
pointment. No fees for the volunteer attor-
ney’s services are charged to the client.
ULS malpractice insurance covers volun-
teer attorneys while representing referred
clients. The limits of the policy are
$300,000. Reimbursement for some out of
pocket expenses is available. As with all

. federal funding, some paperwork is re-

quired, so volunteers are asked to fill out
and return initial intake forms as well as
closing memos. The UVLP also provides
free or very low cost training to our pro bono
panel in selected areas of the law such as
domestic, Social Security and Medicare.
This will be of particular interest starting in
1990 when the Utah State Bar continuing
legal education rule comes into effect.
UVLP also offers practice manuals and co-
counseling for attorneys who would like to
work on new types of cases.

To sign up for the UVLP pro bono panel
of attorneys, please fill out the facsimile
sign-up card below and mail to Jeanie Lesh,
UVLP, 124 S. 400 E., Salt Lake City, UT
84111.

Hansen & Anderson
Is Pleased To Announce That

STEVEN W. DOUGHERTY
BLAKE D. MILLER
And
WILLIAM P. SCHWARTZ

Have Become Members Of The Firm

Robert M. Anderson  Whitney K. Hubert

Ross C. Anderson Cary D. Jones
Andrew W. Buffmire  Thomas R. Karrenberg
Scott R. Carpenter David E. Leta

Robert C. Delahunty  Blake D. Miller

Steven W. Dougherty  William P. Schwartz
Shawn C. Ferrin Jesse C. Trentadue
Stuart A. Fredman Glen D. Watkins
Mark R. Gaylord Bruce Wycoff

J. Gordon Hansen

Valley Tower Building
50 West Broadway, Sixth Floor
Salt Lake City, Utah 84101
801-532-7520

January 1, 1989

Please include me on the UTAH VOLUNTEER LAWYERS PROJECT panel of attorneys.

YES [ NO[J

NAME Foreign language capability?
FIRM YES [ NO [ If YES, what language?
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As lawyers, we work hard, we serve our
clients well and, hopefully, we are all
engaged in earning a good living in the
practice of the law. And that is as it should
be. A major portion of our lives is dedicated
to our profession and usually to provide
better opportunities for our families than we
had for ourselves. All of this is com-
mendable.

But none of us should forget that we did
not make it to where we are on our own.
Basically, we arrived at our lofty station in
life through the commitment of resources
and support from parents, spouses, rela-
tives, teachers and interested friends. That
being the case, we owe something back, not
just to our supporters and ourselves, but to
our legal system as well.

In my view, lawyers have two basic ob-
ligations: What we owe to ourselves as
practitioners, and what we owe to our pro-
fession. It is critical to think about those
obligations now because lawyers by tra-
dition and practice have a habit of post-
poning decisions and commitments.

First, what do lawyers owe themselves
after the sacrifice of law school and prep-
aration to become a lawyer? The answer:
more sacrifice. We know by the very nature
of the law that preparation and hard work are
the only legitimate roads to legal success.
Edward Bennett Williams, one of the great
trial lawyers of our time, tells the story of a
drunkard in New York City who was draped
around a lamp post. A man in black tie and
tails walked by carrying a violin case. The
drunkard asked him, “How do you get to
Carnegie Hall?” The musician replied,
“Practice, my friend, practice.”

What Williams meant was that success in
the law is preparation. Really tedious, in-
tense preparation. Williams described that
type of commitment as the “awful training”
required of lawyers.

Accordingly, if we, as lawyers, wish to
redeem the promise of legal training, then a
lifetime commitment to the “awful training”
that Mr. Williams describes is required.
What’s more, we will have to do it through-
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out our legal careers. We owe that to our-
selves if we truly want to be lawyers. I
assure every lawyer in Utah that there is no
escape, even if you are gifted.

1 do not say this to depress. There is great
virtue as well as satisfaction in hard work
and self-sacrifice. But there is more to the
story. In the May 19, 1986, issue of the New
Republic, an article by a Chicago attorney
describes the disillusionment of his gener-
ation of the 1960’s and 1970’s law school
graduates.

The article begins: “Many of my friends,
if they are still in legal practice, now hate it.
“The world’s most over-rated job,” one of
them says.” Later on, the same author says:
“You wonder about the point of it all. You
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pour your life into some corporate catharsis,
which you are paid to turn into your own,
and years from now you will look back and
ask, why did I fling so much of my life into
that?”

We must continue to ask ourselves that
question now so that we will have a good
answer to it later. Clearly, we owe ourselves
a full commitment to realize our pro-
fessional potential, but we must also answer
the question of why we are flinging our-
selves into the practice.

Remember that before we graduated from
law school, we were educated, we were
talented and we had a variety of interests.
Remember also that it is a fundamental right
to pursue satisfaction outside of the prac-
tice.

I raise this point because I am anxious to
have lawyers think seriously about their
lifetime of work at a point where they can do
something constructive about it. Let me put
it another way: Thirty years from now, our
mortgages will likely be paid, some of our
children will attend and graduate from law
school, and we will probably have more
income and security than the vast majority
of our fellow citizens. All of that will, of
course, be gratifying. But I'hope, for each of
our sakes, that when we ask ourselves what
it was we spent most of our waking hours
worrying about over those 30 years, we will
have a satisfying answer.

Second, I want to turn to the second
obligation because the satisfying answer I
just mentioned may depend on how we
discharge our debt to our profession.

I said carlier that we have not made it on
our own. We owe much to our family and
our friends as well as to the American legal
tradition. We have heard and will continue
to hear platitudes about pro bono work,
public interest law, service to the Bar and
giving professional time to the public good.
All of these activities are very important.
But I think that the most important thing is
not how we discharge our debt to the pro-
fession; it is our understanding of why that
debt exists.
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It is easy to forget or ignore this question
when we are responsible for litigating a
portfolio of 35 personal injury lawsuits,
administering scores of estates or advising
businesses or labor unions on the intricate
facets of employee-management relations.
It is even easy to take comfort that we are
serving our profession by acting as com-
petent counsel. But that is not enough.

That was not enough for Judge J. Thomas
Greene, James B. Lee or Judge Michael D.
Zimmerman, and it is not enough for the rest
of us. These men have sacrificed for the
legal profession, and so should we. It may
not be a welcome message that after law
school the sacrifice has just begun. But talk
to any of the persons I have just mentioned,
and they will tell you that the sacrifice was
well worth it and they would do it again.

I am not going to prescribe how we
should discharge our debt to the legal pro-
fession. That is a very personal decision. I
should say, however, that this is a different
kind of debt—no matter how much you pay
it back—it never goes away. Serving on a
Bar Committee, taking a pro bono case or
contributing to a Utah Legal Services pro-
ject, we can do all of those things, and our
obligation remains. It will remain through-
out every lawyer’s career.

I have been talking about the obligation to
ourselves and service to the profession as if
they were distinct notions. Of course, they
are not. They are all part of realizing our
promise as lawyers.
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- Utah Bar Foundation Publishes
Cliff Ashton’s History of the
Federal Judiciary in Utah

The Utah Bar Foundation is pleased to announce that Clifford
Ashton’s history entitled The Federal Judiciary In Utah has been published
in hardbound form and is now available for purchase at a cost of $15.00.
Cliff's many years of experience as a trial attorney and his well-known skill
as a raconteur give him a unique perspective on the history of Utah'’s
Federal Judiciary. The book chronicles the federal judges from the early
pioneer days of the State of Deseret, through the religious and political
turmoil of the Utah Territory, to the controversial era of Judge Willis
Ritter. The publication of this interesting book has been made possible by
the generous contributions to the Foundation by Calvin and Hope Behle
and the C. Comstock Clayton Foundation. Copies may be purchased by
completing the atrached form and mailing it to the Utah State Bar Office

" together with your check made payable to the Utah Bar Foundation in the
amount of $15.00 for single copies. There is a discounted price for orders
of multiple copies: 10-24 volumes at $12.50 each, more than 25 volumes
at $10.00 each. Price includes postage and handling.
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Mail the completed form and your check payable to the Utah Bar Foundation to:
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Please allow at least three weeks for delivery.
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The Utah Anti-Discrimination Act,
Utah Code Ann. Sect. 34-35-1 et seq.,
(“UADA”), which protects Utahns from
several categories of job discrimination,
was the subject of attention during the past
legislative session. In House Bill No. 393
(“HB 393”), the Utah Legislature amended
the Act to prohibit discrimination based on
“pregnancy, childbirth or pregnancy related
conditions.” A Senate bill which would
have amended the UADA’s hearing pro-
cedures and remedies was not reported out
of committee. However, the Utah Anti-
Discrimination Division of the Industrial
Commission (“UADD”) currently plans to
seek passage of these amendments in the
next legislative session. In the meantime,
the agency may engage in administrative
rule-making concerning the statute’s adju-
dicative procedures, remedies and/or treat-
ment of pregnancy. This article explores
issues raised by contemplated rule-making
activity as well as the continuing need for
amendments to resolve questions of the
scope of protection afforded pregnant
workers and the need to reconcile incon-
sistent statutory provisions concerning the
hearing process and remedies available to
victims of unlawful discrimination.

PREGNANCY DISCRIMINATION

During public hearings on pregnancy dis-
crimination held last October, the Industrial
Commission was urged to adopt regulations
and/or seek legislation which would create
affirmative duties for employers to accom-
modate pregnant employees. These duties
would include making facilities at work
more accessible to or usable by pregnant
workers and modifying job responsibilities,
hours of work or working conditions to
comport with their limitations. Also pro-
posed were maternal or parental leaves of
absence requiring employers to give em-
ployees a minimum number of weeks off for
pregnancy or childbirth while guaranteeing
their jobs upon return with no loss of senior-
ity or health benefits during their absence.

However, HB 393 stops well short of
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such proposals. This legislation simply adds
pregnancy to the list of the UADA’s pro-
tected classes. In this respect, the amend-
ment resembles the federal Pregnancy
Discrimination Act of 1978 (“PDA”),
which amended Title VII of the Civil Rights
Act of 1964, 42 U.S.C. Sect. 2000(e) et
seq. (“Title VII”) by defining sex discrimi-
nation to include “pregnancy, childbirth or
related medical conditions.” 42 U.S.C.
Sect. 2000e(k).

As construed by federal courts, the PDA

R e T Y S R
The Utah Anti-Discrimination
Act—Time for a Tune-Up

does not generally require employers to
implement affirmative action measures for
pregnant employees. Rather, they are re-
quired not to treat such employees un-
favorably in comparison to nonpregnant
employees. If an employer’s policy and
practice does not include accommodating or
assisting nonpregnant employees with tem-
porary disabilities or physical problems, the
employer will not have to provide assistance
to a pregnant employee who might be ex-
periencing similar limitations.

If HB 393 is construed like the PDA,
there probably will be no significant change
in the law affecting Utah employees. The
PDA already applies to Utah employers who
have 15 or more employees. The UADA’s
provisions likewise apply only to employers
of the same size. HB 393 does, however,
provide a statutory mandate for the UADD
to make administrative rulings on preg-
nancy claims. Having an express statutory
declaration against pregnancy discrimi-
nation will also enable the agency to engage
in administrative rule-making on this sub-
ject.

However, UADD rule-making could be
subject to court invalidation if the agency
promulgates rules which go beyond the
PDA in imposing affirmative obligations on
employers. Although neither the PDA nor
federal court decisions construing it control
questions of interpretation of the UADA,
the Utah Legislature has consistently incor-
porated into state law developments under
Title VII and related federal laws. In ad-
dition, both the Utah Supreme Court and the
UADD have relied on federal court inter-
pretations of Title V1L in resolving questions
of the state statute’s meaning. See, e.g.,
University of Utah v. Industrial Com-
mission of Utah, 736 P.2d 630 (1987). An
existing UADD regulation states that it
“shall be the practice” of the agency to rely
on United States Supreme Court case law in
interpreting the UADA where the federal
law “closely parallels” the Utah statute and
“state law interpretation is nonexistent.”
RF486-1-3(c).
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It could be argued that HB 393 allows for
broader pregnancy protections than the
PDA. Although the state law follows its
federal counterpart in identifying the class
of individual protected against job discrimi-
nation, it does not contain the PDA’s ad-
ditional language stating that pregnant
employees must be “treated the same” as
employees “not so affected but similar in
their ability or inability to work.” 42 U.S.C.
Sect. 2000e(k). This federal statutory lan-
guage underscores the point that the PDA is
not intended to authorize affirmative action,
but is simply a guarantee of equal treatment,
whether that treatment is fair or harsh. The
absence of such language in HB 393 argu-
ably could allow the UADD to place affir-
mative duties of accommodation on Utah
employers through its rule-making and ad-
judicatory functions.

On the other hand, the UADA contains
language of its own suggesting that the Act
does not contemplate affirmative action.
Sect. 34-35-6(1)(a)(i) provides in part that
protections against discrimination apply
only to persons “otherwise qualified.” This
term is defined to require that the employee
possess the “ability. . .disposition to
work . . . and other job-related qualifications
required by an employer for any particular
job.” This language appears to exceed even
the PDA and Title VII in negating affirma-
tive action for employees who, without ac-
commodation, would not be otherwise
qualified as defined.

However, this section of the UADA is not
without ambiguity. The language defining
“otherwise qualified” addresses only cir-
cumstances in which a person is applying
for a job as opposed to what often is the case
with a pregnant employee, i.e., she first
holds the job and then becomes pregnant.
Furthermore, the section includes pro-
tection against “handicap” discrimination,
and its federal counterpart, which can be
found in the Rehabilitation Act of 1973, 29
U.S.C. Sect. 701 et seq., has been held to
include affirmative employer obligations to
accommodate handicapped employees. The
UADD has since adopted regulations paral-
leling federal regulations which specify
such affirmative obligations.

Justifying affirmative duties for employ-
ers of pregnant workers under the UADA'’s
existing reference to handicap would prob-
ably not be appropriate. Under the Re-
habilitation Act of 1973, handicap has not
generally been considered to include em-
ployees who are pregnant or who suffer
from childbirth complications. These condi-
tions have been likened to temporary dis-
abilities as opposed to conditions that
substantially limit the employee’s “major
life activities” such as walking, seeing,

hearing, speaking or breathing. The Utah
Supreme Court does not appear inclined to
give an expansive interpretation to the term
“handicap.” See, Salt Lake City Corp. v.
Confer, 674 P.2d 632 (1983). Moreover,
HB 393 itself suggests that the Legislature
did not equate pregnancy with handicap;
otherwise, the pregnancy amendment
would have been superfluous. Finally, even
with respect to employees who would fall
within the definition of handicap, the lan-
guage in Sect. 34-35-6(1)(a)(i) limiting the
Act’s protections to otherwise qualified em-
ployees may pose obstacles to the creation
of affirmative rights of accommodation
even for employees who are indisputably
handicapped.

The analogy to handicap laws and regu-
lations does not seem entirely apt. Accom-
modating an employee with a permanent
physical limitation by making work facili-
ties accessible or by modifying job respon-
sibilities may ultimately prove cost-justified
for the employer. In exchange for a one-

Parental leaves of
absence need to be
addressed by the
legislature.

time modification and/or expense for a par-
ticular individual, the employer may receive
years of productive service from a handi-
capped employee who, due to the em-
ployer’s accommodation, may be less likely
than other employees to leave his employ-
ment and waste the employer’s investment
in him. By contrast, accommodating preg-
nant employees may prove more bur-
densome for an employer because the
changes will have to be made repeatedly,
without any predictable sequence or sched-
ule and with a greater risk of disruption and
inefficiency in the workplace. Also, an em-
ployee who is no longer pregnant may be
less likely to remain with a particular em-
ployer than a handicapped worker who has a
continuous and permanent need for the ad-
justments the employer has already made on
his behalf.

This is not to say that affirmative duties of
accommodation for pregnant employees are
necessarily unworkable or unjustified.
Rather, it may be that employers will need
greater latitude and flexibility in deter-

mining whether and to what extent accom-
modation of pregnant workers is feasible
than would be permitted under handicap
laws.

In any event, whether the UADA should
exceed the PDA by creating affirmative
duties for employers or by requiring them to
grant maternal or parental leaves of absence
is a policy matter that needs to be addressed
by the Legislature. The respective costs and
benefits of parental leave and handicap-type
obligations can then be debated. HB 393
does not appear to have delegated these
policy issues to the UADD to resolve. It
would thus seem appropriate that these
issues be addressed when amendments to
the Act’s hearing procedures and remedies
are raised in the next legislative session. The
UADA should then be clarified to express
the Legislature’s intent as to the protections
afforded pregnant as well as handicapped
employees.

ADMINISTRATIVE HEARINGS:
APA v. UADA

Procedures for investigating and making
findings of employment discrimination
under state law presently resemble those
under Title VII. Like its federal counterpart,
the UADA permits but does not require
evidentiary hearings. Whether the admin-
istrative finding results from informal or
formal adjudicative proceedings, the losing
party is entitled to de novo review in district
court. Sect. 34-35-8. Cf. 42 U.S.C. Sect.
2000e-5. The similarity in state and federal
review procedures helps preserve the
state agency’s work-sharing arrangement
with the Equal Employment Opportunity
Commission (“EEOC”). These ar-
rangements create “deferral” state agencies
to which the EEOC delegates responsibility
for investigating discrimination charges
under both state and federal law. Deferral
states then receive compensation from the
federal government for the charges of dis-
crimination they process to resolution or
otherwise close.

However, Utah’s enactment in 1987 of
the Administrative Procedures Act, Sect.
63-46(b)-1 et seq. (“APA”), clouds the
issue of what administrative procedures are
appropriate for resolving complaints of em-
ployment discrimination. The APA pro-
vides for two alternative forms of
adjudicated proceedings:

1. Informal proceedings or hearings
which resemble the UADA’s procedures in
that judicial review is de novo in the district
court;

2. Formal hearings with evidentiary and
procedural rules similar to those used in
courts. Judicial review of formal agency
proceedings is in the Court of Appeals and/
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or the Utah Supreme Court. The standard of
review is deferential, allowing the agency’s
decision to stand unless, for example, it is
not supported by substantial evidence or is
arbitrary and capricious.

The APA provides that an agency may
“by rule” designate certain categories of
adjudicative proceedings to be conducted
informally. However, “all agency adjudi-
cative proceedings not specifically des-
ignated as informal proceedings by the
agency’s rules shall be conducted
formally.” Sect. 63-46(b)-4(2). UADD
regulations, which were promulgated prior
to the 1987 APA, allow formal hearings to
be scheduled on an ad hoc basis without
apparently making categorical des-
ignations. R486-1-3(a). Thus, it could be
argued that all proceedings under the
UADA must be by formal hearing with only
deferential appellate review to follow.

Because the UADA states its own admin-
istrative procedures, and because these pro-
cedures were not amended by the
Legislature which passed the APA, it could
be argued that the latter statute does not
control. However, Sect. 63-46(b)-1(1)
states that the APA applies to proceedings of
every agency of the state of Utah “except as
otherwise provided by a statute superseding
provisions of this chapter by explicit refer-
ence to this chapter.” (Emphasis added.) the
UADA contains no reference to the APA.

The Industrial Commission plans to re-
solve this potential controversy by seeking
corrective amendments to the UADA,
bringing it in conformity with the APA. The
agency also is inclined to promulgate a rule
granting both employees and employers the
right to a formal adjudicative hearing. The
results of this hearing would be appealable
first to the Industrial Commission and then
to appellate court as provided in the APA.

The desire for formal hearings stems from
the agency’s perception that under present
procedures, it is not as effective as it should
be in resolving charges of discrimination
and in enforcing the rights of victims of
unlawful discrimination. Concern has been
expressed that the informal investigatory
process combined with de novo district
court review slows down the process, mak-
ing prompt settlements unlikely, impover-
ishing out-of-work employees and allowing
recalcitrant employers too much maneu-
vering room to avoid the consequences of
their actions. By establishing formal admin-
istrative hearings and eliminating de novo
review, the Commission believes that it can
abate these problems.

Although there is substance to the
agency’s assessment of the existing prob-
lems, its proposed solution may unfairly
increase an employer’s cost of terminating

unproductive employees. Under the present
system, when a charge of discrimination is
filed, employers typically make an ad hoc
decision as to whether legal counsel should
be brought in. Particularly in cases where
the charge appears to be without merit, the
employer often avoids the cost of legal rep-
resentation and responds to the charge him-
self. He can take comfort in the fact that if he
mishandles the response or there is other-
wise an adverse determination, he will still
be entitled to de novoreview in district court
and the opportunity largely to start over with
counsel’s assistance. See, University of
Utah v. Industrial Commission of Utah, 736
P.2d 630, 633-634 (1987) (the district court
is entitled to “supplement the record, create
an entirely new record, or elect to do a
combination of these....The findings of
the Commission are superseded by the find-
ings of the district court, and no particular
deference need be given to the former.”)
By contrast, under the UADD’s desired
rule, the employer would be less likely to

Is it fair that costs
and fees are rarely
assessed against
employees?

avoid the cost of legal representation in the
administrative forum. When faced with a
formal hearing conducted with rules and
procedures used in the courts, the outcome
of which is subject to deferential appellate
review, employers may feel it necessary to
hire attorneys to respond to all charges.
These concerns will be heightened by the
fact that formal administrative hearings may
result in findings of fact or law that will be
deemed binding in subsequent state or fed-
eral court proceedings. See, e.g., Univer-
sity of Tennessee v. Elliott, 478 U.S. 788
(1986).

Accordingly, if formal adjudicative pro-
ceedings under the APA are to be used for
UADA discrimination charges, there should
be an initial agency investigation to deter-
mine if charges have sufficient evidentiary
support to justify the expense of a formal
hearing. If the charges have substantial sup-
port, the formal hearing/appellate review
process under the APA can be initiated. If
not, the charge should be dismissed by the
UADD. The employee would then have to

file a lawsuit in district court if he wished to
pursue the matter.

It also may be appropriate to impose a |

filing fee on the party who elects a formal
hearing. Currently, it costs an employee
nothing to file a charge or to have an admin-
istrative hearing on it, whether or not the
charge has any merit. The imposition of a
filing fee may effectively cull charges which
warrant a hearing from those that do not.
Although a provision awarding the pre-
vailing party his costs and reasonable attor-
ney’s fees is also probably wise, the reality
is that costs and fees are rarely assessed
against employees. Such a provision, there-
fore, cannot be expected to deter frivolous
claims. Employers have observed that they
have no objection to UADA requirements or
UADD investigations; however, it does not
seem fair to them that a disgruntled em-
ployee can file a meritless charge because it
costs him nothing yet may cost the employer
a great deal even if its position is ultimately
vindicated.

REMEDIES

The UADA is silent concerning the relief
to be awarded a victim of employment dis-
crimination. Sect. 34-35-7.1(5) simply
states that in addition to issuing a cease and
desist order, the UADD may “provide relief
to the charging party.” By contrast, Title
VII authorizes injunctive relief, including
reinstatement and back pay. 42 U.S.C.
Sect. 2000e-5(d). (An employer’s recov-
ery of attorney’s fees is allowed only in
cases where the plaintiff’s claim is deemed
“frivolous, unreasonable or groundless.”)
See e.g., Christiansburg Garment Co. v.
EEOC, 434 U.S. 412, 422 (1978).

The UADD maintains that such relief is
also authorized under the state statute des-
pite its silence. This position may be
necessary in light of the agency’s deferral
agreement with the EEOC and the fact that
the federal agency is required to terminate
such an agreement with any state which
cannot provide “effective enforcement” of
employee rights. 42 U.S.C. Sect. 2000e-
8(b). ,

In most instances, the silence of the
UADA on remedies will not be material
because discrimination charges under state
law are normally filed under Title VII and
the latter statute’s remedies will be avail-
able. Nevertheless, it seems appropriate for
the Utah Legislature to amend the UADA to
include relief provisions paralleling Title
VII's. Needless litigation on the existence
of state remedies may be avoided. Also,
such an améndment would preserve the
compatibility of Title VII and the UADA
necessary for the continuation of the
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UADD’s deferral agreement with the
EEOC.

Express specification on remedies is also
appropriate in light of Sect. 34-35-7.1(11):
“The procedures contained in this Section
and Sect. 34-35-8 are the exclusive remedy
under state law for employment discrimi-
nation because of race, color, sex, age,
religion, national origin or handicap.” This
provision was enacted to avoid the phenom-
enon of employees combining common law
contract and tort claims with discrimination
charges in order to obtain greater damages.
An example of this would be an employee
claiming she was terminated because of her
sex and then asserting that the sex discrimi-
nation constituted breach of an express or
implied contract with her employer, breach
of the implied covenant of good faith and
fair dealing, and tortious wrongful dis-
charge. The employee would seek not only
back pay and attorney’s fees provided under
Title VII, but also damages for emotional
distress, consequential economic damages
and punitive damages. In some states,
seven-figure verdicts have been awarded to
discharged employees through the use of
these common law theories. In states per-
mitting it, the ability of an employee to
bootstrap common law tort and contract
claims onto a discrimination claim has cre-

ated potentially ruinous financial conse-
quences for employers and has largely
eliminated the ability to estimate potential
damages which is needed for evaluating
out-of-court settlements.

The salutary purpose of Sect.
34-35-7.1(11) should be reinforced by elim-
inating potential confusion arising from its
making UADA remedies exclusive when
none are stated. State courts should be em-
powered to grant relief as appropriate in the
form of back pay, injunctive relief, liti-
gation costs and reasonable attorney’s fees.
In light of the fact that the APA appears to
govern procedures under the UADA, relief
should be specified in order to avoid the
possible pitfall contained in Sect.
63-46(b)-17(a)(a) of the APA, which states
that in review of adjudicative proceedings,
“the court may award damages or com-
pensation only to the extent expressly au-
thorized by statute.” (Emphasis added.)

Amending the UADA to provide relief
recognized under Title VII will thus har-
monize the APA with the UADA and federal
law with state law. Most importantly, it will
strengthen the exclusive remedy provision
of Sect. 34-35-7.1(11). As aresult, victims
of unlawful discrimination will have fair
and reasonable recourse for their wrongs
while employers will be able to avoid poten-

tially devastating and uninsurable losses
that bear no reasonable relation to their
actions.

CONCLUSION

The proposed changes to the UADA dis-
cussed in this article are not meant to be
exclusive and do not embrace all of the
proposals or suggestions that have been
made to the Industrial Commission. Be-
cause these and other rule-making or legis-
lative changes are currently being
considered, interested persons should con-
tact members of the Commission or the
Director of the UADD, John A. Medina, to
express their opinions. I would also be in-
terested in hearing any such opinions or
suggestions and would endeavor to see that
they were given attention by the Com-
mission or possibly members of the Legis-
lature.
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time and evenings, and are ideal for

e client meetings and consultations

The staff of the Law and Justice Center will make all arrange-
ments for you, including room set-up for groups of up to 300
people, food and beverage service, and video and audio equip-

The costs for use of the Law and Justice Center are signifi-
cantly less than similar facilities in a hotel . . . and specifically
designed for your use. Adjacent free parking is one more advan-
tage, making this an ideal location for your event.

For information and reservations for the Utah Law and Justice
Center, contact Kaesi Johansen, 531-9077.

e depositions

¢ conferences

. arbitration

* business receptions
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This article reviews selected decisions
of the United States Supreme Court,
the Utah Supreme Court and the Court of
Appeals of Utah which affect state and local
governments. The period reviewed is Feb-
ruary 1, 1988, through March 1, 1989.

SUMMARY

The cases are reviewed by topic. The first
topical category focuses on the First
Amendment and contains five cases, four by
the United States Supreme Court and one by
the Utah Supreme Court. These cases exam-
ine a local law prohibiting discrimination in
private clubs, a state statute regulating the
display of sexually explicit materials which
are accessible to juveniles, a local ordinance
prohibiting the solicitation of sexual con-
duct, a local ordinance regulating news-
racks for the sale of newspapers and a local
ordinance prohibiting the picketing of indi-
vidual residences.

The second category focuses on the
Commerce Clause and includes two cases in
which the United States Supreme Court
applied tests described in Complete Auto
Transit, Inc. v. Brady' to state taxation of
enterprises in interstate commerce.

The third category contains three United
States Supreme Court cases relating to 42
U.S.C. Sect. 1983 liability. The first case
defines which public officials have final
policy-making authority which will expose
a municipality to liability. The second case
‘focuses on the inadequacy of policy training
as a cause of action. The third case deals
with whether state court judges should have
absolute immunity for their administrative
acts.

The fourth category deals with govern-
ment taking or damaging private property.

By Richard S. Dalebout
Prepared for
Brigham Young University
J. Reuben Clark Law School
State and Local Government Conference
March 24, 1989

MR. DALEBOUT received a B.A., Brigham Young
University (1968), J.D., University of Utah, College
of Law (1971). He is presently Assistant Professor of
Business Law at Brigham Young University; formerly
as Provo City Prosecutor, Deputy Utah County Attor-
ney (Civil Division) and Assistant Provo City Attor-
ney.

In this category is a United States Supreme
Court case examining a local rent control
ordinance and a Court of Appeals of Utah
decision examining city construction of a
curb, gutter and sidewalk on city property,
which eliminated parking on private prop-
erty.

The fifth category contains three Utah
zoning cases. Two of the cases involve
application of the Utah Supreme Court de-
cision in Chambers v. Smithfield City*that a
board of adjustment, and not a city legis-
lative body, is the proper appellate forum

I P ST 0 oSBT
1988-89 Cases Affecting

State and Local Government

(Research for this paper was done by Richard Stapler,
a law student at the J. Reuben Clark Law School)

for a person aggrieved by a zoning decision.
The last case involves a determination of
when a mobile home is “occupied,” and for
that reason illegally used in a city.

The sixth category of cases is labelled
Potpourri because it is a collection of six
widely different cases affecting state or
local governments. The cases in this cat-
egory deal with federal tax limitations on the
issuance in “bearer” form of state and local
government bonds, federal pre-emption in
relation to state regulation of businesses
involved in the interstate transmission and
storage of natural gas, federal pre-emption
in relation to the taxation and regulation of
petroleum, application of state workmen’s
compensation and safety rules to workers
employed in federally owned facilities, state
utilities regulations as a constitutionally
prohibited “taking” and the surcharge pool-
ing required by the Utah Public Service
Commission’s Lifeline program.

Last are some observations about the
drafting of legislation to avoid con-
stitutional and other challenges, which ob-
servations are drawn from the cases
discussed herein.

FIRST AMENDMENT

In 1985, New York City amended its
“Human Rights Law” in relation to dis-
crimination in “public” clubs. Under the
amendment, a club is “public” if it has more
than 400 members and regularly sells goods
or services to nonmembers. Benevolent or-
ganizations and religious organizations are
exempted from coverage. In New York
State Club Ass’n v. City of New York,’ the
United States Supreme Court held that the
amended law was not facially invalid be-
cause it was capable of being applied with-
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out violating protected rights of expression
and association. Nor was it overbroad in
prohibiting protected rights; any problem of
that kind could be handled on a case-by-case
basis.

Virginia v. American Booksellers Ass’n.
Inc.” is an apparent outgrowth of Ginsberg
v. New York (1968),° in which the United
States Supreme Court upheld restrictions on
the sale of materials that are “harmful to
juveniles.” In Virginia, a state statute made
it unlawful to display materials that are
“harmful to juveniles” in such a way that
“juveniles may examine and peruse” those
materials. The Court could not discern from
the statute: (1) what materials are prohibited
as harmful to juveniles, nor (2) is a book-
store owner required to prohibit juveniles
from examining the prohibited materials, or
is it sufficient for a bookstore owner to step
forward and stop a juvenile who is observed
examining the prohibited materials. In an
effort to find a “narrowing construction”
that would avoid a conclusion overbroad or
vague, the Court certified the two questions
above to the Virginia Supreme Court for
interpretation.

In Provo City Corp. v. Willden,®a mu-
nicipal ordinance prohibited the solicitation
of a broad range of sexual conduct. Admit-
ting that his solicitation of homosexual sex
would be prohibited by a properly drawn
ordinance, the appellant nevertheless
claimed, and the Utah Supreme Court
agreed, that the ordinance was overbroad
and criminalized protected behavior such as
a man suggesting to his wife, during a stroll
through a public park, that the two of them
go to their home and engage in sexual inter-
course. The Court concluded that the plain
language of the ordinance prevented any
narrowing interpretation that would limit
the scope of the prohibition to solicitation of
unlawful sexual conduct.

In City of Lakewood v. Plain Dealer
Publishing Co.,”the United States Supreme
Court invalidated a permit system by which
newsracks for the sale of newspapers were
allowed to be placed on public property.
The principal objection to the ordinance was
that permits could be refused at the dis-
cretion of the mayor, and there were no
standards controlling the mayor’s decision.
Left undecided were whether an outright
ban on newsracks on public property would
be constitutional, or whether some form of
permit system, with standards, would be
constitutional .

In Frisby v. Schultz,® a municipal ordi-
nance (which grew out of the activities of
anti-abortion protesters who were picketing
the residence of a physician who performed
abortions) prohibited picketing “before or
about the residence or dwelling of any indi-

vidual.” The United States Supreme Court
applied Perry Education Ass’n v. Perry
Local Educators’ Ass’n’ and viewed the
public streets in front of the residence as a
public forum. The constitutional standards
for an enforceable “content-neutral” ordi-
nance are (1) that the ordinance be “nar-
rowly drawn to serve a significant
government interest, and (2) that the ordi-
nance “leave open ample alternative chan-
nels of communication.” The Court found
that the Perry standards had been met and
upheld the ordinance.

COMMERCE CLAUSE

In D.H. Holmes Co. Ltd. v.
McNamara,” the United States Supreme
Court assessed the validity of a use tax
imposed by the State of Louisiana on cata-
logs designed and printed in New York,
Atlanta, Boston and Oklahoma City for a
Louisiana department store, 82 percent of
which were distributed in Louisiana. The
Court upheld the tax against a claim that it

Vague or ambiguous
statutes and
ordinances encroach
on protected rights.

violated the Commerce Clause. The Court
noted that interstate commerce should pay
its fair share of state taxes. The Court went
on to hold that the following standards from
its Complete Auto (1977)" decision had
been met: (1) does the taxed activity have a
substantial nexus to the state, (2) is the tax
fairly apportioned, (3) does the tax dis-
criminate against interstate commerce and
(4) is the tax fairly related to benefits pro-
vided by the state.

In Goldberg v. Sweet, ?the United States
Supreme Court assessed the validity of an
excise tax by the state of Illinois on tele-
communications service. The tax was 3
percent of the gross charge of an interstate
telephone call originating or terminating in
Hlinois. The statute allowed a credit to a
taxpayer who could prove payment of a tax
on the same telephone call in another state.
The Court concluded that the Complete
Auto test (described above) had been met
and upheld the validity of the tax.

SECT. 1983 LIABILITY

In City of St. Louis v. Praprotnik,” a
former municipal employee sued under 42
U.S.C. Sect. 1983 claiming he was laid off
in retaliation for his exercise of First
Amendment rights as part of repeated civil
service appeals. Central to the employee’s
claim against the City was whether the ac-
tions of his supervisors represented official
policy. The United States Supreme Court
held that the policy of a city is established by
those who have final policy-making author-
ity under state law. " Holding that the super-
visors of the employee did not have final
policy-making authority, the Court re-
versed. The Court did not rule on whether,
in fact, any First Amendment rights were
violated.

In City of Canton, Ohio v. Harris, it was
claimed that the plaintiff’s rights under the
Due Process Clause of the Fourteenth
Amendment were violated when she was
not given necessary medical care while in
police custody. Under city regulations, a
police shift commander (who had only first
aid training) had sole discretion to deter-
mine when a detainee required medical
care. The Court held “that the inadequacy of
police training may serve as the basis for
Sect. 1983 liability only where the failure to
train amounts to deliberate indifference to
the rights of persons with whom the police
come into contact.”

In Forester v. White, '°a state court judge
was sued for discrimination in relation to the
discharge of a female probation officer over
whom he had administrative authority. The
United States Supreme Court held that a
judge has absolute immunity in relation to
judicial acts, but not in relation to admin-
istrative acts.

TAKING OR DAMAGING OF
PRIVATE PROPERTY
In Pennell v. City of San Jose, a city rent
control ordinance was challenged on the
basis that certain “hardship” provisions

“therein constituted a “taking” of the prop-

erty of landlords in violation of the Fifth and
Fourteenth Amendments. The principal
point of contention was a “tenant hardship”
provision. The ordinance allows a landlord
to automatically raise the annual rent of a
tenant in possession by 8 percent. If the
landlord wishes to raise rent more than 8
percent, the tenant is entitled to a hearing at
which factors related to the landlord’s costs,
the condition of the rental market and hard-
ship to the tenant are considered. The land-
lords argued that tenant hardship has
nothing to do with fair rent and is merely
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subsidized housing for the poor and thus an
unconstitutional “taking.” Noting that to
date no landlord had actually been denied a
rent increase because of tenant hardship, the
Court found an insufficient factual basis to
decide the “taking” issue and saved that
issue for resolution on a case-by-case basis.
(The Court also held that the decision-
making process of the ordinance was
reasonable and not a denial of Due Process,
and that distinguishing landlords with hard-
ship tenants has a rational basis, for which
reason there was no Equal Protection vio-
lation.)

In Three D-Corp. v. Salt Lake City, *the
city constructed curb, gutter and sidewalk
on city property, where none had been be-
fore. The result was to alter access to adja-
cent, privately owned, commercial
properties, and reduce the number of park-
ing spaces in front of those properties.
These events called into play Article II,
Sect. 1 of the Utah Constitution, which
provides that “private property shall not be
taken or damaged for public use without just
compensation.” The Court of Appeals of
Utah reversed the trial court and held that
governmental action of the type described
above, not amounting to a physical taking,
which substantially impairs a right ap-
purtenant to property or otherwise causes a
peculiar injury, gives rise to a cause of
action.

ZONING

In Davis County v. Clearfield City,* the
Court of Appeals of Utah applied Chambers
v. Smithfield City® and disapproved the
prescribed method of zoning appeals in
Clearfield City. Under the Clearficld zoning
ordinance, a planning commission denial of
a conditional use permit was appealable to
the city council. The Court reiterated the
Utah Supreme Court holding in Chambers
that UCA Sect. 10-9-9 provides that a board
of adjustment is the exclusive forum for city
zoning appeals.? Thereafter, on appeal to
the district court from an adverse decision of
the city council, an extraordinary writ
(mandamus)? was an appropriate form of
relief; the “plenary action for relief” de-
scribed in UCA Sect. 10-9-15 did not apply
because that form of relief applies to appeals
from a board of adjustment.?

In Scherbel v. Salt Lake City Cor-
poration,* the Utah Supreme Court applied
its Chambers decision to a city operating
under council-mayor form of government.
The Court held that resolution of zoning
disputes is an executive function,? the
proper forum for which is a board of adjust-
ment. The appellant, however, was not en-
titled to relief from the courts because the
applicable zone classification was changed

while his application was pending before the
city, and his right to approval under the
previous zone classification had not
vested.*

Salem City v. Farnsworth” was a crimi-
nal action to punish the prohibited use of an
“occupied” trailer house within Salem City.
The word “occupied” was not defined in the
zoning ordinance, and the evidence was that
the trailer house was being used for storage,
but no person was residing in it. The Court
of Appeals of Utah stated that “undefined
words in a zoning ordinance must be given
their plain and ordinary meaning.” Based
thereon, the Court held that a trailer house
was not “occupied,” within the meaning of
the zoning ordinance, because it was not
inhabited by humans.

POTPOURRI
In South Carolina v. Baker,? the United
States Supreme Court upheld Sect.
310(b)(1) of the Tax Equity and Fiscal Re-
sponsibility Act of 1982, which eliminates

Careful drafting of
detailed standards
can avoid unbridled
discretion by
officials.

the federal tax exemption for interest earned
on long-term state and local government
bonds, if the bonds are not issued in “regis-
tered” form. Historically, such bonds have
been issued in “bearer” form, which is eas-
ily adaptable to tax evasion schemes. The
new requirement was held not to violate
either the Tenth Amendment or the “doc-
trine of intergovernmental tax immunity.”

In Schneidewind v. ANR Pipeline Co.,”
the Michigan State Public Service Com-
mission had attempted, pursuant to statute,
to regulate certain long-term securities
issued by affiliated Delaware corporations
which were engaged in the interstate trans-
mission and storage of natural gas. The
United States Supreme Court held that pro-
visions of the Natural Gas Act of 1938
pre-empted the field of transportation or sale
of natural gas in interstate commerce, to the
exclusion of state law.

In Puerto Rico Dep’t of Consumer Af-
fairs v. ISLA Petroleum Corp.,” the Puerto
Rico Department of Consumer Affairs had

adopted an excise tax and price regulations
in relation to petroleum. The United States
Supreme Court held that petroleum alloca-
tion and pricing provisions in the Emergen-
cy Petroleum Allocation Act (adopted by
Congtress in 1973) had expired. The police
powers of the states are not superseded
(pre-empted) by federal statutes unless there
is a clear expression of intent to do so.
Hence, with the expiration of the federal
provisions, the Puerto Rican excise tax and
price regulations were enforceable.

In Goadyear Atomic Corporation v. Mil-
ler,” an employee of a private corporation
under contract with the Department of En-
ergy to operate a federal nuclear production
facility was injured during the course of his
employment. The worker applied for, and
received, state workmen’s compensation.
Thereafter, he applied for an additional ben-
efit allowed under state law in cases where a
worker’s injury is caused by an employer’s
violation of state safety regulations. The
Supremacy Clause prohibits state regulation
of workers at federal facilities without the
consent of Congress. In 40 U.S.C. Sect.
290, Congress allows application of state
“workmen’s compensation laws” to
workers at federal production facilities. The
United States Supreme Court held that, in its
historical context, the language of Sect. 290
was broad enough to include, within reason,
all of the compensation schemes (including
the award based on a safety violation) re-
lated to workmen’s compensation.

In Duquesne Light Co. v. Barasch,” the
United States Supreme Court faced a claim
by two state-regulated Pennsylvania electric
utilities that a rate structure imposed on
them amounted to a “taking” in violation of
the Fifth Amendment. The utilities had in-
vested large sums of money in preliminary
work on some nuclear generating plants, the
plans for which were thereafter cancelled.
Pennsylvania law required that rates be
fixed without including the cost of planned
but uncompleted generating facilities in the
rate base. The Court denied the claim, not-
ing that the financial integrity of the com-
panies had not been compromised and held
that in relation to state-regulated utilities a
constitutional taking occurs only when the
allowable rate structure is so “unjust” as to
be confiscatory.

In Mountain States Tel. & Tel. Co: v.
Public Service Commission of Utah,” the
Utah Supreme Court examined a “Lifeline”
program ordered by the Public Service
Commission of Utah. Under the order, a
statewide surcharge was placed on tele-
phone service with the proceeds being
placed in a pool to pay for the Lifeline
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Attention

Former
Utah

Judges:
Arbitration Forums, Inc., a nonprofit
organization with over 40 years ex-
perience in resolving insurance re-
lated disputes, is looking for for-
mer judges from the Utah Supreme
Court or District Courts to scrve
as arbitrators/mediators for our Ac-
cident Arbitration Forum program.

We are looking for former judges
because of their expertise and
demonstrated objectivity.

As an arbitrator/mediator, you'll
be asked to resolve any insurance
related dispute either through bind-
ing arbitration or advisory media-
tion.

For more information call or
write:

(800) 426-8889
Arbitration Forums, Inc.
200 White Plains Road
P.O. Box 66

Tarrytown, New York 10591

program. Mountain Bell claimed that it had
fewer Lifeline customers than did other
telephone companies, and, thus, Mountain
Bell customers would be subsidizing the
customers of other telephone companies.
Mountain Bell claimed, and the Court
agreed, that the statutory powers of the
Public Service Commission to regulate pub-
lic utilities are not broad enough to empower
it to order the challenged pooling ar-
rangement.

SOME OBSERVATIONS

Sixteen out of the 20 decisions (80 per-
cent) reviewed above involve the meaning
or enforceability of statutes or ordinances.
In the process of reviewing these statutes or
ordinances, the courts asked questions such
as: what is the meaning of the measure; did
the adopting body have authority to enact
the measure; does the measure conform to
applicable law; does the measure accom-
plish the intended purpose; does the mea-
sure encroach on protected rights; or, are
there standards to protect against abuses.
The answers the courts got to these ques-
tions bring into focus the skill with which
the various measures were crafted. The skill
used by the draftsmen of these measures
suggests the following observations about
the draftsman’s part in the legislative pro-
cess:

1. Where a controlling statute or regu-
lation gives relatively clear direction, fol-
low it. An example on this point is the
application of UCA Sect. 10-9-9 (as amend-
ed by HB 76) to municipal boards of
adjustment. A draftsman should take care to
follow restrictions on zoning appeals and
not give the legislative body the “right” to
hear unauthorized appeals.

2. Where regulation or control is per-
mitted, don’t try to go too far. There are
several positive examples on this point: one
of the reasons the New York anti-
discrimination law and the San Jose rent
control ordinance survived challenges may
be that each focused tightly on the identified
problem. And the draftsmen of these mea-
sures seem to have been very calculating in
how far regulation could extend before
reaching the boundary line of unen-
forceability. Likewise, in the Illinois tax on
interstate telephone service, the draftsmen
were careful to allow a credit to a taxpayer

~ who had already paid a tax on the subject

service.

3. Where appropriate, use standards to
avoid unbridled discretion. The detailed
standards in the New York anti-
discrimination law and the San Jose rent
control ordinance clearly were major factors
in helping -those measures survive con-
stitutional challenge. In contrast, the lack of

standards and the unbridled discretion given
the Mayor in City of Lockwood in admin-
istering permits for newsracks was the
reason that measure failed. A note of cau-
tion is found in the anti-picketing ordinance
in Frisby v. Schultz, wherein the ordinance
survived, in part, by virtue of a “content-
neutral” obsolute ban on picketing, instead
of an attempt to merely limit activity with
the use of standards.

4. Draft carefully. Good work always
stands out. Carefully drawn legislation suc-
ceeds on the merits and by its quality gives
the Courts a level of comfort, which in-
creases the prospect that the Courts will not
invalidate the measure. (Compare the draft-
ing decisions made by the municipal attor-
ney in City of Lakewood with the drafting
decisions made by the municipal attorney in
Frisby v. Schultz. These drafting decisions
were a major factor in the first ordinance
failing on appeal, and the second ordinance
succeeding on appeal.) '

1430 U.S. 274, 97 S.Ct. 1076, 51 L.Ed.2d 326 (1977).

2714 P.2d 1133 (Utah 1986).

3487 U.S. , 108 S.Ct. 2225, 101 L.Ed.2d 1 (1988).

4484 U.S. , 108 S.Ct. 636, 98 L.Ed.2d 782(1988).

5390 U.S. 629, 643, 88 S.Ct. 1274, 1282, 20 L.Ed.2d 195
(1968).

6100 Utah Adv. Rep. 7 (1988).

7486 U.S. , 108 S.Ct. 2138, 100 L.Ed.2d 771 (1988).
8487 U.S. , 108 S.Ct. 2495, 101 L.Ed.2d 420 (1988).
2460 U.S. 37, 44, 103 S.Ct. 948, 954, 74 L.Ed.2d 794
(1983).

10485 U.S. , 108 S.Ct. 1619, 100 L.Ed.2d 21 (1988).
11430 U.S. at 274.

12488 U.S. , 109 S.Ct. 582, 102 L.Ed.2d 607(1988).
13485 U.S. , 108 S.Ct. 915, 99 L.Ed.2d 107(1988).

4 Query: is the status of an employee as a final policymaker to
be determined as a matter of law, or by ajury? See, 108 §.Ct.
at925: “. . . certainly there can be no justification for giving a
jury the discretion to determine which officials are high
enough in the government that their actions can be said to
represent a decision of the government itself.”

u.s. s S.Ct. , 1989 WL 14966 (No. 86
1088, decided Feb. 20, 1989).

16 484 U.S. , 108 S.Ct. 538, 98 L.Ed.2d 555 (1988).

17485 U.S. , 108 S.Ct. 849, 99 L.Ed.2d 1 (1988).

18752 P.2d 1321 (Utah App. 1988).

19756 P.2d 704 (Utah App. 1988).

20714 P.2d at 1133,

21 The 1989 Utah Legislature (HB 76) amended Sect. 10-9-9 to
provide that the legislative body of a municipality may, by
ordinance, provide that the legislative body may hear appeals
relating to conditional use permits.

2 Utah R. Civ. P. 65B(b)(3).

B See Xanthos v. Board of Adjustment 685 P.2d 1032 (Utah
1984) (“plenary action for relief” discussed).

2 758 P.2d 897 (Utah 1988).

25 See Martindale v. Anderson, 581 P.2d 1022 (Utah 1978).

26 See Western Land Equities, Inc. v. City of Logan, 617 P.2d
388 (Utah 1980) (vesting of rights in relation to a zone
change discussed).

27753 P.2d 514 (Utah App. 1988).

2485 U.S. , 108 8.Ct. 1355, 99 L.Ed.2d 542 (1988).
¥ 435U.8S. , 108 S.Ct. 1145, 99 L.Ed.2d 316 (1988).
%485 U.S. , 108 S.Ct. 1350, 99 L.Ed.2d 582 (1988).
31 486 U.S. , 108 §.Ct. 1704, 100 L.Ed.2d 158 (1988).
32488 U.S. , 109 S.Ct. 609, 102 L.Ed.2d 646 (1988).

33 754 P.2d 928 (Utah 1988).
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STATE BAR NEWS-

Bar Commission
Highlights

Atits regularly scheduled meeting on Feb-
ruary 17, the Board of Bar Commissioners
received the following reports and took the
actions indicated:

1. Received a report of the Lawyer Ben-
efits Committee by Randon Wilson, Chair;
approved a disability insurance program of
Standard Insurance Company for endorse-
ment; reviewed preliminary data on a mem-
ber FAX program; and discussed the
administration of the Blue Cross, Blue
Shield Program.

2. Approved the minutes of the January
27 meeting with minor amendments.

3. Received the Executive Committee
report, including reports on Bar represen-
tatives’ presentations at the ABA Mid-Year
meetings; noted upcoming presentations to
be made at the Western States Bar Con-
ference; appointed Keith Chiara to the
Board of Trustees of DNA-Peoples Legal
Services; and acted on various admin-
istrative inquiries.

4. Received the Executive Director’s
Report noting the filing of three research
grant requests for the Law and Justice
Center; reviewed the increased consumer
use of the Tuesday Night Bar; accepted for
study a proposal by the Administrative Prac-
tice Section for new membership categories;
reviewed materials regarding further de-
velopment of pro bono legal services
efforts; and discussed suggested enhance-
ments to the annual Bar Directory.

5. Received the Admissions Report, ap-
proving petitions related to the MPRE exam
and a reinstatement following suspension
for dues nonpayment; considered and ap-
proved a report of the Character and Fitness
Committee on a petition for readmission;
and noted status of pending petition for
proposed changes to Bar exam rules.

6. Received the Discipline Report, acting
on pending private and public discipline
matters as reported elsewhere in this issue;
and reviewed the annual report of the Office
of Bar Counsel.

7. Received the report of the Legislative
Affairs Committee by Roger Sandack,
Chair, and Travis Bowen, Legislative Liai-
son. Reviewed status of bills regarding child
support guidelines, judicial review of ad-
ministrative agency rulings, products liabil-
ity, punitive damages, rules of criminal

procedure, pro bono counsel immunity and
others.

8. Received the report of the Associate
Director on plans for the Mid-Year and
Annual Meetings.

9. Met for a working luncheon with the
Utah Supreme Court.

10. Reviewed the status of pending liti-
gation.

11. Received the report of ABA Delegate
Norman Johnson regarding actions taken by
the ABA House of Delegates at its Mid-
Year Meeting in Denver.

12. Received the report of the Ethics Ad-
visory Opinion Committee by Patricia
Christensen including proposed rules of
procedure for the committee; adopted a poli-
cy, pending further action on the rules, that
no ethics opinions would be issued in re-
sponse to requests where the issues involve
pending litigation.

13. Received the report of the Young
Lawyers Section by Jerry Fenn, Young
Lawyers Section President, noting Young
Lawyers Section representation at recent
and future ABA meetings; and acknowl-
edged the Section’s development of its
Community School Program.

14. Reviewed space development needs
and proposals for the undeveloped areas of
the Law and Justice Center, approving fur-
ther development of the space subject to
certain financial arrangements being ac-
complished.

15. Received a report on MCLE and the
invitations to Bar members to apply for
nomination to the MCLE Board.

16. Reviewed a committee report on al-
ternative methods of filling vacancies on the
Bar Commission, electing to preserve pre-
sent provisions of the Bylaws.

17. Reviewed the report on the Ap-
prenticeship Project, including a minority
report and acted to repeat the program in the
fall of 1989.

A full text of the minutes of this and other
meetings of the Bar Commission is avail-
able for inspection at the office of the Ex-
ecutive Director.

Discipline Corner

ADMONITIONS

1. An attorney was admonished for vio-
lating Rule 4.2 by communicating by letter
with an opposing party whom the attorney
knew was represented by counsel.

2. For the inappropriate manaer in which
the attorney handled a client’s divorce hear-
ing; specifically, the attorney had attempted
to postpone the hearing solely for the attor-
ney’s own convenience and was admon-
ished.

3. An attorney was admonished for vio-
lating Rule 1.4(a) by failing to communicate
adequately with the client regarding court
orders or actions taken and for failing to
respond adequately to the client’s requests
for status reports and information.

PRIVATE REPRIMAND

1. For violating DR 6-101(A)(3) for ne-
glect of a legal matter, an attorney was
privately reprimanded for failing to monitor
the entry of a judgment against the client,
failing to inform the client as to the status of
the entry of the judgment, and failure to file
a timely appeal after express direction to do
so by the client.

PUBLIC REPRIMAND

1. Anthony M. Thurber was publicly rep-
rimanded for engaging in conduct preju-
dicial to the administration of justice in
violation of DR 6-102(A)(5), by paying the
net proceeds of a settlement directly to his
client in violation of the client’s earlier
assignment of those proceeds to a bank and
the client’s earlier instructions that Mr.
Thurber should honor the assignment, and
for presenting defenses and testimony in a
subsequent lawsuit in an attempt to avoid
liability for his actions, which the trial and
appellate courts chose to reject.

SUSPENSION
1. On March 2, 1989, the Utah Supreme
Court entered an order of interim suspension
suspending Gerald Turner from the practice
of law during the pendency of his appeal of
his conviction of bankruptcy fraud in vio-
lation of 18 U.S.C. Sect. 152.
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At its October 28, 1988, meeting, the
Board of Bar Commissioners adopted the

of legislative advocacy:

1. Legislative activity of the Utah
State Bar Association may be as broad
as the legitimate purposes and objec-
tives listed in its bylaws:

a) to cultivate and advance the
science of jurisprudence; to promote
improvement of judicial procedures,
the courts and the administration of
justice;. . .[and]

b) to recommend to the Legislature
and other public bodies the enactment
or change of laws in the public inter-
est, and to oppose those laws or
changes in laws not in the public in-
terest.

2. Decisions concerning which
bills to support or oppose shall be
made by the Board of Bar Com-

_ missioners on a two-thirds vote of the
Commission.
3. Recommendations for positions
. on legislation shall come to the Board
of Bar Commissioners from its Legis-
lative Affairs Committee in con-
sultation with other interested
committees and sections of the Bar.

4. Any member of the Utah State
Bar who dissents from any legislative
position taken by the Board of Bar
Commissioners may apply for a pro-
portionate rebate of his/her dues; such
application may be made in writing to
the Executive Director of the Utah
State Bar in May of each year. The
dissenter need not identify the par-

following resolution of policy on the matter

Bar Lobbying Policy and Rebate Notice

ticular positions with which he/she
disagrees; members shall be notified
of his/her right to apply for such a
rebate.

Adopted October 28, 1988.

Pursuant thereto, the Board now reports
that the following legislative issues were
lobbied with the Bar Commission position
noted:

1. Judicial Salaries: FAVORED
increases consistent with the Report
of the Citizens Advisory Committee
on Executive and Judicial Com-
pensation for state judiciary.
FAVORED proposed increases in
federal judges’ salaries.

2. Child Support Guidelines:
FAVORED the guidelines as adopted
by the Judicial Council.

3. Judicial Review of State Agency
Rules: OPPOSED SB223 due to the
untenable burden on appellate courts
it would have created.

4. Partial Immunity for Pro Bono
Counsel: FAVORED.

5. Tax Initiatives A, B and C: OP-
POSED.

Members who wish to obtain a partial
rebate of their dues in proportion to the
dollar expenditures by the Bar in the
1988-89 legislative affairs activities (which
include direct lobbying and nonadvocacy,
impartial research assistance to the legis-
lative and executive branches) may submit a
letter request to the Executive Director. The
amount of the rebate, based upon a budget
of $18,000 and a membership of approxi-
mately 5,100, is set-at $3.53.

Last year, a number of Utah attorneys rode
in the Mayor’s bike ride to raise money for
the homeless shelter. Lawyers are invited
once again to join the Citibank Century—A
Recreational Bike Ride on Saturday, May
20. The proceeds will benefit the homeless

, project at 210 Rio Grande Street in Salt Lake
City.

The event features one ride for all abili-
ties. Participants may ride 25 miles, 62
miles or 100 miles, depending on personal
preference.

Peddle With the Mayor and
Raise Money for the Homeless

Registration is between 7:00 a.m. and
9:00 a.m. on the day of the event at the
location of the start of the ride, but pre-
registration by mail is advised. Forms are
available from Lynne Zimmerman in the
Mayor’s office.

The ride will begin at 350 N. Redwood
Road.

All cyclists are welcome. The $15 per
person entry fee covers the cost of the ride,
snacks, lunch, rest stops and a T-shirt.

Utah State Bar’s
59th Annual Meeting

Scheduled for
Sun Valley
on June 28 to July 1

The beautiful resort of Sun Valley will be
the location for the 1989 Annual Meeting.
Your Committee has planned a schedule
which will give you maximum time to enjoy
tennis, golf, swimming, fishing, shooting
and dining, combined with a very infor-
mative and substantive meeting program.

The Continuing Legal Education semi-
nars alone should make this meeting “a
must” for many Utah attorneys. Three ad-
ditional presentations will make this a most
memorable Annual Meeting. You’ll hear
from The Hon. Harold G. Christensen;
Deputy Attorney General of the United
States, James W. McElhaney, author and
Professor of Trial Practice and Advocacy;
and Gary Kinder, author and legal writing
expert.

According to Michael J. Mazuran,
Chairman, rooms have been blocked at Sun
Valley Resort for members of the Bar. For
those wishing to stay in neighboring
Ketchum, information on accommodations
is available through your travel agent or by
calling toll-free 1-800-635-1076.

The organized tournaments and sporting
events have some new twists this year de-
signed to make them more fun and more
“rewarding.” For example, the First Annual
President’s Cup Golf Tournament features a
scramble format with teams divided into
four skill levels. The low team score will
win, and there will be additional prizes for
longest drive and closest to the pin.

For those shooting trap, tickets will be
provided for winning each round, and a
drawing will be held at the conclusion for a
shotgun valued at $2,000. The winner of the
fishing tournament will also be richly re-
warded with a cane rod, according to Larry
Weiss who is coordinating the two events.

There will also be tennis, volleyball and a
fun run.

The 1989 Annual Meeting Committee is
Michael J. Mazuran, Chair, Hon. Timothy
J. Hanson, Larry R. Keller, Neil R. Sabin,
Kent Scott, Joanne C. Slotnik, Kathryn H.
Snedaker, Loren E. Weiss, Kent M. Kast-
ing (Commission Liaison), Stephen F.
Hutchinson and Barbara R. Bassett.

The Committee urges all Bar members to
plan now to enjoy a relaxed family vacation
in Sun Valley in conjunction with the Bar’s
Annual Meeting this June.
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Sun Valley
Sports Events

By Hon. Timothy Hanson

It you haven’t given much thought to the
Annual Meeting in Sun Valley this year, or
if you thought about it and figured you
might as well work, think about it again.
Not only will the Annual Meeting be edu-
cational (the organizing committee chaired
by Mike Mazuran has put together some
exciting and informative sessions), but the
sports activities figure to be nothing short of
fantastic. The best part is, you don’t have to
be a world class fly fisherman, inter-
nationally famous trapshooter or scratch
golfer to garner the top prizes.

For starters, Scott Wangsgard, together
with the good offices of Ducks Unlimited,
has put together a trap and skeet com-
bination shoot at the Sun Valley Gun Club
that will not only test skill in shotgun pro-
ficiency, but will provide a lot of fun. Space
limits full description of the shoot, but suf-
fice it to say that it will be a team, timed
shoot at both skeet and trap targets. Team
work and agility in reloading will be as
important as being a top shooter. A little
Iuck on the final drawing won’t hurt either.
Tickets will be given for each clay target hit,
and each ticket will be good toward the
grand prize drawing. The grand prize is a
presentation model Ducks Unlimited en-
graved Browning model A5 Sweet Sixteen,
valued in the area of $2,000.

There will be other prizes as well in such
.categories as high and low scores. If a
chance at the Ducks Unlimited Browning
shotgun was not enough to entice you to
participate, the modest registration fee will
include a Ducks Unlimited membership as
well as the 12-gauge ammunition used dur-
ing the shoot. Copies of the shooting layout,

rules and a look at photos of the grand prize
can be had by contacting either Scott
Wangsgard at 967-5500 or the author at
535-56717.

If the shooting event doesn’t tweak your
interest, consider the fly fishing. Larry
Weiss and Rocky Rognile have organized
the annual fly fishing tournament into a
spectacular event. Grand prize drawing
tickets will be issued with the entry fee, and
also awarded in relation to catch. So, like
the shooting event, those who may not be
the most ardent and proficient anglers have a
good chance at the grand prize. That prize is
nothing less than a limited edition R.L.
Winston fly rod known as “Tom Morgan’s
Favorite Rod.” It will be signed and num-
bered in a deluxe case. The grand prize will
also include a commemorative print by
Paradise Valley, Montana, artist Russell
Chatham. Additional prizes will go to the
tournament winner (most inches of fish
caught) as well as runners-up in that cat-
egory. Prizes for the biggest fish, biggest
fish story, and the like will also be awarded.
The proceeds of the event will be donated to
the Utah Trout Foundation, and used to
maintain and improve cold water fisheries in
Utah. Rocky and Larry advise that volun-
teers are needed to assist in running the
tournament, and if you or someone in your
family can assist, call Rocky at 355-6677 or
Larry at 532-3555.

The Annual Meeting Committee has not
neglected the golfers. The First Annual
President’s Cup Golf Tournament will be
played in a scramble format. Players will be
divided into four skill levels based upon
handicap or average score for 18 holes, with
one player being selected from each level to
form the teams. The men’s regular and
ladies’ tee boxes will be used for the tour-

nament. A scramble format will be used,

supplemented by special rules to add inter-
est and fun for all. Low team score for 18

holes wins the tournament. Registration
fees for the tournament will include green
fees, golf cart and individual trophies for the
winning team. In addition, there will be
prizes for closest to the pin and longest drive
in both men’s and women’s categories. In-
terested golfers may indicate their preferred
foursomes, which will be honored as much
as possible. Participants may also simply
enter the tournament and will be paired with
other players from various skill levels.

Ron Nehring is in charge of and will be
organizing the fun run for the runners
among us. Ron advises that while his run is
still in the latter stages of organization, it
will be a true fun run. There will be a shorter
run for kids and old fat people, particularly
judges over the age 55 who are attempting to
influence Ron to create a special class.
There will be prizes in all categories, en-
couraging broad participation. Ron also ad-
vises that he intends to have a longer and
challenging run for those serious runners.
Finally, Ron advises that he will do his
running himself and promises not to bring
his horse.

At the time this article is written, tennis
and volleyball tournaments are still in the
planning stages, and I am therefore unable
to report in any detail on those sports. Look-
ing at the effort that has gone into shooting,
fishing, golf and running, I can only antici-
pate that tennis and volleyball will be
equally as fun and as challenging.

So, whatever your reason, continuing
education, vacation with the family, stress
reliever, winning one of the outstanding
prizes, or if you just want to embarrass the
judge on the trap field, block out June 28
through July 1 and be in Sun Valley. If you
haven’t already sent in your registration
materials, do so at your earliest con-
venience. This year’s Annual Meeting
promises to be one of the best.

ALLEGED ERROR AND OMISSION

Plaintiff alleges failure to make a neces-
sary filing with the Internal Revenue Ser-
vice when liquidating a corporation
resulting in adverse tax treatment to the
liquidation.

RESUME OF CLAIM

corporation. The Insured understood that
the representation was limited to prep-
aration of all documents required for filing
and achievement of a corporate liquidation
under State law. The Insured was advised by

The Insured was engaged to liquidate a

Claim of the Month

the client that an independent accountant
had been retained for the purpose of tax
advice, the preparation of and the filing of
required tax documents, including the re-
quired notice of liquidation with the Internal
Revenue Service. The required notice of
liquidation was not filed with the Internal
Revenue Service with the result being ad-
verse tax treatment to the liquidation. The
client later claimed that the Insured was
engaged to liquidate the corporation and to
file the required notice of liquidation with

the Internal Revenue Service.

HOW CLAIM MIGHT
HAVE BEEN AVOIDED
While it might be considered to be stan-
dard of practice when preparing a corporate
dissolution to also prepare and file all
necessary tax documents, the Insured was
clearly retained for a limited purpose.
Therefore, the Insured might have avoided
this claim by preparing a specific retainer
agreement or confirmation of retention let-
ter to the client explaining the exact and
limited representation for which the Insured
was retained.
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Atits meeting in St. George on March 17,
1989, the Bar Commission approved a mo-
tion adopting the following policy resolu-
tion as proposed Bar policy on pro bono
responsibilities of Utah lawyers, providing
that the proposed policy be first published in
the Bar Journal and that comments be soli-
cited from Bar members for consideration
prior to final action on the policy. Members
are invited to review the proposed policy
and to submit written comments to the
Bar Commission, % Stephen F. Hutchin-
son, Executive Director, Utah State Bar,
645 S. 200 E., Salt Lake City, UT 84111.
Comments must be reviewed no later
than June 6 for consideration by the
Board at its June 16 meeting.

RESOLUTION

The Utah State Bar recognizes that there
is a large number of low income residents of
Utah who are unable to obtain legal help.
Increased pro bono participation by private
attorneys in Utah would significantly
expand the availability of civil legal services
to Utah’s low income population. In keep-
ing with the recent American Bar As-
sociation recommendation, the Utah State
Bar urges all attorneys to devote at least 50
hours per year to pro bono and other public
service activities that serve those in need or
improve the law, ‘the legal system or the
legal profession.

Public interest areas may include such
activities as the following:

Bar Commission Seeks Comments on
Proposed Pro Bono Policy

1. Poverty law. Legal services in civil
and criminal matters of importance to a
client who does not have the financial re-
sources to compensate counsel, including
appointment by the courts in habeas corpus.

2. Civil rights including civil liberties
law. Legal representation involving a right
of an individual which society has a special
interest in protecting.

3. Charitable organization represen-
tation. Legal service to, or service on the
boards of committees of, charitable, civic,
governmental and educational institutions
in matters which further their organizational
purposes.

4. Administration of Justice and Law Re-
form. Activity, whether under Bar as-
sociation auspices in the form of committee
work or otherwise, which is designed to
improve the law, the legal system or the
legal profession, increase the availability of
legal services or otherwise improve the ad-
ministration of justice.

5. Promote public education awareness
and understanding of the law.

The Utah State Bar also urges all law
firms and corporate employers to promote
and support the involvement of associates
and partners in pro bono and other public
service activities. The Bar urges law firms
to consider such options as counting all or a
reasonable portion of their time spent on
these activities, toward their billable hour
requirements, or by otherwise giving actual
work credit for these activities.

Recent Pro Bono
Developments

In the November 1988 issue of the Salt
Lake County Bar’s Bar and Bench pub-
lication, President J. Michael Hansen called
for suppert among Utah lawyers and pro
bono service standards on a voluntary basis.

As an example, the law firm of Fabian
and Clendenin adopted a pro bono policy
allowing firm members up to 50 hours an-
nually of pro bono or other public service
activities to be counted toward billable hour
requirements. According to Anne Milne of
Utah Legal Services, Inc., Fabian is the first
area firm to endorse such a policy.

The ABA’s Young Lawyers Division
sponsored a national resolution, ar-
guing that a renewed commitment to pro
bono work is necessary. As private law
firms’ billable hour requirements have in-
creased, the practical ability of lawyers to
become involved with public service work
has decreased, resulting in an insufficient
number of lawyers available to help the
poor.

The biggest debate ever on the business and
legal implications of a single common mar-
ket will be held in Stasbourg this year by the
International Bar Association’s Sections on
Business Law ‘and General Practice. It is
likely to be attended by more than 2,500
lawyers ‘and their guests from around the
world.

The SBL’s Ninth Biennial and the SGP’s
Fifth Biennial conferences will run from the
opening ceremony at the Congress Center
on Monday, October 2, until the closing
sessions on Friday, October 6. M. Jacques
Delors, President of the European Com-
mission, has agreed to address.the con-
ference.

- World’s Business Lawyers to Stage Biggest
Debate on the Legal Implication of 1992

Some of the issues to be discussed at the
conference, which will have more than 100
sessions and 500 speakers, include: The
future of the ECU—borrowing and lending
in the ECU; Bilateral negotiations with
“Fortress Europe” American and Asian
viewpoints.

For further details on the conference,
please contact the Legal Education Depart-
ment at the IBA, 2 Harewood Place, Han-
over Square, London W1R 9HB, telephone
(01) 629 1206 telex 8812664, FAX (01) 409
0456.

Lawyers for the Arts
Seeks New Members

Utah Lawyers for the Arts is seeking new
members who are willing to provide occa-
sional free legal assistance to artists and arts
organizations that meet certain income cri-
teria. Volunteer lawyers generally will be
assigned no more than one or two matters
per year. The types of cases referred in-
clude: questions concerning incorporation,
drafting of recording contracts, first
amendment litigation, licensing of designs,
questions regarding copyright, trademark
and royalties, and simple contractual mat-
ters. Members will receive ULA’s quarterly
newsletter, have access to ULA’s library on
art law, and be invited to lectures and sem-
inars sponsored by ULA on art and legal
topics. Membership fees are $15 for stu-
dents, $20 for attorneys who have practiced
for fewer than five years and $30 for attor-
neys who have practiced for five or more
years. For membership applications or ad-
ditional information, please call Sue Vogel
at Jones, Waldo, Holbrook & McDonough,
521-3200.
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The following members of the Utah State
Bar volunteered their time and talents to be
attorney coaches in the 1989 Tenth Annual
Statewide Mock Trial Competition spon-
sored by the Bar’s Law Related Education
and Law Day Committee (Beth Whitsett and
Chris Fuller, co-chairpersons) and the Utah
State Office of Education’s Law Re-
lated and Citizenship Education Project
(Nancy N. Mathews, Director).

More than 100 other members of the Bar,
including President Kent Kasting, members
of the Bar Commission, the Bar Foun-
dation, the judiciary and 50 members of the
Utah State Office of Education, including
members of the Utah State Board of Edu-
cation, also generously volunteered their
time in judging the more than 70 trials.

The parents and teachers of the more than
700 junior and senior high school students
who participated, as well as the students
themselves, gained a new perspective and
respect for the law and lawyers as the result
of the outstanding efforts of these fine attor-
neys.

School Attorney Coach
Bryant Intermediate Lisa Adams
Central Middle Doug Durbano
Central Davis Jr. - Olga Bruno
Churchill Jr. Carolyn Skuzeski
Kevin Smith
J.E. Cosgriff George Hunt
Paul Moxley
Dan Sanford
Evanston Middle Roger Cowan

Scott W. Reed
Kevin Richards
Lee Dever
Carolyn Nichols
Felshaw King
Bob Wright
Tad Draper

Hillcrest Jr.
Highland Middle
Hillside Jr.

Kaysville Jr.
Kennedy Jr.
Midvale Middle

Millcreek Jr.

Mont Harmon Jr.
Mound Fort Middle
Mueller Park Jr.

Northwest Intermediate

Oquirrh Hills

Our Lady of Lourdes
Rowland Hall/St. Mark’s
South Davis Jr.

St. Vincent

Vernal Jr.

West Lake Jr.

American Fork High
Ben Lomond High
Bonneville High
East High

Highland High

Kearns High
Layton High

Logan High

Mountain Crest High
Mt. View High
North Summit High
Ogden High

Orem High

Olympus High

Pleasant Grove High
Provo High
Rowland Hall/St. Mark’s

Richfield High

Sky View High

South Summit High
Uintah Basin Area Voc.
Viewmont High
Washington High

Woods Cross High

Mock Trial Attorney Coaches
and Judges Recognized

Ralph Mabey
Steve Rupp

Terry Cathcart
Randall Benson
John E. Schindler
Robert Froerer
Diane Wilkins
Dean Becker
Knute Rife
Dwight Epperson
Joe Joyce

Jeff Oritt

Patrick Casey
Steven Vanderlinden
Joe Gallegos
Harry Souvall
Rich Rose
Debbie Bonmark
Dennis C. Wilson
Ted K. Godfrey
Randy Richards
Mark Gaylord
Bruce Badger
Jodi Feuerhelm
Kevin Anderson
Glen Cook

Laura DuPaix
Glen Cella

Tom Willmore
Marlin Grant
Hon. Gordon Low
Thomas Scribner
Bruce Savage
Marty Custen
Gary Kuhlman
Warren Driggs
Greg Skordas
Bret Jenkins
Michael Mack
John Morris
Harry Caston
Richard Chamberlain
Larry E. Jones
Gerry D’Elia
Roland Uresk
Michael D. Neilsen
Kelly Cardon
Carl Ericson
Scott Christensen

The Rocky Mountain Mineral Law Foun-
dation is sponsoring the 35th Annual Rocky
Mountain Mineral Law Institute in Snow-
mass, Colorado, on Thursday, Friday and
Saturday, July 20 to 22, 1989.

The 35th Institute offers the combined
expertise of 26 outstanding speakers, all
experienced practitioners in natural re-
sources law. Presentations will address a
variety of practical legal and land problems
associated with the exploration for and de-

35th Annual Rocky Mountain
Mineral Law Institute

velopment of oil and gas, hard minerals and
water on both public and private lands. A
new half-day Environmental Session has
been added to this year’s Institute.

This Institute will be of interest to lawyers
and landmen as well as to corporate man-
agement, governmental representatives and
university faculty. )

For additional information, contact the
Foundation at (303) 321-8100.

Formal Ethics
Opinion: Letterhead

On January 27, 1989, the Board of Bar
Commissioners adopted the following for-
mal ethics opinion dealing with the appli-
cation of Rule 7.5(d) to the wording of
letterhead for attorneys who office share but
are not in any formal partnership. Questions
regarding the opinion may be directed to the
Office of Bar Counsel, 531-9110.

ISSUE
What kinds of common letterhead may
properly be used by solo practitioners who
office share but are not partners?

OPINION

It is unethical for solo practitioners who
office share but are not partners to use com-
mon letterhead that in any way implies that
they are partners. Letterhead that reads “A,
B and C, An Association of Solo Prac-
titioners,” or “A, B and C, Independent
Practitioners,” without disclaimer of part-
nership status, is ethically improper.

ANALYSIS

The parties requesting this opinion are
solo practitioners sharing office space. They
have used common letterhead that lists their
names as follows: “A, B and C, Attorneys at
Law.” They now propose to add an ex-
planatory phrase, “Association of Sole
Practitioners.” They request an advisory
opinion as to whether the letterhead “A, B
and C, Attorneys at Law, Association of
Sole Practitioners,” is permissible under the
Utah Rules of Professional Conduct.

Utah Rule of Professional Conduct 7.5(d)
controls the use of letterheads: “Lawyers
may state or imply that they practice in a
partnership or other organization only when
that is the fact.” The Comment to Rule 7.5
further explains: “With regard to paragraph
(d), lawyers sharing office facilities, but
who are not in fact partners may not de-
nominate themselves as, for example,
‘Smith and Jones,” for that title suggests
partnership in the practice of law.” DR
2-102(c) of the Utah Code of Professional
Responsibility formerly provided: “A law-
yer shall not hold himself out as having a
partnership with one or more other lawyers
or professional corporations unless they are
in fact partners.”

The American Bar Association has ad-
vised lawyers in an office sharing ar-
rangement to exercise care to maintain both
the substance and the impression of an inde-
pendent practice. This usually includes the
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use of separate pleadings, business cards,
telephone listings and letterheads. See ABA
- Formal Opinion 310 (6/20/63). See also
Connecticut Bar Informal Opinion 85-2;
Illinois Bar Opinion 764 (1/12/82); Michi-
gan Bar Informal Opinion CI-1039
(9/10/84) and CI-1044 (11/14/84); Phil-
adelphia Bar Opinion 86-82 (6/19/86);
Washington Bar Opinion 178 (9/84).

In dealing with the public, a solo prac-
titioner may very easily create the impres-
sion of a professional association which
does not in fact exist. Clients may rely, in
important ways, on these misleading im-
pressions. For example, they may expect
the sole practitioners to bear the joint and
several liability of partners, sec ABA For-
mal Opinion 115 (8/27/34); to have the
prestige of a partnership, sece ABA Formal
Opinion 106 (3/9/1934); and to rely on the
shared expertise, information and resources
of members of the partnership.

The use of a common letterhead is mis-
leading if it simply lists the names of solo
practitioners who are office sharing without
indication of the nature of their relationship.
Common letterhead is impermissible with-
out an adequate disclaimer that a partnership
or professional association does not exist; in
this opinion, we take no position about
whether common letterhead for solo prac-
titioners is ever permissible. No disclaimer
is adequate unless it is clear, simple and
unequivocal to the public as a whole. For
example, “a legal association” was found to
be an inadequate disclaimer by the Cal-
ifornia Bar. See California Bar Opinion
1986-90. “Law Offices/Smith, Brown &
Jones/Individual Practitioners, not a part-
nership” was found by the Pennsylvania Bar
to imply that a professional partnership ex-
isted. See Pennsylvania Bar Opinion 85-100
(8/23/85). The term “Association” is not an
adequate disclaimer; members of the public

“ethically improper.

cannot be expected without further ex-
planation to understand an “association” or
an “association of sole practitioners” is not a
partnership. See Inre Sussman241 Or. 246,
405 P.2d 355 (1965) Furthermore, the
phrase “Association of Sole Practitioners”
connotes a formal, established professional
organization, not mere office sharing.

The use of common letterhead by attor-
neys who share offices but are not partners is
therefore ethically improper when it does
not clearly state that the individuals listed
are independent, solo practitioners and that
the office sharers are not a partnership or a
professional association. Letterhead that
reads “A, B and C, An Association of Sole
Practitioners,” or “A, B and C, Independent
Practitioners” does not clearly state that the
office sharers are not a partnership or a
professional association, and is therefore

Effective January 27, 1989

The Utah State Bar announced seven
awards for distinguished service by indi-
viduals, sections and committees at the
Mid-Year Meeting in St. George. The
awards were presented by Bar President
Kent M. Kasting. Recipients were selected
on the basis of achievement; professional
service to clients, the public, courts and the
Bar; and exemplification of the highest
standards of professionalism.

DISTINGUISHED LAWYER
EMERITUS AWARD
D. RAY OWEN JR.

D. Ray Owen was admitted to the Utah
State Bar in 1940 following graduation from
the University of Utah College of Law. He
served as editor of the Utah Bar Bulletin and
was instrumental in the origination of the
Utah Bar Journal. He served as Editor-in-
Chief of the Journal from 1973 until last
year. Mr. Owen is also recognized for his
generosity in giving his extensive law li-
brary to the Utah Law and Justice Center.

DISTINGUISHED LAWYER IN
PUBLIC SERVICE AWARD
K.S. CORNABY
- K.S. Cornaby is a member of the Salt
Lake City law firm of Jones, Waldo, Hol-
brook & McDonough. He is a Utah State
Senator and has served as majority leader of
the Senate. He studied International Law at
the University of Heidelberg for three years
and received a J.D..degree from Harvard

Utah State Bar Presents Seven Awards
at Conclusion of 1989 Mid-Year Meeting

in many community affairs, currently ser-
ving as a board member for KUER Public
Radio, Blue Cross and Blue Shield of Utah,
University of Utah Graduate School of
Social Work Advisory Board and the Salt
Lake Convention and Visitors Bureau.

DISTINGUISHED NON-LAWYER

AWARD FOR SERVICE TO THE BAR
' ROBERT L. STAYNER

Robert L. Stayner is a certified public
accountant licensed in Utah and California.
He is a shareholder in Stayner, Fitzgerald,
Vance & Call in Salt Lake City. Mr. Stayner
is a 1955 graduate of the University of Utah.
He has served the legal profession as a
director of Legal Aid Society from 1978 to
1984, and as a long-standing, active mem-
ber of the Bar’s Unauthorized Practice of
Law Committee and the Fee Arbitration
Committee. Mr. Stayner is chairman of the
Friends of the University of Utah Libraries
and past president of Bonneville Kiwanis.

DISTINGUISHED LAWYER
POSTHUMOUS AWARD
ALBERT J. COLTON

Albert J. Colton was director and presi-
dent of the Salt Lake City law firm of Fabian
and Clendenin, and was also Canon Chan-
cellor at St. Mark’s Cathedral and Chan-
cellor of the Episcopal Diocese of Utah. Mr.
Colton obtained law degrees from Yale Law
School and Balliol College, Oxford, Eng-
land, which he attended as a Rhodes

Scholar. He served for three years as chair-
man of the Utah State Bar Examiners. Mr.
Colton also served on the boards of the Utah
Endowment for the Humanities, St. Mark’s
Hospital and the Salt Lake Area Chamber of
Commerce.

DISTINGUISHED SECTION AWARD
YOUNG LAWYERS SECTION

During the past year, the Young Lawyers
Section has conducted many successful law-
related public service projects including
Law School for Non-Lawyers, a legal in-
formation series; numerous in-school guest
lectures for elementary and secondary
schools; legal information booths in malls
during Law Day; and presentations at senior
citizen centers. The Section has also pro-
duced a Senior Citizens Handbook. The
Section has assisted the Bar in providing pro
bono legal services through the Tuesday
Night Bar.

DISTINGUISHED
COMMITTEE AWARD
BAR JOURNAL COMMITTEE
The Bar Journal Committee designed and
publishes the new Utah Bar Journal which
consolidates in one publication the Bar Let-
ter, Utah Bar CLE, the former Bar Journal
and the Barrister. Members of the Bar Jour-
nal Committee are Calvin E. Thorpe,
chairman, David B. Erickson, Stanford P.
Fitts, M. Karlynn Hinman, William D.
Holyoak, Hon. Michael L. Hutchings, Ke-
vin P. McBride, Leland S. McCullough Jr.,

Law School in 1966.-Mr. Cornaby is active
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Margaret R. Nelson, Clark R. Nielsen,
Nann Novinski-Durando, Glen W. Roberts,
Randall L. Romrell, Larry A. Steele, Doug-
las A. Taggart and Hon. Homer F. Wil-
kinson.

SPECIAL AWARD FOR
DISTINGUISHED COMMITTEE
IN EXTRAORDINARY AND
HISTORICAL ACHIEVEMENT
POST LAW SCHOOL
PRACTICAL TRAINING COMMITTEE

The Post Law School Practical Training
Committee was formed three years ago
under the direction of the Hon. J. Thomas
Greene. Fifty members developed and im-
plemented a pilot apprenticeship program
and expanded the Bridge the Gap program.
The program is currently being considered
for adoption by the Utah Supreme Court.

Notice to the
Bar and Public

On March 16, 1989, the Judicial Council
voted to rescind its ratification of Rule
6-402 of the Code of Judicial Admin-
istration effective immediately. Rule 6-402,
as adopted, provided that where a female
party was designated in the pleadings to a
divorce action by a surname other than her
husband’s, she should also be designated by
an AKA using her husband’s name. The
original purpose for the rule was to assist
clerks in separating divorce matters from
other types of civil cases and calendaring
them accordingly.

Since the rule’s adoption, however, court
clerks and court executives have developed
other procedures for identifying divorce
proceedings which are more reliable. These
procedures include a requirement that attor-
neys complete a cover sheet describing the
type of action being filed or identify the
matter as a divorce proceeding either ex-
pressly or by a letter designation in the
caption of the pleading. Given these im-
proved procedures and the questionable as-
sistance of the rule, the Judicial Council
voted to rescind it effective immediately and
to notify all district court clerks that the rule
would no longer be enforced.

If you have any questions concerning the
Judicial Council’s action or the proper pro-
cedure to follow, please contact Carlie
Christensen at the Administrative Office of
the Courts, 533-6371.

Mid-Year
Meeting
Highlights
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By Clark R. Nielsen

WATER AND STATE ENGINEER,
CHANGE OF APPLICATION,
PERMANENT v. TEMPORARY
CHANGE

In a rare interpretation of Utah’s water
resources statutes, the Utah Supreme Court
reversed a summary judgment rejecting ju-
dicial review of a water change application.
The court held that the state engineer’s of-
fice must investigate and consider the public
use and impact of a change application on
the same basis as required for an appropri-
ation application under Utah Code Ann.
Sect. 73-3-7 to Sect. 73-3-13. Also, under
Sect. 73-3-7, any “interested person” may
protest a change application, not just a water
user or holder of vested rights. The case was
remanded for a trial court review of a change
of point of diversion granted by the state
engineer to the Salt Lake County Water
Conservation District. The state engineer
had refused to consider a protest to the
change by a downstream property owner,
who alleged that the proposed structures and
improvements would cause flooding and
have a detrimental impact on the public
welfare. Bonham v. Morgan, 102 Utah
Adv. Rpt. (12/23/89).

UNIFORM CHILD CUSTODY
JURISDICTION ACT—
TERMINATION OF
PARENTAL RIGHTS

California is the best and most convenient
forum to determine child custody and paren-
tal rights under the Utah Code Ann. Sect.
78-45C-3(1), when the child’s mother
traveled to Utah only for her child’s birth
and California officials had evaluated the
parents over a period of years, administered
placement programs and were already in-
volved in dependency hearings with the
parents.

A petition alleging dependency of the
newborn child had been filed in both Utah
and California. Utah Family Services de-
livered the baby to California officials after
the mother had left the baby in the Utah
hospital. The sole purpose of the mother
coming to Utah for her baby’s birth was
because she believed Utah had “more favor-
able custody laws.” Although California
was not the baby’s “home state,” under the
U.C.C.J.A., it was the state with which the
child and its family had stronger ties and a
substantial connection. Even though W.D.
had not lived in California, his physical
presence was not a prerequisite for custody
jurisdiction. The parents’ connections with

CASE SUMMARIES

Clark R. Nielsen

California and their continuing and past
involvement with California authorities
made that state the most appropriate forum
in the best interests of the child. Dismissal
of the Utah proceeding was affirmed.

Judge Orme concurred but opined that a
stay of the Utah proceeding would have
been preferable to its dismissal. Because
Utah also had jurisdiction, dismissal was
not required. A stay would have permitted
the Utah court to monitor any developments
or changes in the case and make certain that
the best interests of the child were met.

In Re W.D., 103 Utah Adv. Rpt. 26 (Ct.
App., 3/8/89) (J. Davidson).

ADOPTION, PUTATIVE
FATHER’S RIGHTS

The Utah Supreme Court has granted
certiorari in Swayne v. L.D.S. Social Ser-
vices, 761 P.2d 932 (Utah App. 1987), an
adoption decision by the Court of Appeals
(. Garff), rejecting the putative father’s
attempt to set aside an adoption. Swayne
was summarized in the December 1988 Bar
Journal.

EVIDENCE RULE 403,
PROBATIVE v. PREJUDICE

In overturning a second degree murder
conviction for a new trial, the Utah Supreme
Court (J. Howe) held that portions of de-
fendant’s letter to the victim’s father were so
repulsive and offensive that their prejudice
outweighed the probative value of the lim-
ited relevant statements in the letter. State v.
Mauer, 103 Utah Adv. Rpt. 3 (2/28/89).

DIVORCE—PROPERTY
DISTRIBUTION VALUATION
OF CLOSELY HELD
GOODWILL BUSINESS

In Sorenson v. Sorenson, 102 U.A.R. 14
(Ct. App. 2/10/89) (Judge Billings), an ap-
pellate court panel, albeit divided, held that
divisible marriage assets included the
goodwill associated with the closely held
professional business of the husband.
Goodwill is a summation of all the special
advantages which are not otherwise identifi-
able in a going business or concern. A large
portion of the value in a professional prac-
tice is its goodwill and reputation. The panel
affirmed the trial court’s valuation of the
goodwill element of the husband’s dental
practice, based upon the length of time of
the professional’s practice, business loca-
tion, number and age of patients, profit-
ability of the business, accounts receivable
and transferrability of the profits to a new
prospective buyer. Although goodwill may
reasonably range from 15 percent to 80
percent of the gross receipts of the business,
the goodwill in this case was 34 percent as
calculated by wife’s expert.

Judge Billings explained that valuing
goodwill is not the same as valuing a pro-
fessional degree or license which is not
marital property. Goodwill can be sold or
marketed in conjunction with the sale of
assets or a business. A professional degree
is personal to its holder and is non-
transferrable.

Goodwill is also distinguished from the
capacity to generate future earnings. To
consider future earnings would be, in effect,
“double counting, as earning capacity is
also utilized in determining an appropriate
alimony award.” Goodwill in a going pro-
fessional concern continues even after the
ability to produce future income ceases
through retirement or death. §

The court deferred to the trial judge’s
calculation of goodwill based upon the
wife’s expert witness who had sold and
appraised several dental practices in the Salt
Lake area in recent years. A valuation of
goodwill must be supported, first, by a
finding that goodwill exists and, second,
how the relevant factors relate to the value
established. The fact that goodwill may be
difficult to value should be preclude its
recognition as a marital asset.

Judge Jackson vigorously dissented,
characterizing the creation of “good will” as
another new property judicial technique to
solve inequities in divorce property dis-
tributions. He challenged the conclusion
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that goodwill exists: “In a professional prac-
tice, goodwill can exist in the business, but
not in the individual practicing the pro-
fession. A large professional business can
have substantial goodwill.” To the contrary,
a sole practitioner has “limited oppor-
tunities” for goodwill in a small pro-
fessional practice. The dissent argues that
traditional alimony awards offer the best
methods to achieve equity in divorce. So-
renson v. Sorenson, 102 Utah Adv. Rpt. 14
(Ct. App. 2/10/89).

DIVORCE, PROPERTY
DISTRIBUTION, VALUATION
OF A PROFESSIONAL
CORPORATION

The same panel of the Court of Appeals
(J. Jackson) affirmed the trial court’s valu-
ation of a husband’s interest in his dental
clinic based upon evidence of recent trans-
fers of stock in the corporation. These trans-
fers excluded any value for goodwill, as did
the husband’s ownership interest. He had
already sold his goodwill and had no right to
share in it.

Judge Jackson recognized that, under So-
- renson, goodwill may be present in both the
professional corporation and the solo prac-
tice, but that no “goodwill” was present in
this case. The valuation of the husband’s
interest in his dental practice was affirmed,
based upon a finding of the credibility of his
expert witness who had valued the stock. A
valuation by husband’s expert, based upon
the capitalization method, was rejected at
trial. The wife’s expert’s opinion of a
$154,000 value was rejected because it er-
roneously assumed defendant’s income
would increase by a fixed percentage each
year.

Alimony and child support awards were
reversed and remanded because of a lack of
supportive fundings relative to the econom-
ic needs of the wife and children. The
awards had been supported only by a finding
of the husband’s ability to pay. See Jones v.
Jones, 700 P.2d 1072, 1075 (Utah 1985)
and Higley v. Higley, 676 P.2d 379, 382
(Utah 1983).

Johnson v. Johnson, 103 Utah Adv. Rpt.
22 (Ct. App. 3/8/89).
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For many people, the notion of ap-
pearing in a Justice of the Peace Court

conjures mental images of a provincial,
uneducated, ill-trained judge in cahoots
with the mayor and the town sheriff to the
detriment of any outsider who might venture
into their territory. Over the years, war
stories of strange occurrences in JP courts
have been told over lunches and at dinner
parties. The humor of these stories has been
lost on the leaders and membership of the
Utah State Justice of the Peace Association.
This group, in response to some legislative
pressure, urged that body to form a Task
Force to study the Justice of the Peace sys-
tem in Utah and make recommendations for
any changes necessary to upgrade and mod-
ernize it. We have always felt the system
was a good one and we have been willing to
make changes in order to accomplish certain
goals. The ultimate goal of Justice of the
Peace in the state of Utah has been twofold:
First, to provide the people of the state with
a court system which, while informal, still
provides all the constitutional guarantees
necessary; second, to assist the other levels
of the court by handling the minor matters
within our jurisdiction helping to reduce the

Important Revisions
in Utah’s Justice Courts

By Judge Peggy Acomb

overload faced by those courts. The recent
passage of Senate Bill 10 will help further
those goals.

THE HISTORICAL PERSPECTIVE

Historically, JPs in Utah were a part of
the initial governmental structure, which
was part of the Mormon Church. Ul-
timately, when statehood arrived, this sys-
tem of justice was provided for in the
Constitution of Utah. The desire of the
people to maintain this constitutional court
was affirmed in 1984 when the Judicial
Article was amended. The people of early
Utah felt strongly about providing for some
local control over governmental processes

JUDGE PEGGY ACOMB currently sits as a Justice
Court judge in Salt Lake County’s Fourth Precinct. She
is one of two Justice Court representatives on the State
Judicial Council. Prior to this assignment, she served
as the Chairman of the Governing Board of Judges for
the Justice Courts and as the President of the State
Association of Justice of the Peace. She has also served
as Legislative Representative for that group for a num-
ber of years and as Education Director. Judge Acomb
has served on the bench for 10 years. She attended the
University of Utah and graduated from the Utah State
Police Academy. She is married to John Acomb, and
together they have five children.

which directly affected them. This has been
one of the real strengths of the JP system.
Municipal JPs have been appointed by their
mayors and town councils every four years.
County JPs have been elected in a popular
election every four years. In about 1976, the
Legislature prohibited partisan political
campaigns for JPs. After that time, all JPs
were prohibited from participating in any
partisan political activity, as the judges of
other levels of the courts. This mixed bless-
ing resulted in county JPs needing to run
popular elections without any party support
and at the same time being governed by the
Judicial Canons relative to elections, a diffi-
cult task at best.

When the JP courts were first established,
their jurisdiction was $299 and/or six
months in jail. This jurisdiction Was main-
tained until 1985, when HB 100 was passed
raising the jurisdiction to $1,000 and/or six
months. At the same time, the Small Claims
jurisdiction was raised to $1,000. Raising
this jurisdiction was certainly another step
toward bringing our courts into the 20th
century. However, with this increased
power also came concerns of increased
abuses of that power. And indeed, aren’t we
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more likely to look for abuses of power
when the judge is conducting court in his
living room with his wife as the clerk of the
court? These have been fairly common prac-
tices until the last 15 years or so, when
judges have, for the most part, moved into
adequate courtrooms. In the major metro-
politan areas and in some of the larger or
more progressive rural areas, the Justices of
the Peace have been provided adequate
training, clerical help, support services
(prosecutors and indigent defense council).
However, in many more areas, these things
have not been provided. Judges in some
areas have been expected to conduct trials
with only the police officer and the pro se
defendant present. Then he would proceed
to docket the case himself, receive the fines
and issue any supplemental paperwork
necessary in the case. A court cannot func-
tion properly when the judge must act out all
the parts. They may tend to forget which hat
they are wearing at any given time.

TODAY’S VIEW

So, in today’s Justice of the Peace court
on one hand you may still find the problems
and biases which existed 50 years ago. Or
you may find a court which is meeting the
goals of quality service to both the public
and the judiciary. The passage of Senate Bill
10 will help bring all of the courts to the
desired level of performance.

In 1986, the Representative from Tooele
introduced a bill in the Legislature which
would have effectively eliminated all Mu-
nicipal Justices of the Peace. She was con-
cerned about duplication of services in
courts with overlapping jurisdictions, the
judge-shopping by law enforcement officers
and lack of competency of some judges.
After negotiations, the leadership of our
state association became more substantially
aware of serious problems. We pledged to
work with any committee the Legislature
might create to make a complete exam-
ination of the Justice of the Peace system.
Hopefully, such a study would result in
changes that would lay to rest the over-
worked, stereotypical image of JPs. With
large amounts of staff support from the
Office of the Court Administrator (Vickery,
Gibson and York), the Commission on
Criminal and Juvenile Justice established
the first Justice of the Peace Task Force in
1987. It was comprised of members of city
and county governments, legislators, law
enforcement. The Supreme Court, Circuit
Court and Justice Courts were represented,
along with prosecutors, defense attorneys
and educators.

Hearings were held over a period of many
weeks and a broad spectrum of public and
private representatives were given an oppor-

tunity for input. The Task Force was finally
able to draft legislation, based on compro-
mises from every element, which it pre-
sented to the 1988 Legislature, where it
failed. Another task force was com-
missioned. Under the expert guidance of
Senator K.S. Cornaby. Further studies were
undertaken and now compromises made.
Another bill was prepared for presentation
at the 1989 session. This time, Senate Bill
10 passed, opening the door for the Justice
Courts of Utah to begin functioning within
the framework of the total judiciary, pro-
viding those services which will best serve
the citizens in a manner which satisfies the
demands of justice.

WHAT’S IN THE BILL?

Let me introduce you to the Justice Courts
of the State of Utah. Effective July 1, 1989,
we will no longer be called Justice of the
Peace Courts. Though this change may ap-
pear to be largely cosmetic, I can assure you
that the other changes are more fundamen-
tal. The judges will be called Judges of
Justice Courts. Most of the changes in the
bill are found in Title 78, some in Titles 77,
21 and 20.

One of the fundamental changes in the
bill is for the purpose of addressing the
problem of judge-shopping by police offi-
cers. In the past, cases were taken to the
“nearest, most accessible” court. Because
of the vagueness of this language, the offi-
cers wound up taking cases to those judges
who were likely to rule in their favor for
reasons other than merit. There was a judge
in Salt Lake County who provided soft
drinks and beef jerky 24 hours a day, hoping

to encourage them to bring cases to him. .

The “nearest, most accessible” language
has been climinated. Jurisdiction/venue
issues have been resolved between Justice
Courts based on geography or territorial
jurisdiction. If a case occurs within the
territorial boundaries of a precinct or mu-
nicipal court, then it must be taken to that
court. There is no longer any overlapping of
jurisdiction of Justice Courts. Jurisdiction
with the Circuit Court is concurrent except
for traffic matters. All Title 41 violations
(traffic cases) are within the exclusive jur-
isdiction of the Justice Court, except DUI
and reckless driving.

Justice Courts will no longer handle any
juvenile cases involving alcohol, DUI,
reckless driving, leaving the scene or
fleeing. These will be heard in Juvenile
Court. All juvenile traffic cases will come to
the Justice or Circuit Court.

The civil jurisdiction of the Justice Courts

~has changed. The only civil jurisdiction

provided in SB 10 is in the Small Claims
Court with a limit of $1,000. Practically, the

number of civil cases filed in Justice Courts
has been so small that this is a logical
“housekeeping” change. Small Claims jur-
isdiction is concurrent with the Circuit
Court.

Prior to the passage of this legislation,
officers were able to cite a defendant with a
class A misdemeanor to the Circuit Court
and a class B misdemeanor arising out of the
same incident to the JP Court. For example, .
a class A driving on revocation charged at
the same time as a class B DUI would be
sent to two different courts. From now on,
the case must be sent to the court with the
highest jurisdiction and a single govern-
mental entity will be required to prosecute
the case and bear the costs.

Justice Courts will no longer handle pre-
liminary hearings in areas where Circuit
Courts are available. Justice Court judges
will no longer be able to transfer cases on
their own motion. Only the prosecutor or
defense attorney, based on disqualification
of the judge or lack of jurisdiction, will be
able to move for transfer of the case. This
will require each city, town or county with a
Justice Court to hear the Small Claims cases
properly filed there, as well as those cases
where a jury demand is made.

These jurisdictional changes are of obvi-
ous interest to defense counsel. However,
prosecutors will need to make sure their
cases are being filed in the proper court as
well.

In many cases, there is a perception of
competence (or lack of competence) which
is facilitated by the physical appearance of
the courtroom and the mechanics of how the
court operates. Some of you have heard the
horror story of the rural northern Utah JP
whose neighbor approached him in his cor-
ral to discuss a Small Claims matter. The
discussion became heated and the JP threat-
ened the neighbor with contempt. The
neighbor challenged the ability of the judge
to hold him in contempt since they were not
in court, so the judge promptly called court
into session and proceeded to find his
neighbor in contempt and require certain
penalties of him.

Consistent with the desires of all the Jus-
tice Court judges in Utah, some fairly strin-
gent standards for court functioning have
now been codified. Because there has been a
recent trend to establish many new JP
Courts for revenue purposes only, the Judi-
cial Council now is charged with the respon-
sibility of setting standards for the creation
and certification of new Justice Courts. This
will require the governmental entity re-
questing a court to provide certain basic
services. The court itself must be in an
appropriate public facility and it must be
open for regularly set hours which must be
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posted in a conspicuous place. The city or
county must provide a clerk of the court, and
training for both the judge and the clerk, as
well as sufficient legal resource books as
needed by the judge.

Those areas requiring the court to hold
trials in criminal and traffic matters without
prosecutors and indigent defense counsel
will need to make a change as those are now
statutorily required.

Another new aspect allows county attor-
neys to deputize city prosecutors to handle
state cases in municipalities. County attor-
neys are currently charged with the respon-
sibility to prosecute state cases in Municipal
Courts. This change will allow city pros-
ecutors to handle those cases and alleviate
some of the workload crunch for the county.
The revenue share between the city and the
county will remain the same.

It is important to remember, at this point
in time, that in Utah pursuant to both statute
and case law, jury trials are to be granted in
misdemeanor cases where jail sentences
may be imposed. Senate Bill 10 provides
that all provisions of law relative to juries,
jurors and witnesses which apply in the
District Court also apply in the Justice

Court.
Now that we have dealt with the impor-

tant issues of jurisdiction and court opera-
tion, we should turn to the most important
aspect of the Justice Court, the judge. I
suppose that much can be said both pro and
con about the wisdom of having non-lawyer
judges. There are some non-lawyer judges
who are not competent. There are many
more who are very competent. The fact
remains that our constitution provides for
courts not of record which allow non-lawyer
judges who will not be required to be admit-
ted to the practice of law. So let’s take these
non-lawyer judges and train them and re-
quire them to function on a professional
level which will meet our original goals of
service to the public and the judiciary. Many
of the requirements in SB 10 are mandatory
to the extent that the judge may lack juris-
diction to hear cases if they are not fulfilled.
Some are mandatory to the extent of remov-
al from office.

Prior to assuming office, a new judge
must attend an orientation conducted by the
Judicial Council. All Justice Court judges
must annually attend continuing education
which is conducted by the Judicial Council,
or provide adequate proof of an acceptable
substitute. County judges will be standing
for retention election and will be subject to
the same Performance Evaluation as the
judges of the Circuit and District Courts.
Municipal judges will still be appointed by
mayors, city managers, town councils.

Someday we hope to see these judges free
from this inappropriate political pressure.
But for now, the process must remain.
Another step toward increasing profes-
sionalism and attempting to improve the
perception of fairness of the courts is to
place limitations on the secondary employ-
ment which may be held by part-time judges
of Justice Courts. These judges may not
hold any office or employment including
contracting for services in any justice
agency of state government or any political
subdivision of the state including law en-
forcement, prosecution, criminal defense,
corrections or court employment. They may
not own or be employed by any business
which regularly litigates in Small Claims
Court. Justice Court judges who are attor-
neys may not appear as an attorney in any
criminal matter in a federal, state or Justice

“Court or appear as an attorney in any Justice

Court or in any juvenile case involving
conduct which would be criminal if com-
mitted by an adult.

I was asked to write this article for the
purpose of educating the members of the
Bar as to the information contained in Sen-
ate Bill 10, so that as you appear in Justice
Courts you will be able to function within

the framework of the new law. We have ap-
preciated the strong support given us by
Chief Justice Hall, the Office of the Court
Administrator and the judges of other levels
of courts. This legislation is our commit-
ment to you that we are concerned about the
legally correct and fair administration of
justice. We are the people’s courts. We
want to serve you.
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LEGISLATIVE REPORT

1989 Legislative General

Majority Leader, Utah House of Representatives,

Session Review

By Rep. H. Craig Moody

and Robin L. Riggs, Associate General Counsel, Utah Legislature

Submitted to the Utah Bar Journal, March 23, 1989

As the 1989 General Session of the 48th
Legislature of the state of Utah began,
the majority of the legislators set forth three

top priorities: (1) full funding of the growth

in education; (2) passage of a spending/tax
limitation; and (3) reduction in state taxes.
By the time the session had adjourned, most
of these priorities had been met.

Overall spending from Utah’s General
Fund increased approximately $100 mil-
lion, with about half going to education.
Teachers’ salaries, the state’s contribution
to teachers’ medical costs and the weighted
pupil units were significantly increased.’

Spending and tax limitations were passed
that tied spending increases to the rate of
inflation and population growth.> The
spending limitation may be exceeded only
by a vote of the people or by at least two-
thirds of the members of both the House and
the Senate.

The House and the Senate could not agree
on a tax reduction, however. Although the
House passed a quarter cent sales tax reduc-
tion and an income tax reduction, the Senate

failed to pass either proposal.®

But tax and spending policies were not
the only issues discussed on the hill. By the
time the session ended, a record 1098 bills
and resolutions were drafted, 782 were in-
troduced and 343 passed. Four of these were
vetoed. In addition to the matters of general
concern mentioned above, the 48th Legis-
lature also passed several bills that are of
special concern to members of the Utah
State Bar. A few of them are summarized
below.

TORT REFORM. The Tort and Insur-
ance Reform Task Force (the “task force”)
created in 1988 by the Legislature studied
several proposals relating to the issue of

REPRESENTATIVE MOODY graduated from the
University of Utah in 1975, having majored in political
science. He is presently a real estate broker and owner
of Moody and Assoc., real estate and property man-
agement company. He has served in the Utah House of
Representatives since 1982 and is presently the House
Majority Leader. He has also served as Utah Repub-
lican Party Chairman, House Rules Chairman and state
delegate to the National Republican Legislators As-
sociation.

punitive damages.* However, only two bills
passed. “Punitive Damages Amendments™
permits punitive damages to be awarded
“only if compensatory or general damages
are awarded and it is established by clear
and convincing evidence that the acts or
omissions of the tortfeasor are the result of
willful and malicious or intentionally
fraudulent conduct, or conduct that mani-
fests a knowing and reckless indifference
toward, and a disregard of, the rights of
others.” This limitation does not apply if the
claim arose out of the tortfeasor’s operation
of a motor vehicle while voluntarily intoxi-
cated. Evidence of the tortfeasor’s financial
condition is not admissible until liability for
punitive damages has been determined.
Under the same bill, 50 percent of any
punitive damages in excess of $20,000 is
payable to the state General Fund after pay-
ment of attorneys’ fees and costs.

Another task force proposal passed by the
Legislature is “Products Liability Statute of
Limitations.”® It repeals the statute of
repose contained in Utah’s Product Liability
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Act’ that was declared unconstitutional by
the Utah Supreme Court in 1985.% The task
force had proposed that the faulty statute of
repose be replaced with extensive pro-
visions limiting liability under certain cir-
cumstances. However, the bill that was
passed only establishes a two-year statute of
limitations from the time both the harm and
its cause should have been discovered. Al-
though not all of the proposals of the task
force were passed, the life of the task force
itself was extended until December 31,
1989.°

FAMILY LAW. A proposal regarding
the visitation rights of noncustodial parents
was also enacted. The bill" provides that
when a noncustodial parent has a visitation
right by court order and the custodial parent
denies visitation by not informing the non-
custodial parent of the address of the child,
the noncustodial parent may file an order to
show cause why the visitation right should
not be enforced or custody transferred to the
noncustodial parent. The noncustodial par-
ent may petition the court to issue a sub-
poena duces tecum requiring the Office of
Recovery Services to provide current ad-
dresses of the custodial parent and children,
if available. Any noncustodial parent with a
charge pending or conviction of child or
spouse abuse is not permitted to petition the
court for this service.

The Legislature, as expected, enacted a
statewide child support schedule with
guidelines for the courts and established a
rebuttable presumption in favor of the
guidelines set by the federal Family Support
Act of 1988." Although such guidelines are
currently in place,” the state would have
lost federal funding if it had not established,
by October 1, 1989, the rebuttable pre-
sumption that the guidelines are applicable
absent a specific court finding to the con-
trary.”

In addition, the Legislature passed a bill
eliminating the requirement that a child
support order be reduced to an admin-
istrative or judicial judgment before it is
enforceable as a lien against real property.*

Finally, a bill was passed that changes the
functions of court commissioners to include
hearing matters of divorce annulment, sep-
arate maintenance, child custody and
spouse abuse."” The bill also authorizes the
court commissioner to impose sanctions
against those in contempt of the com-
missioner.

PROBATE. “Probate of Wills and Es-
tates™'¢ permits courts to distribute property
by the laws of intestacy if no will is probated
within three years. “Notice to Creditors of a
Decedent”” requires notification of known
or reasonably ascertainable creditors of an
estate.

PRO BONO LIABILITY. “Limited Pro
Bono Liability”*® limits the liability of at-
torneys assigned by a court to provide rep-
resentation for indigent defendants charged
with criminal offenses if the attorney pro-
vides the service at no cost or substantially
reduced cost without gross negligence or
willful misconduct.

ATTORNEY’S LIEN. “Attorney’s Lien
Amendments” requires a written employ-
ment agreement between an attorney and
client before an attorney’s lien is binding."”

PAYMENT BOND LITIGATION.
“Payment Bond Litigation”® provides that
the prevailing party is awarded reasonable
attorneys’ fees in payment bond litigation.
The bill also eliminates the requirement that
an action be brought in district court.

DRIVING UNDER THE INFLU-
ENCE. The Legislature enacted a “Uni-
form Commercial Driver’s License Act”
that implemented, among other things,
more restrictive blood alcohol concentration
levels for commercial vehicle operators
driving a commercial vehicle under the in-
fluence of alcohol.” The new level is .04
percent of more concentration of alcohol in
the blood.

UNIFORM DETERMINATION OF
DEATH. The Legislature also enacted a
uniform determination of death statute.”
The bill states that an individual is dead
“who has sustained either: (a) irreversible
cessation of circulatory and respiratory
functions; or (b) irreversible cessation of all
functions of the entire brain, including the
brain stem...”

CREDIT AGREEMENTS. A bill was
passed providing that credit agreements are
void unless written and signed by the credi-
tor and debtor.”? Under the same bill, a
signed credit application constitutes a
signed agreement if the creditor does not
obtain an additional signed credit agreement
from the debtor when granting the credit
application. The debtor must be given no-
tice that the written document constitutes
the final agreement between the debtor and
the creditor.

CRIMES. The Legislature passed sev-
eral bills amending existing criminal stat-
utes or enacting new ones. Those that
amend existing laws include a bill that am-
ends the definition of victim consent regard-
ing sexual offenses,* one that amends the
definition of an element of sexual offense
against a child,” one that expands the defi-
nition of theft to be a third degree felony,*
and one that increases the penalty for arson
from a class A misdemeanor to a third de-
gree felony if the damage caused exceeds
$1,000 but not $5,000, from a class B to
class A misdemeanor if the damage caused
exceeds $250 but not $1,000, and from a

class C to class B misdemeanor if the dam-
age caused is $250 or less.” A bill was
passed that also establishes the new crime of
laundering money to conceal illegal ac-
tivity.”® It requires that currency trans-
actions of $10,000 or more be reported by
all persons engaged in a business or trade as
provided in the bill.

CRIMINAL PROCEDURE. Several
bills passed relating to criminal procedure.
Among these are bills that revise the sub-
poena powers of prosecutors in conducting
criminal investigations so as to be consistent
with standards recently set forth by the Utah
Supreme Court,” establish a 30-day limit
for filing a motion to withdraw a guilty or no
contest plea,” require the state to pay for
evaluations to determine mental com-
petency in criminal evaluations,® permit a
misdemeanant up to 10 days’ credit for good
behavior for every 30 days served or two
days’ credit for every 10 days served at the
discretion of the custodial authority,* estab-
lish a “Psychiatric Security Review Board”
to oversee persons found not guilty by
reason of insanity and guilty and mentally
ill,® require peace officers to notify the
Bureau of Criminal Identification when an
arrest is made based on a criminal warrant
and requires the courts and the Board of
Pardons to provide information to the bu-
reau on warrants of arrest or commitment
within one day of any modification of
them,* allow courts to impose both a fine
and incarceration when it finds a juvenile in
contempt,* and provide that if the aggregate
maximum term of sentences for more than
one offense exceeds 30 years, the maximum
sentence is considered to be 30 years.*

Another bill enacted by the Legislature®
repeals, on July 1, 1990, the rules of crimi-
nal procedure enacted by the Legislature
and amends other sections referring to these
rules. This was done because the Utah Con-
stitution gives the Supreme Court the au-
thority to enact rules of criminal procedure
rather than the Legislature.® A committee is
established by the bill to review the rules
being repealed to determine which of them
should be reenacted by the Supreme Court
and which provisions should remain in code
as statute. Recommendations of the com-
mittee are to be reported to the Legislature’s
Interim Judiciary Committee and the Utah
Supreme Court no later than October 1989.

COURTS AND JUDGES. A bill was
passed® that revises the justice court sys-
tem. It provides for the jurisdiction and
operation of justice courts and the ap-
pointment, training and compensation of
justice court judges. Another bill was
passed that increases juror and witness per
diem to $17 and makes changes in the fee
procedures and responsibilities of court
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clerks.® Finally, the Executive and Judicial
Compensation Commission had recom-
mended that judicial compensation be raised
by increasing the salaries for associate jus-
tices of the Supreme Court from $64,000 to
$80,000 per year.” However, because of
money constraints, the Legislature instead
raised associate justice salaries to $69,000
beginning July 1, 1989, and to $75,000
beginning January 1, 1990.# Other judges’
salaries will be proportionately increased
_based on the percentage schedule set forth in
statute.*

At the end of each session, the Legis-
lature adjourns “sine die,” which literally
means “without day” but is interpreted in
the legislative sense to mean “without as-
signing a day for a further meeting.”* Some
have said that this legislative session was
rather boring. But to legislators, that is good
news. It is usually an indication that most of
the important work of making state policy
was taken care of and there will be no need
to “assign a day for a further meeting” on
most matters. The majority of the members
of the Bar, and Utah citizens in general, can
take comfort in knowing that the 1989 Gen-
eral Session of the Utah Legislature has
indeed adjourned “sine die.”

! “Appropriations Act,” H.B. 386, 48th Leg., 1989 Gen.
Sess.; “Appropriation Act II,” S.B. 251, 48th Leg., 1989
Gen. Sess.; and “Funding School Finance,” §.B. 261, 48th
Leg., 1989 Gen. Sess.

The “weighted pupil unit” is the basic funding unit for

public education in Utah. It is assigned a dollar value based
on available revenues, the number of students in the system,
plus a number of other factors. The weighted pupil unit is
designed to assure uniform and equal funding of education
throughout the state. The dollar value assigned is then in-
creased or decreased each year by the Legislature,
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4l OFFICE OF THE GOVERNOR AND STATE OFFICE OF
PLANNING AND BUDGET, EXECUTIVE BUDGET—
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The Homeless People
of Utah Need Your Help

Despite general economic prosperity,
the plight of the homeless remains

bleak. However, through the generosity of
the community, a shelter for the homeless
has been constructed at 210 Rio Grande
Street in Salt Lake City to address the prob-
lem.

The .shelter accommodates approxi-
mately 400 people, offering separate hous-
ing for families, men and women. Case
management workers assist shelter residents
in locating jobs and permanent housing. In
addition, the shelter provides a small play-
ground and a classroom for the children.
Although the shelter is off to a good start, its
success remains dependent on the con-
tinuing generosity and kindness of those
who are more fortunate.

The shelter is in desperate need of volun-
teers to help with adult education and intake
work, which involves initial contacts, bed
assignments and orientation. These needs
can be met by Bar members as well as
spouses, law firm staff and others who have
a desire to assist. Volunteers can choose the
hours they will work, what services they
will perform and the amount of time they
will donate.

The shelter also has pressing need for
bunk beds, laundry soap, toiletry items,
personal computers (for case management
and intake), and other equipment and fur-
nishings. Ongoing funding is required for
employment, housing and mental health
services, prescription drugs and general op-
erating expenses. Individual practitioners or

firms can address these needs by providing
specific items or making cash donations.

The Community Services Committee of
the Young Lawyers Section has arranged
with the shelter to coordinate the con-
tributions of time, property and money by
members of the Bar. If you or your firm are
interested in helping the homeless or have
questions as to how you can help, please
contact Cy Castle (328-1666), Todd Za-
gorec (535-1136) or Dave Little
(521-5800). Your help will make a differ-
ence.
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“Ladies and Gentlemen of the Jury,

we have what is called an opening

statement, which means that [ have an
opportunity to explain what this case

is all about. ..”

The attorney who begins his opening
statement like this might just as well have
said, “I had an opportunity,” because a
good part of it just evaporated. The lawyer
who begins, “We think the evidence in this
case will show...” has just subliminally
told the jurors that he really is not quite sure
what is about to happen and does not quite
know what the evidence will prove.

The opening statement is the beginning of
the trial. Discovery is over. Motions, depo-
sitions, interrogatories and pleadings are
past. The jury is in the box, sworn and
waiting. It is time for the opening statement,
that crucial element which conveys the
case’s first impression, determines the
rhythm of the trial and often foreshadows its
outcome.

THE OPENING STATEMENT AS ART

Trial advocacy is an art practiced in its
most subtle form in the opening statement.
The art begins with the first words to the
jury. The attorney has only a few moments
to present his theory of the case, demon-
strate his mastery of the facts, show his
| leadership and honesty and convince each
juror of his client’s position. The rest of the
trial—the direct examination, the cross-
examination and argument—derives from
the art of the opening statement.

Much of the opening statement’s impor-
tance is centered around a rule—a basic
law—known as the rule of primacy. The
rule of primacy teaches that what is heard
first tends to be the most difficult to dis-
lodge. The first spoken words have greater
significance to the listener than the words
which follow. The goal of the plaintiff’s
lawyer is to take full advantage of the law of
primacy. Conversely, the duty and obliga-
tion of the defense lawyer is to neutralize
that law.

The typical opening statement is deliv-
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ered by an attorney who learned the art by
watching and listening to another attorney
and, more often than not, that unwitting
teacher had not developed the skill and art of
making opening statements. Unfortunately,
most opening statements are thrown togeth-
er almost as an afterthought, even by attor-
neys who pride themselves as being good
litigators. Hollow, cliche words and phrases
are often used with very little thought about
their content or effect. This should not be.
The opening statement is a vital element of
trial—perhaps more important than the
summation. Thorough preparation, con-
siderable care and thought, and hours of
rehearsal should go into the preparation of
the art.

A study was published some years ago
reporting that the final determination of the
jurors agreed with their tentative opinions
formed after the opening statement in more
than 80 percent of the cases. The study
confirms what many trial lawyers have long
suspected—that once jurors make up their
minds, it is difficult to change them. For this

reason alone, opening statements should
never be waived.

IMPORTANT PRINCIPLES

Irving Younger, in his trial techniques
book, lists three important principles of trial
practice regarding opening statements.
These three principles are:

First, never waive the opening statement.
The opening statement is too important to
forego. If you have a “no defense” case,
develop the art of saying something without
saying anything.

Second, rarely, if ever, reserve the open-
ing statement. This applies primarily to de-
fendants. You must remember that you are
trying the case to the jury and not to the
judge. You must defuse and neutralize the
rule of primacy.

Two basic reasons insist that you do not
reserve the opening statement. First, the
Jjury expects a contest between two sides. If
one side offers an opening statement, the
jurors expect the other side to do the same
thing. The jury could hold the lack of sym-
metry against you and become resentful.
Second, the jury might sense a lack of cer-
tainty. Jurors will recognize, most undoubt-
edly, that the defendant has reserved the
opening because it wants to hear the plain-
tiff’s side of the case first. This lack of
certainty leads to a lack of trustworthiness.

The third principle which Mr. Younger
emphasizes is the importance of listening to
your adversary’s opening statement. A
promise of proof which is not fulfilled pro-
vides your opposition with fertile ground for
closing argument.

GUIDELINES FOR AN EFFECTIVE
AND PERSUASIVE OPENING

No one among us is—or should be—wise
enough or perhaps foolish enough to try and
teach the style which should be used in
delivering an opening statement. Style is
individual; style depends upon the lawyer,
his character, his personality and his indi-
viduality. Those among us who have at-
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tempted to mimic the style of other lawyers
whom we admire end up doing just that, we
mimic. Although mimicry may convey an
acceptable opening statement, that is not the
goal. The goal is to convey ourselves to the
jury. The goal is to convey a unique, indi-
vidual, personal style and art.

Although no one should teach a specific
style, we can provide guidelines for de-
veloping and delivering an effective and
proven opening statement. These guidelines
will help you prepare an effective and per-
suasive opening statement.

1. Prepare your opening statement in
advance. As a general rule, nothing in the
courtroom can or should be completely ex-
temporaneous. The opening statement must
be prepared and rehearsed in advance.

2. Know your case. It goes without say-
ing that you must have total knowledge of
your case. You must know your case inti-
mately and in every detail. There is nothing
about the case which you should not know.

3. Deliver the opening statement with-
out notes. The jurors expect you to know
your case, they expect a performance and
they expect you to know your lines. Talk to
the jury. Even though the opening statement
must be prepared and rehearsed in advance,
you still need to talk to the jury. The jury
does not want to be the target of a speech
which is read.

If you are reading from notes or from a
written speech, it is difficult to establish
essential eye contact. Although you have
rehearsed your opening statement, you do
not want it to appear to be rehearsed. You
want to communicate trustworthiness. You
should aim for a natural delivery which
conceals the fact that you have rehearsed
and possibly memorized your opening
statement.

4. The opening statement should be
simple, clear and organized. The opening
statement you have prepared should be
short, concise, clear, direct and in plain
English. The opening statement should have
a beginning, a middle and an end; it should
have an organized flow.

When you deliver your opening, do not
engage in lifeless, dull recitation of each
witness’s testimony. The jury is not ready to
be buried in evidentiary detail. That which
is important will be lost in a morass of
minutia. Allow the jury the joy of discovery
during the evidence. A simple narrative
allows the relevant connections to be made
because they will occur naturally during the
storytelling process. A tedious prediction of
who will testify to what fact is not neces-
sary. Only where one witness’s testimony is
of major significance is it wise to mention to
what fact the witness will testify.

As with almost everything that you do in

the presence of the jury, you should follow
the familiar adage to concentrate on quality,
brevity and simplicity.
5. Use the opening statement to convey
a theme. The goals of quality, brevity and
simplicity can be attained by giving your
case a theme in your opening statement.
Create a theme which is carefully defined
and artfully articulated. Do not be too quick
in getting to your points; start on your
theme, finish on your theme and never wan-
der too far from it. You are the storyteller by
profession and the story of any trial begins
with the opening statement. Accordingly,
the first opening paragraph of that opening
statement should develop the theme of the
case and disclose your overall position in
capsule form. Here are two examples:
Counsel for the owner of the business
that burned began his opening state-
ment: “Members of the jury, the case
you will hear and decide involves the
refusal of an insurance company to
live up to its promise. Mr. Jones en-
tered into an agreement with the com-
pany, paid his premiums to purchase
insurance, to protect him from this
type of loss. He faithfully paid his
premiums for some 10 years. Now
that his plant, all that he has worked
for these 10 years, has been destroyed
in a horrible accidental fire, the insur-
ance company has refused to honor its
promise.”

The lawyer for the insurance com-

pany may well have her theme also,

and it might go as follows: “Members

of the jury, this case is not about

contracts, it is about arson. The delib-

erate burning of a building for the
purpose of collecting the proceeds of
an insurance policy. The only ques-
tion is whether that man deliberately
fired his plant. We contend that he

did, and we offer evidence to prove

it.”

So often an attorney begins his opening
statement with words such as: “What I say
here in my opening statement is not evi-
dence in the case, but only intended as a
guide or road map to what will follow.” Just
as fatal is the lawyer who apologizes for
taking the valuable time of the jury to listen
to a tedious case. Or how about the lawyer
who apologizes to the jury because they
have to sit in a gloomy courtroom. How
many missed opportunities does it take be-
fore the entire case is lost? Establish a theme
in your opening statement and use that
theme to carry your case through trial.

6. Do not say anything you cannot prove.
You are not going to fool the jury. You are
not going to fool your opponent. You must

be trustworthy. Promises made in the open-
ing statement which are not kept by you
during the trial are a goldmine for your
opposition. You must be able to prove
everything you say you are going to prove.
You must pay close attention to what your
adversary claims her proof will be. If there
is some doubt as to whether you can prove
something in your case, a motion in limine
before the trial may be appropriate.

7. Admit the problems in your case to
the jury. Defuse the time bomb. For exam-
ple, dealing with a pre-existing injury can be
trickly. If you, as the plaintiff’s attorney,
attempt to conceal the pre-existing condi-
tion, the jury may get the impression that the
whole case is a fraud. Here is an example for
handling such problems:

“Ladies and gentlemen, every one of

us probably knows or at least knows

of someone who has been able to
overcome a great handicap in life.

The kind of handicap that would have

stopped a lesser man or woman. This

case is about a man like that—a man
who had managed to overcome the
crippling effects of an industrial acci-
dent and had begun to once again lead

a normal and happy life, only to have

his last chance taken from him by a

young woman who was driving a car

and was just too preoccupied to bother
with a turn signal.”

Although the defense should touch upon
the weak points of the case in opening
statement, it must be careful not to make
unnecessary admissions. To overlook or
ignore a weakness of your case is to provide
an opportunity for your opponent to mag-
nify the impact.

8. Help the jury absorb the information.
Remember that even the simplest case con-
tains a complicated story. The jury must
absorb a vast amount of information. You
have taken months, perhaps years, to absorb
this information. The jury mustdo itin a few
short days. Help the jury to understand who
are the parties, which lawyer represents
which side, what the case is all about and
what each side contends.

9. Your style is important. Whatever

your individual style, you must project con-
fidence and a positive tone. Opening state-
ment is rarely the setting to use large,
emphatic or frequent gestures. You should,
however, appear cool, competent and un-
flappable. You do not want the jurors to
begin to wonder why you “protest so
loudly.” Often, silence in the courtroom is
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the most potent device. You may want to
use silence to attract and hold the jury’s
attention during your opening statement,

10. If possible, leave something un-
finished. The aim of your opening statement
is to orient the jury to the case. If you can
leave the jury and your opponent a little bit
in the dark, and if you are reasonably con-
fident that this strategy will not blow up in
your face, a hint at the existence of some
| piece of evidence or logical deduction with-
out further discussion may well be appro-
priate. This sense of anticipation, this flavor
of suspense will give the jurors something to
watch for.

11. Use language carefully. During your
preparation, devote time and effort to
choosing the right word, the right phrase
and the right sentence. The use of the right
word requires many of your professional
and personal skills and experience. Use of
the right word accomplishes, in that per-
fectly subtle manner, the creation of the
proper subconscious mood or feeling that no
amount of colorful oration or emotional
-appeal can bring off.

12. Relate to the daily life of the jurors.
Examine, if possible, the backgrounds of
your jurors and the setting from which your
jury is drawn. Your analogies, comparisons
and terminology should be selected with this
in mind. Experiences in school, parenting,
driving the car and other everyday behavior
are widely shared. You must relate to the
jury and to the affairs of their daily life.

13. Do talk about dollars or do not talk
about dollars? Many experts in the art of
advocacy insist that damages must be dis-
cussed by counsel for the plaintiff in a civil
damage suit. They say that unless the jurors
are advised from the beginning of the gen-
eral nature or the specific nature of the
demand, and unless that theme is built upon
throughout the trial, they will be shocked
and possibly dismayed when the demand is
made in summation. Other experts believe
that although the opening statement is good
point for the plaintiff to set establishing
liability, it is usuvally not a good place to
discuss the amount of damages sought, par-
ticularly in personal injury cases where the
plaintiff is seeking a large award. Convinc-
ing jurors that the plaintiff should receive,
for example, $200,000, $300,000 or
$500,000 takes time, and even talking about
that amount of money with them before they
have seen the justification for it is dangerous.

Most defense lawyers are of the opinion
that if the plaintiff does not discuss dollars in

the opening statement, then the defense
should not discuss dollars. There is no clear
answer to the question of whether to discuss
damages in the defendant’s opening if the
plaintiff has broached the subject.

From a defense standpoint, the decision
of whether to address damages in opening is
fraught with pitfalls. The difficulty and
danger of discussing damages in opening
statements stems from defense counsel’s
lack of control over the presentation of the
damages issue. No attorney wants to appear
to have belittled the injury of any person;
this is dangerous even in closing argument.
Damages is a very risky subject to approach
when the witness and the opposing lawyers
will have an opportunity to retaliate. By
avoiding a detailed discussion of damages,
you provide less of a target for the plaintiff.

On the other hand, the defense counsel in
opening statement can take advantage of the
amount of money damages being requested;
the defendant can hardly be faulted for
pointing out the large figures being sought
and subtly allow the jurors at the beginning
to conclude that the plaintiff may be greedy.
However, most of the general goals of the
defendant’s opening statement are more ad-
vantageously pursued by focusing on the
liability issue.

14. Effectively use demonstrative aids.
The use of demonstrative aids during open-
ing can be very effective. Obviously, if you
are going to use an aid, such as an exhibit
that is going to be introduced at trial, you
either need to have a stipulation concerning
the .admissibility of the exhibit or it had
better be something that you are fairly cer-
tain will be admitted without strenuous ob-
jection. You may want to discuss the admis-
sibility of the exhibit with the judge in
chambers before the trial begins.

15. Stress the importance of keeping an
open mind. The defense must stress the
importance of the jury withholding any
mental decision until after the case has been
presented. Try to obtain that commitment
from the jury during the opening. This is a
further attempt to neutralize the rule of pri-
macy. You do not want the jurors to make a
mental commitment to the plaintiff during
the plaintiff’s direct case.

16. Finish with your theme. As a guide-
line, conclude your opening with your
theme. Every opening statement should
have a beginning, a middle and an end.
Have firmly in mind the content, tone, in-
flection and delivery of the close of your
opening. A strong conclusion is essential to
the tone and aura you want to establish. By
finishing with your theme of the case, your

closing will virtually compose itself for you.

OTHER CONSIDERATIONS

A number of considerations may arise
during the presentation of the opening
statements. One of these considerations is to
make sure your opening statement is re-
corded. In some courts and in some jurisdic-
tions, opening statements are not custom-
arily recorded. If at all possible, insist on the
opening being recorded. A transcript of
your opponent’s presentation or a portion of
it is very inexpensive and may be useful
before the end of trial. It may be highly
useful during summation.

Another consideration is the “motion for
judgment on the opening statement.” Al-
though there is no code of procedure which
recognizes it, case law everywhere recog-
nizes the motion for judgment on the open-
ing statement. At the conclusion of oppos-
ing counsel’s opening statement, you want
to make such a motion.

The essence of the motion is similar to a
directed verdict. You tell the judge that the
opening statement is an outline of your
adversary’s position. You argue that even if
the adverse party proves everything which is
said in the opening statement, it still would
not constitute a prima facie case and that you
are therefore entitled to judgment as a matter
of law.

Although it is doubtful whether many
judges would grant this motion in a liberal
judicial climate of today, it certainly may be
used to give your adversary a moment or
two of sheer terror.

A third consideration is what constitutes
“argument” and when you should raise ob-
jections during opposing counsel’s opening.
“Argument” has been so loosely defined in
Judicial decisions that its precise parameters
are hazy, at best. The trial judge has wide
discretion in regulating the opening. To the
trial judge, argument is defined more by
tone than by content. How something is said
may be more important than what is said.

Although permitted, objections during
the opening statement are rare—probably
for fear of antagonizing the jury. However,
the following areas have been held to be
improper argument during opening state-
ments.

1. The assertion of material which coun-
sel knows or should know is inadmissible at
trial. Although technically not argument,
and as improper in summation or closing as
in opening and probably as unforgivable,
counsel is never permitted to argue his case
from inadmissible evidence or facts for
which no proof has been presented.

2. The assertion of facts for which no
proof will be offered. If a lawyer is intent on

(continued on page 41)
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THE BARRISTER

At the Mid-Year Meeting of the Utah
State Bar in St. George, the Young
Lawyers Section was named Section of the
Year by the Bar. The Section officers thank
the Bar for this award. This award belongs
to the scores of attorneys who volunteer
their time and talents to numerous projects
undertaken by the Section. While it is not
the prospect of public recognition that moti-
vates these attorneys, this acknowledgment
by the Bar is nevertheless appreciated.

Contribution of time and talents to Bar
and public service without thought of mon-
etary remuneration is in the highest tradition
of our profession. The Bar has a long tra-
dition of commitment to public service.
This commitment continues to be demon-
strated by many members of the Utah State
Bar, including members of the Young Law-
yers Section, whose involvement in public
service projects transcends selfishness and
personal gain. I know other young attor-
neys, however, who have a desire to par-
ticipate in pro bono and public service
activities, but yet do not get involved. As
best as I can tell, this is apparently because
of pressure they feel to meet billable hour
requirements or perceptions about their
firm’s lack of support of non-billable ac-
tivities. Unfortunately, this is not the case of
only a few individuals, but rather reflects a
disturbing trend in the profession. I have set
forth below proposals to deal with this prob-
lem. These ideas are neither new nor orig-
inal. 1 believe, however, that they merit
renewed serious considerations by law
firms. My observations are based on an
assumed premise that law firms are com-
mitted to giving something back to the pro-
fession through pro bono and law-related
public service. If that is not the case, in my
opinion, it should be the philosophy of
every responsible firm. While the following
proposals focus on the law firm setting,
similar proposals can be adapted to other
working environments as well.

In today’s competitive environment, the
focus of many law firms is on increasing or
maintaining profitability. While a law firm
should appropriately place strong emphasis
on how much an attorney bills and collects
during the year, contributions by members
of a firm to pro bono activities, Bar work
and law-related public service should not be
swept aside in the tendency to look only at
the bottom line.

Young attorneys are particularly vulner-
able to the pressures of an increased em-
phasis on billing and collections. In recent
years, spiraling salary increases have re-
sulted in significantly increased billable
hour requirements. This cycle significantly
impacts the time an attorney has available
for pro bono and public service projects. As
increasing salaries put pressure on the attor-
ney to bill more, other things like family,
community service, pro bono activities and
Bar work suffer as the attorney works longer
hours. When faced with ever-increasing
billable requirements, many young attor-
neys feel they have no option but to buckle
under and bill. The burden of high firm
expectations and the fear of falling short
keeps some attorneys from participating in
pro bono and public service activities.

The legal system cannot afford to ignore
the interests of lawyers who want to partici-
pate in pro bono and public service while
earning a decent living and enjoying job
security. Commitments to pro bono and
public service activities without an impact
on firm productivity are difficult. Since it is
the last dollars billed that generate the most
profit (as overhead and salaries are cov-
ered), it is an understandable reflection of
the profit motive for firms to want to
squeeze that last marginal dollar from young
associates.

A commitment by law firms to pro bono
and public service will likely result in a loss
of profits. Even so, I am convinced that
most firms want their attorneys to engage in
pro bono and public service and recognize
that contributions to the firm and profession
can be measured in ways other than simply
how much money an attorney collected dur-
ing the year. Unfortunately, this attitude is
not always clearly conveyed to associates.
Supportive attitudes of senior firm man-
agement toward public service are in some
cases not translated into concrete policies
which provide reassurance to associates that
they will not be penalized for spending time
on pro bono and public service activities.
Where firms don’t have a system in place to
track and report time spent in pro bono and
public service activities, associates may be
concerned that such service will be over-
looked when their performance is reviewed.

President’s Report

What, then, can be done to promote pro
bono and public service activities by associ-
ates? First, law firms should consider estab-
lishing a written policy of encouraging as-
sociates to spend time on a regular basis in
pro bono and law-related public service.
Second, this policy should be institutional-
ized by a system of reporting time spent in
such activities. Finally and most important-
ly, firms should consider giving partial or
full credit toward the billable hours require-
ment for time spent by attorneys in pro bono
and public service activities. For example,
giving 50 to 100 hours credit a year toward
the billable hours requirement would send a
signal that the firm highly values pro bono
and law-related public service.

Another area that firms should consider
examining is the method of compensating
associates. In many firms, associates may
be expected to march in a lock step com-
pensation system that does not recognize
individual interests and commitments to
community service. Law firms should con-
sider flexible compensation systems that
permit the individual associate to determine
his or her salary within acceptable pro-
ductive ranges while reflecting the attor-
ney’s commitment to non-billable activi-
ties. Is it heretical to suggest that some
attorneys, if given the option, would be
willing to earn less money and bill fewer
hours, provided they did not suffer adverse
employment consequences, in order to have
time to spend on a cause to which they are
committed? Of course, timely servicing the
firm’s clients and productivity considera-
tions place parameters on such flexibility. I
believe that law firms will benefit in the long
run from flexible compensation arrange-
ments for associates through significantly
increased job satisfaction, less burnout and
greater diversity. The profession will also
benefit from the increased level of public
service that should result.

These proposals and others should be
considered by law firms to promote a con-
tinuing commitment to public service which
has been the hallmark and legacy of this
profession.

Jerry D. Fenn
Young Lawyers Section President
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UTAH BAR FOUNDATION

This past summer, the Utah Bar Founda-
tion awarded a $5,500 grant to assist
the University of Utah College of Law in
hosting the Council on Legal Education
Opportunity Institute (CLEO). The purpose
of the CLEO Summer Institute is to prepare
minority and disadvantaged students for
success in law school by improving their
academic skills, particularly their writing
skills; help them develop effective study
techniques; and encourage self-confidence
in their ability to succeed in the study of law.
A subsidiary goal of the program is to de-
termine if the students are capable of suc-
ceeding in a regular law school program.
These goals are pursued in a rigorous and
intellectually challenging but supportive
program in which the students study legal
materials using the case method.

Several minority students admitted to the
CLEO Institute held this past summer at the
University’s law school did not qualify fi-
nancially for participation in CLEO, but
nevertheless stood to gain valuable experi-
ence from auditing the program. In order to
preserve a favorable faculty/student ratio,
the College of Law sought and was subse-
quently awarded a $5,500 grant from the
Utah Bar Foundation to enable the school to
add a section of legal writing to the CLEO
program. The funds provided by the Foun-
dation allowed the program to accommo-
date nine additional minority students as
auditors.

The CLEO Summer Institute runs for six
weeks every summer and law schools in the
region alternate hosting the program. Stu-
dents attend 12 hours of class each week
plus additional individual meetings with
teaching assistants and writing instructors.
Last summer, two substantive courses were
taught—one on landlord-tenant law and the
other on the law of governmental immunity
from tort liability.

Social activities, talks and visits to other
campuses were also included in last sum-
mer’s program. Activities of this nature
serve to demonstrate to students that there
are opportunities in law for qualified minor-
ity members and that minorities are both
needed and wanted in the legal profession.
The social events were also designed to
strengthen the sense of community within
the group and to foster a sense of cooper-
ation and group effort. This spirit has con-
tinued in the regular law school program and
should help the students succeed in law
school.

The grant from the Utah Bar Foundation,
though used primarily to fund an added legal
writing section, was also used to pay the
costs of several of the social events and
activities.

Grant Applications
Due May 31

The Utah Bar Foundation is now accept-
ing applications for grants.

Grant applications must be consistent
with one or more of the following purposes
of the IOLTA Program:

1. Promote legal education and increase
knowledge and awareness of the law in the
community.

2. Assist in providing legal services to
the disadvantaged.

3. Improve the administration of justice.

4. Serve other worthwhile law-related
public purposes.

Applications are considered by the Board
of Trustees annually and must be received
on or before May 31 for consideration in
July of that year.

Applications for grants may be obtained
from Kay Krivanec, Utah Bar Foundation,
645 S. 200 E., Salt Lake City, UT 84111.

Utah Bar Foundation Grant

Enables More Minority Students
to Attend CLEO Institute

Notice of
Election of Trustees

Notice is hereby given in accordance with
the bylaws of the Utah Bar Foundation that
an election of two trustees to the Board of
Trustees of the Foundation will be held at
the annual meeting of the Foundation to be
held in conjunction with the 1989 Annual
Meeting of the Utah State Bar in Sun Val-
ley, Idaho, on June 28 through July 1, 1989.
The two trustee positions which are up for
election are currently held by David E.
Salisbury and Stephen B. Nebeker. The
term of office is three years.

The election will be conducted by secret
ballot which will be mailed to all members
of the Foundation on or before May 28,
1989.
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STATE BAR CLE CALENDAR

COMPUTER LAW: CURRENT TRENDS
AND DEVELOPMENTS

A live satellite seminar on the constant changes and
developments in computer hardware, software and
services which have led to the development of a body of
law also in a state of constant change to govern the
purchase, sale and use of computer hardware and
software. This program is designed for lawyers famil-
iar with the application of traditional legal concepts to
the purchase and use of computer systems. This pro-
gram calls for an understanding of basic computer
technology. This program should be of interest to
attorneys and advisors who counsel corporations that
produce, supply, distribute, develop and purchase
computer hardware, software and computer-related

packages.

Date: May 9, 1989

Place: Utah Law and Justice Center
Fee: $160

Time: 8:00 a.m. to 3:00 p.m.

CORPORATE COUNSEL SECTION
LIVE SEMINAR

The Corporate Counsel Section of the Utah State Bar
presents a half-day seminar on matters of daily concern
for those attorneys working for or representing cor-
porate clients. The seminar will focus on three areas
addressing ethical and practical concerns.

Corporate Conflicts—Who do you really represent?
Disciplinary and practical views.

The Corporate Attorney-Client Privilege—How do
you protect it? Some practical advice.

The Multistate Corporation—Are you practicing
without a license? Disciplinary and practical per-
spectives.

This program is recommended for all attorneys
working for or representing corporations and is de-
signed to provide a basis for assessing the ethical and
practical concerns of representing a Utah corporation.
Course materials will be available.

Date: May 10, 1989

Place: Utah Law and Justice Center
Fee: $35

Time: 7:30 a.m. to 12:00 p.m.

DEALING WITH THE S.0.B. LITIGATOR

A four-hour live sateilite seminar studying the un-
fair, abusive and unethical tactics of the “S.0.B.”
litigator causing concern among those monitoring the
ethical standards of the Bar. More immediately, they
pose a challenge to those opposing the S.O.B. in the
litigation process. Sometimes, litigators who play
“hardball” pursue victory at any cost and engage in
conduct designed to frustrate, obstruct, harass and
delay the litigation process and try to cast their conduct
as “zealous advocacy.” How do you deal with this sort
of behavior without lowering your own ethical stan-
dards or jeopardizing your case or client?

This satellite seminar has been developed to address
that question in a practical way. Attendees at the
program will view dramatized pretrial and courtroom
scenes illustrating hard-to-counter S.0.B. tactics. Fol-
lowing each scene, a panel of experienced litigators
will offer expert advice on how to prevent or counter
this behavior. This program will cover the discovery,
settlement and trial process.

A COMPREHENSIVE SEMINAR
ON FAMILY LAW

The Family Law Section is presenting a full-day,
comprehensive, live seminar featuring leading family
law practitioners. Topics will include effective finan-
cial arrangements with clients; improving the effec-
tiveness of the initial interview; strategies in the use of
expert witnesses; handling bankruptcy-related con-
cerns; fax pitfalls in alimony, child support, property
division and pension treatment; exhibits and demon-
strative evidence at trial; practice before domestic
relations commissioner; Utah divorce case law update.

Date: May 12, 1989

Place: Utah Law and Justice Center
Fee: $65

Time: 8:00 a.m. to 5:00 p.m.

A box lunch may be ordered for an
additional $6.50.

BASICS OF CLOSE CORPORATION
ACQUISITIONS AND DIVISIONS

This is a live satellite seminar on the basics of
corporate, tax, securities and accounting principles
applicable to acquisitions and divisions of close cor-
porations. The purpose of this program is to provide the
nuts and bolts of basic acquisition concepts which are
applicable to small businesses. The discussion will
cover the practical issues of related agreements; due
diligence; representations and warranties; indemnity,
holdback and contingent payments; and attorneys’
opinions. Sample document clauses will be included in
the accompanying study materials to be distributed to
registrants the day of the program.

Date: May 18, 1989

Place: Utah Law and Justice Center
Fee: $135

Time: 10:00 a.m. to 2:00 p.m.

COUNSELING BUSINESS CLIENTS
ON COMPLEX INSURANCE ISSUES
A live satellite seminar. Too many business attor-
neys sweep insurance law issues aside, forced to rely
on the insurance industry itself to assure adequate client
protection because of their lack of familiarity with the
legal issues. Nationally prominent insurance experts
will teach you how to recognize insurance issues.

* How to determine proper types and limits of coverage
and insurers.

* How to handle terminations and nonrenewals.

* How to handle disputes with insurers.

* How to handle insurance issues when your client’s
customer, vendor or insurer is in bankruptcy.

* How to expand your practice by providing insurance
legal checkups. Who should attend? Corporate law
specialists, in-house counsel, mergers and ac-
quisitions counsel, insurance lawyers, creditors’
rights counsel, litigators, legal malpractice lawyers
and attorneys wishing to expand their business prac-
tice.

Date: May 23, 1989

Place: Utah Law and Justice Center
Fee: $160

Time: 8:00 a.m. to 3:00 p.m.

PRACTITIONER’S GUIDE TO
ENVIRONMENTAL ISSUES IN

clients. This program will target and examine the key
environmental law issues and transactional dilemmas
being faced by real estate and business lawyers across
the nation, and offer guidance to commercial prac-
titioners.

Date: May 25, 1989

Place: Utah Law and Justice Center
Fee: $135

Time: 10:00 a.m. to 2:00 p.m.

REPRESENTING FAMILY BUSINESSES:
TAX, OPERATIONAL, ESTATE PLANNING
AND SUCCESSION PROBLEMS

A live satellite seminar. A program directed toward
family businesses that have much in common with any
program focusing upon closely held businesses. Fam-
ily businesses have all the problems of any closely held
business and, for that reason, the morning section of
the program, focusing upon taxes, estate planning,
employee benefit planning and the sale of a business,
will be of interest to any practitioner working with
closely held corporations. Family businesses, how-
ever, have an additional dynamic—the impact of the
business upon the family and of the family upon the
business. While this resonance exists throughout the
life cycle of the business, it is heightened when issues
of succession arise—when the business is to be passed
from one generation to the next. At this point, three
possibilities exist: the business can fail, it can be sold or
it can be retained within the family. Failure is a sad but
not infrequent outcome. It is one that planning seeks to
avoid and, thus, the program will look to how a suc-
cessful transfer can be made—either within the family
or to an outsider. Often, this takes the collaborative
effort of attorneys, financial experts, management con-
sultants and family or systems therapists. Speakers
from each of these disciplines will deal with the role
they play and the techniques they use to assist in the
transfer of the business from one generation to the next.
The program will close by focusing upon the litigation
that can ensue when an acceptable plan is not de-

veloped.

Date: June 6, 1989

Place: Utah Law and Justice Center
Fee: $160

Time: 8:00 a.m. to 3:00 p.m.

JOINT VENTURES

A live satellite seminar. The purpose of this program
is to provide counsel and other professional business
advisors with an understanding of the potential uses for
the commercial joint venture and of the various prob-
lems and considerations which must be addressed in
connection with the negotiation and implementation of
such an arrangement. Included among the matters to be
discussed in this program are:

* What are the principle issues that should be addressed
in the joint venture agreement and the ancillary agree-
ments?

» What are the principle federal income tax con-
siderations relating to the formation and implemen-
tation of the joint venture?

* What are the relevant antitrust concerns with respect to
the formation and operation of the joint venture?

* How should intellectual property be handled, ones
made available to the joint venture by the venturers and

Date: May 11, 1989 REAL ESTATE TRANSACTIONS ones developed by the joint venture.
Place: Utah Law and Justice Center A live satellite seminar. Environmental law and the | * What is the potential impact of creditors’ rights laws
Fee: $135 law governing commercial real estate transactions have upon the arrangements among the joint venture and its
Time: 10:00 a.m. to 2:00 p.m. become inextricably intertwined. No longer can com- participants?

mercial real estate and business practitioners ignore the | Date: June 15, 1989

wide-range effect of environmental laws and regu- | Place: Utah Law and Justice Center

lations upon their everyday activities and those of their | Fee: $135

Time: 10:00 a.m. to 2:00 p.m.
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LEGISLATION AS A REMEDY

Have you been frustrated in your practice of law
because of an ambiguous, unfair or archaic law? Plan to
attend a seminar presented by the Utah State Bar in
conjunction with the Office of Legislative Research
and General Counsel, and learn more about the legis-
lative process, how to make positive changes in the law
and how you can use legislation to resolve recurring
problems with the law.

In this seminar, a Utah legislator will review the
legislative process. Legislative counsel will present an
overview on how to draft legislation and a panel of
experienced lobbyists will answer your questions and
describe how to successfully shepherd a bill through
the Legislature. This seminar includes an excellent
handbook.

Date: July 13, 1989

Place: State Capitol, Room 403
Fee: $30

Time: 1:00 p.m.

CLE REGISTRATION FORM
DATE TITLE LOCATION FEE
[1May 9 Computer Law: Current Trends and $160
Developments L & J Center
[] May 10 Corporate Counsel Section Seminar L & J Center $35
{J May 11 Dealing with the S.0.B. Litigator L & J Center $135
[J May 12 A Comprehensive Seminar on Family Law L & I Center $65
[J May 18 Basics of Close Corporation Acquisitions and $135
Divisions L & J Center
[J May 23 Counseling Business Clients on Complex $160
Insurance Issues L & J Center
[J May 25 Practitioner’s Guide to Environmental Issues $135
in Real Estate Transactions L & J Center
[ June 6 Representing Family Businesses: Tax, $160
Operational, Estate Planning and Succession
Problems Planning L & I Center
[ June 15 Joint Ventures L & J Center $135
[ July 13 Legislation as a Remedy State Capitol $30
Room 403
Name Phone Firm or Company
Address City, State and ZIP American Express,
MasterCard/VISA

Total fee(s) enclosed $

Make all checks payable to the Utah State Bar/CLE Expiration Date

Registration and Cancellation Policies: Please register in advance. Those who register at the door are
always welcome, but cannot always be guaranteed complete materials on seminar day.

If you cannot attend a seminar for which you have registered, please contact the Bar as far in advance
as possible. For most seminars, refunds can be arranged if you cancel at least 24 hours in advance. No
refunds can be made for live programs unless notification of cancellation is received at least 48 hours in
advance.

OPENING STATEMENTS
(continued on page 37)

losing his client’s claims in a court of law,
he will tell the jury about proof that he does
not intend to prove.

3. The injection of personal opinion as
to the merits of the case or the credibility of
the witnesses. The opinion of counsel is
universally thought to be improper in open-
ing statements. Opinions should be reserved
for the summation where they properly be-
long. This does not mean that the skilled
advocate should not imply or suggest
through his opening that he has strong and
well-founded opinions.

4. The drawing of inference from the
facts. This is clearly within the purview of
final argument. In fact, it is the purpose of
summation. The proper opening will pre-
sent the facts in a narrative that requires no
comment until summation.

5. Blatant appeals to prejudice. The real
test here is in drawing the line between
persuasion—which is a proper attempt to
impact the minds of the jurors and what we
all strive for in presenting our client’s
cause—and prejudice. A fact of trial is that
all evidence is prejudicial to either your case
or your adversary’s case, or it would not be
offered. Legal prejudice is different. Legal
prejudice involves trying to obtain a verdict
on facts not in evidence or on passion, anger

or confusion of the issues. It is improper
argument to appeal to outrage or sympathy.

6. Argument of the law. Generally, in U ta h

this jurisdiction, counsel are not allowed to

argue the law. They are allowed in summa- S t a t e B a r
tion to interpret the court’s instructions with-
in close parameters. To attempt to define,

for the jury, the law in the case in your
opening statement would be invading the
province of the judge and may be hazardous

to your client’s cause in the event the judge
instructs the jury to the contrary at the con-
clusion of the evidence.

The product of the skilled advocate is

more perspiration than inspiration. Pains-
taking preparation yields dividends. The
eloquence of the winner’s closing argument
is appropriate during the immediate revelry.
If, however, the rationalizations of the :
jurors are, as suggested, really the by-
product or the justification for a decision Ju ne 28—Ju Iv 1
based on a general tone or feeling for the
entirety of the case, or an inclination which

was subtly or subliminally suggested from s u n Va I I ev,

an earlier point, then the advocate who gives

his best losi t have
waited too late. Idaho
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CLASSIFIED ADS

For information concerning classified
ads, please contact Paige Holtry at the
Utah State Bar, 645 S. 200 E., Salt Lake
City, UT 84111, or phone 531-9077.

POSITIONS AVAILABLE

Director of newly formed father’s rights
organization, UTAH FATHERS AND
CHILDREN TOGETHER (Utah Fact),
seeks legal assistant work concerning legal
issues confronting noncustodial parents.
Expert assistance involving intentional in-
fliction of emotional distress, interference
with court ordered visitation as a tort action,
alienation of affection between parent and
child, and loss of consorting. Six years’
experience preparing points and authorities,
trial memorandum and appellate briefs.
Leave message at Law and Justice Center
for Dennis Donithorne, Director of UTAH
FACT. Statistics available concerning gen-
der favoritism of women in custody de-
cisions rendered by judges in the Second,
Third and Fourth District Courts.

NEED TO FILL A LEGAL ASSISTANT
POSITION? CALL JOB BANK, JOY
NUNN, 521-3200. JOB BANK IS A SER-
VICE TO THE LEGAL COMMUNITY BY
THE LEGAL ASSISTANTS ASSOCI-
ATION OF UTAH (LLAAU). NO FEES
ARE INVOLVED.

Attorneys needed for volume referrals.
Consumer club will direct its members to
attorneys providing services to our members
at 10 to 25 percent below your usual fee.
Send resumé and cover letter indicating
what benefits you can provide our member
to Helpline, P.O. Box 16254, Seattle, WA
98116.

Legal Reference Librarian, University of
Utah College of Law Library. Require-
ments: JD and MLS or substantial legal
research experience (including Lexis/
Westlaw); an aptitude for and interest in
legal reference work and microcomputer
applications in libraries, strong inter-
personal skills. This position will involve
provision of reference service (manual and
computer) to library patrons as a member of
a team of three reference librarians. This a
one-year position with a possibility of be-
coming permanent. Saturday/Flex sched-
ule. For further information, call Rita
Reusch or Lee Warthen, 581-6594. Appli-
cations from women and minority candi-
dates are encouraged.

American Stores Company, the nation’s
largest food and drug retailer, seeks attorney
with at least three years’ experience to work
with its General Counsel in Salt Lake. Can-
didate should have excellent academic cre-
dentials. Experience required in one or more
of the following areas: major litigation, em-
ploymentlaw, ERISA, insurance, securities
law and corporate finance. This is an oppor-
tunity to work on significant projects with a
major corporation. Some travel will be re-
quired. Salary commensurate with qual-
ifications. Excellent benefits. Send resumé
to Kathlene W. Lowe, Vice President,
American Stores Company, 19100 Von
Karmen, Suite 500, Irvine, CA 92715. Con-
fidentiality assured.

BOOKS FOR SALE

Pacific Reporter 2nd (volumes 1-757), up
to date.

Am Jur 2d (90 + volumes with 1985 up-
dates).

Am Jur 2d Legal Forms (20 volumes).

Am Jur 2d Pleading and Practice Forms
(27 volumes)

Proof of Facts (30 volumes).

Contact Bryce Bryner, Price, Utah,
637-2150.

BOOKS SOUGHT
WE NEED TO BUY! All FEDERAL and
CALIFORNIA material.
Top Value Law Book Exchange, 813 Gar-
den Street, Santa Barbara, CA 93101, (805)
965-7999.

EQUIPMENT FOR SALE
LANIER WORD PROCESSORS FOR
SALE: Four Model L-100 with hard drives.
Two printers, software and floppy disks.
Maintained under service contract. Will sell
all or part. Contact Paul Shaphren,
531-9865.

TELEX—Model S2 32 TH. Make offer.

IBM Electronic Typewriter 75—en-
hanced memory. Had little use. Excellent
condition. Make offer. Call 521-0177.

OFFICE SPACE AVAILABLE

Sublease: Deluxe office space. Scalley &
Reading, 261 E. 300 S. 1,770 square feet,
reception area, five private offices, two staff
offices, conference room, recently remod-
eled. Contact Howard Kent or Thom Sayer
at Salt Lake Investment Company,
521-4238.

Attractive office and location in Salt Lake
City with well-established practitioners.
$440 per month includes phones, reception
services, photocopying, conference room
and parking. Secretarial, FAX and telex
services are available, if desired. Call us at
487-7834.

OFFICE SPACE SOUGHT

OFFICE SHARE: Four-year attorney de-
sires to share Salt Lake City office with
experienced business/tax attorney. Office
must have access to complete tax library,
including CCH/Ph, BNA, BTA, TC, USTC
and IRS releases. Prefer secretary, recep-
tionist, copy machine, phone system and
overflow work. Contact V.K. Simpson,
4502 W. Manbhatten Drive, Salt Lake City,
UT 84120.

Three attorneys with secretary seek af-
fordable offices with access to library.
Would consider office suite arrangement.
Also seeking used office dividers. Call
mornings. Candace, 486-9638.

VANTAGE GROUP

Former FBI, IRS, and State
Superv1sors & Agents

Specializing In:

Corporate Integrity Matters Financial Investigations Litigation Support
Medical Malpractice Matters Business Acquisitions/Mergers
Insurance Investigations Due Diligence

57 West 200 South, Suite 501, Salt Lake City 575-7970

Ogden 479-1034




NOWONLY ON

Now a list of the most recent decisions citing your
case can put your research a step ahead.

In fact, depending on the jurisdiction, it will be
days, weeks, even months before you can find these
citations on any other online service.

That'’s the new Shepard's PreView service
exclusively on WESTLAW.

Developed by West Publishing and Shepard's,
this valuable new service makes WESTLAW the most
current online source for Shepard'’s citations to
the National Reporter System®

And on WESTLAW, you can find them with one
simple step. _

If you're a WESTLAW subscriber, you can start
using Shepard’s PreView today.

However, if you haven't yet joined the growing
number of subscribers across America, now is a great
time to get the advantages of WESTLAW.

The most current online source for Shepard's
citations to the National Reporter System.

For more information about Shepard’s PreView,
call 1-800-WESTLAW for your free brochure today.

WESTLAW

© 1989 West Publishing Company 2-9125/3-89
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