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. Except as otherwise expressly set forth herein, the accep-

tance for publication of letters to the Editor shall be made
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Contingency Fees: Should They Be Limited in
Personal Injury Cases That Settle Early?

by Steven T. Densley

Lawyers in the United States are increasingly subject to criticism
for the perception that they are more interested in money than
in honoring long standing ethical principles that govern the
profession. When lawyers receive compensation that is grossly
disproportionate to work done, amounting in some cases to more
than ten thousand dollars per hour,' this perception is hardly
unfair. And the problem is not limited to mass tort cases or class
actions. Personal injury attorneys retained in run-of-the-mill
automobile claims, for example, can charge a full third or more
of any award even when cases they bring settle before the attorney
is required to do much work.

Unlike many other professions, the practice of law is governed
by ethical principles governing reasonable compensation. But
lawyers increasingly breach these ethical standards, undermining
the public’s confidence in and respect for our profession. This
is why the national legal reform organization Common Good’
has asked the Utah Supreme Court to revise Rule 1.5 of the Utah
Rules of Professional Conduct.

The proposed change would encourage early settlement by
reducing attorney fees in personal injury cases to a reasonable
level when early settlement occurs. The revised rule would reduce
the burden on courts, pass significant savings on to the public and
would ensure that more money is paid more quickly to accident
victims — who are supposed to be the beneficiaries of our tort
system, after all.

Background

Currently, Rule 1.5 requires that “a lawyer shall not enter into an
agreement for, charge or collect an illegal or clearly excessive fee.”
The rule also provides factors to be considered in determining
reasonableness: the amount of time and labor required; whether
the questions involved are difficult or novel; and the level of
skill needed, among others.

Courts, ethics committees and legal commentators agree that the

olume 17No |

risk of non-recovery is the only justification for the percentage
contingency fee.’ A contingent fee is a risk-sharing joint venture in
which an attorney adds his time, effort, and talent to the client’s
claim. Its distinguishing characteristic is risk: if there is no
recovery, then the attorney gets no fee. Where there is real risk
of non-recovery and therefore non-payment, it is appropriate
for the rate of payment under a contingency fee to exceed the
hourly rate for lawyers of similar qualifications. Where there is
little risk of non-recovery, however, a contingent fee should be
correspondingly low. In sum, determining the reasonableness of
a contingent fee is directly related to the risk and difficulty
associated with that particular case. In fact, in the case of I re
Discipline of Babilis, 951 P2d 207, 210-11 (Utah 1997), the
Utah Supreme Court upheld a disciplinary court’s decision that
charging a contingency fee for an uncontested probate matter
“was excessive because there was little or no risk that [the]
client would not recover.”

A Utah Bar Ethics Advisory Opinion supports the principle that
risk of non-recovery is the foundation for the contingent fee.
That opinion reads: “Implicit in the concept of the contingent
fee is the notion that there is an actual contingency upon which
the attorney’s chances of being compensated are based. In other
words, there must be a realistic risk of nonrecovery.™

The Proposal
Despite the requirement that attorneys charge “reasonable” fees,
tort attorneys are able to enter into fee agreements under which

STEVEN T. DENSLEY is an associate with

the law firm of Strong & Hanni where he
practices in the areas of personal injury,
construction law, and products liability.




they take one-third or more of the recovery as a fee even if the
attorney knows the case is low-risk, or even if the case settles
before the attorney does much work. Even opponents of the
proposal agree that while “[i]t is widely accepted that contingency
fees should vary depending on the riskiness and complexity of
the individual case,” this rule is “almost universally honored in
the breach.” The proposal seeks to eliminate this practice by
making express in Rule 1.5 of the Utah Rules of Professional
Conduct that this sort of practice is not reasonable.

Under the proposed rule, when an injured person retains an
attorney on a contingent fee basis, the attorney must provide
written notice sufficient to allow the allegedly liable party to assess
the claim. If a defendant makes a settlement offer within 60 days
of the required notice (which must be kept open for a period of
at least 30 days), and the injured person accepts that offer, the
attorney may charge only an hourly fee that does not exceed 10%
of the first $100,000 plus 5% of any amount above $100,000. If
the attorney does not provide that notice, the attorney may charge
only an hourly fee that does not exceed the limits described above,
regardless of how the case concludes. Because some cases may
require more work than others, counsel may always petition a

court to increase the permissible fee beyond the limits in the rule.

The proposal does not require a party to make or accept an early
offer, and the proposal will have no impact if no offer is made
or accepted. In such cases, the arrangement between injured
parties and their counsel will be governed by the fee agreement
in place, subject to Rule 1.5’s requirement of reasonableness.

Rationale

If lawyers were already setting contingent fees based on the reason-
ableness factors in Rule 1.5(a), one would expect to find contingent
fees charged along a continuum, reflecting the variations in those
factors. However, as former Harvard University President, Law
School Dean, and now-Professor Derek Bok has noted,

There is little bargaining over the terms of the contingent
fee. Most plaintiffs do not know whether they have a strong
case, and rare is the lawyer who will inform them (and
agree to a lower percentage of the take) when they happen
to have an extremely high probability of winning. In most
instances, therefore, the contingent fee is a standard rate
that seldom varies with the size of the likely settlement or
the odds of prevailing in court.®
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Professor Bok’s observation is confirmed by the empirical
evidence: A forthcoming study has found that median contingent
fees remain at 33% despite variation in the following variables.
1) time of settlement; 2) amount of settlement; and 3) whether
one’s own insurance company or the opposing party’s insurance
company pays the claim.” Most significantly, the fee in cases that
settle in less than 3 months is 33%."

According to another study, less than 1% of lawyer advertisements
placed in the Yellow Pages engage in any form of price competi-
tion.” Instead, there is a presumption that the percentage rate of a
contingency fee is “usually in the amount of one-third.”" Remark-
ably, and contrary to the basic relationship between prices and
supply, as the number of lawyers has more than doubled, contin-
gency rates have failed to decrease." In fact, a recent study has
found that, when adjusted for inflation, the effective hourly rate
of contingency fee lawyers has increased 1000%."

In effect, the proposed rule creates the continuum that Professor
Bok posits: the rule separates out those claims that can and do
settle early, and limits fees only in those cases. In cases that don’t
settle early, the rule’s limits simply do not apply.

Where there is a real dispute between the parties as to liability or
damages such that the parties cannot resolve their dispute early,
the amended Rule 1.5 would have no effect. Rather than merely
being toll-takers charging for access to the Courts, attorneys under
these circumstances add real value to their client’s claims. The
proposed rule thus effectuates the very essence of a fiduciary’s
duty and the obligations of the current Rule 1.5.

Rule 1.5(a) (4) requires consideration of the “results obtained”
in evaluating the reasonableness of a fee. However, as /n re
Discipline of Babilis revealed, “results obtained” cannot be read
merely as the final amount recovered, but must include the value
an attorney adds to the claim. For example, if a plaintiff is the
sole beneficiary of a $100 million life insurance policy, but must
hire an attorney to assist in the filling out of paperwork; it would
be excessive for the attorney to receive $33 million despite the
fact that his efforts were no more arduous than had the policy
been for $100,000.

Injured parties are simply not being protected from paying more
than the value added by their lawyers. In fact, studies have shown
that unrepresented claimants sometimes receive higher net
recoveries in personal injury cases than claimants represented
by counsel. A nationwide survey of 38,444 automobile claims
paid during a two-week period in 1997 compared the payments
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to claimants who were not represented by counsel to payments
of those represented by counsel. The survey revealed that in
automobile injury cases, “[bodily injury] claimants represented
by attorneys received, on average, a net payment that was $741
lower than that received by those who had no attorney” after
deducting economic losses and attorney fees."

It is not difficult to see how the proposed rule can encourage
settlements and save money for both plaintiffs and defendants.
Imagine, for example, a personal injury action in which the
plaintiff would be willing to settle for a net $80,000 award, but
the defendant is unwilling to pay any more than $110,000 to
settle the case. Without the proposed rule, the defendant could
reasonably presume that the plaintiff has roughly a one-third
contingent fee agreement with her lawyer. The potentially respon-
sible party should not bother to make a settlement offer because
his maximum settlement price ($110,000) would not be attractive
to plaintiff after her attorney takes a third ($36,666) of the
settlement. In order to settle the case, in fact, the potentially
responsible party would have to offer $120,000.

The proposed rule, however, creates a window of opportunity in
the first 60 days of a claim within which the defendant could make
an offer of $100,000 which would be gladly accepted. The plain-
tiff would get more than he or she was willing to accept and the
defendant would pay less than he or she was willing to pay, all
without going to trial. The attorney, who investigated the claim
and wrote a notice of injury — but did not have to prepare for
trial or even file a complaint — would receive a reasonable hourly
fee up to $10,000. The rule, then, would ensure a better result
for both plaintiff and defendant, and would take another case
off the dockets of our already-burdened courts.

The proposed rule for personal injury cases, which aims to reduce
fees that go beyond the value added to a plaintiff’s claim, is nothing
new. In eminent domain litigation, for example, lawyers typically
charge a contingency fee only against the difference between the
State’s initial offer and any higher sum paid after the lawyer is
retained." Experience has taught that the large majority of securi-
ties class action matters have “no inherent risk.”"” And yet rather
than continue to enable attorneys to charge contingent fees for
these cases, courts have conducted independent assessments of the
risk in particular cases and reduced the attorney’s fee accordingly.'
A contingent fee is an inappropriate method of payment when a
life insurance policy claim has already been presented to the
insurance company, and a settlement offer made."” Oregon limits
attorney fees in workers’ compensation cases to no more than



25% of the difference between the amount approved by the initial
offer and the benefits later approved at hearing or by stipulation.'®
Finally, where a lawyer assists in defending against a government
claim for increased taxes, the lawyer takes his contingent fee
based upon a percentage of the amount he saves the client.”

All of these types of litigation — eminent domain, securities class
action, life insurance, workman’s compensation, and tax certiorari
— have one significant factor in common: there is no substantial
risk of non-recovery. However, personal injury litigation is a
category of cases where the fiduciary ethical norms of Rule 1.5
have not been routinely enforced.

Those opposed to modifying Rule 1.5 do so principally on the
defense that contingent fees are an important means of providing
legal services to those who would otherwise be unable to afford
them. But the undisputed fact that contingent fees play an important
role in our legal system says nothing about the reasonableness of
1/3 contingent fees in low-risk, low-effort cases. The proposed rule
preserves contingent fees as a means of extending legal services
to plaintiffs who could not otherwise afford them, but limits such
fees to a reasonable amount in cases that settle quickly.

The proposed rule will not “diminish plaintiffs’ access to justice,”

or otherwise deprive injured persons from hiring contingent fee
lawyers. Rather, in the only instances in which the rule limits
contingent fees, the fee paid to the lawyer is still contingent on a
successful result — that is, on a settlement that is acceptable to
the claimant. The only difference is that the fee — though still
contingent on success — must be reasonable when measured
against the number of hours that have been spent on the case.

It has also been argued that the proposed rule will create situations
where “everyone but the lawyers would be better off.”*' Certainly,
the proposed rule would make parties to personal injury litigation
as well as Utah consumers better off. Indeed, a committee of the
United States Congress has estimated that the proposal would save
Utah consumers in excess of $20 million per year on legal fees.”
But these results are not at the expense of lawyers’ reasonable
expectations. Although Plaintiffs counsel will be unable to collect
large fees in cases that settle early, a reasonable hourly fee will
still be paid. Moreover, although fewer billable hours will be
available to defense attorneys because there will be fewer cases to
defend, and fewer protracted cases, the proposal will not affect the
amount of a reasonable hourly fee. While it is true that the gains to
injured parties and the public are derived from lower attorney’s
fees, as the Rules of Professional Conduct state: “The profession
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has a responsibility to assure that its regulations are conceived
in the public interest and not in furtherance of parochial or self-
interested concerns of the Bar.”*

Conclusion

The Utah State Bar has already acknowledged that the typical
contingent fee “will usually be permitted only if the representation
indeed involves a significant degree of risk.”* Therefore, if we
can accept the premise that cases that settle early did not involve
a significant degree of risk, we must accept the conclusion that
it would be unethical to charge a large contingency fee in such a
case. Consequently, it is incumbent upon us as attorneys to adopt
an alternative to such a practice. There may be ways in which
the Common Good proposal could be changed and improved.
However, the underlying principle is compelling. The current
state of affairs can only exacerbate disrespect for the rule of law.
Reform is necessary to give meaning and life to the fundamental
fiduciary norms of our profession. It is time to make the ideals
embodied in the current rules a reality.

1. No matter the merits of the tobacco settlement, the $30 billion in fees, payable over the
next 25 years, awarded to the approximately 300 lawyers from 86 firms is nearly without
equal. Countless newspaper and magazine articles have detailed accounts of attorneys from
the respective states earning thousands of dollars per hour for their work in the tobacco
litigation. See, e.g., Daniel Wise, Judge Freezes $625M Tobacco Award to Law Firms,
N.Y.LJ., October 23, 2002, at http://www.law.com/jsp/article.jsp?id=1032128807449
(discussing how attorneys representing New York state in tobacco settlement awarded
sum amounting to $13,000 per hour); Pamela Coyle, Tobacco Lawyers Reveal How
They’ll Divvy Up Fee, Niw ORLEANS TIMES-PIcAYUNE, May 12, 2000 (discussing how
Louisiana attorneys representing the state will receive $6,700 an hour for their services);
Susan Beck, Trophy Fees: A bebind-the-scenes account of the controversial awarding
of $13 billion to the plaintiffs’ tobacco bar, THe AM.Law., December 2, 2002, at
http://www.nylawyer.com/news/02/12/120202i.html (discussing how Mississippi attorneys
representing the state will receive $22,500 per hour); Dennis Chapman and Richard
P. Jones, Tobacco Accord Worth $2,853 Hourly to Firms, MINAUKEE ]. SENTINEL, at
http://www.jsonline.com/news/state/jul99/tobac13071299.asp (discussing how Wisconsin
attorneys representing the state in the tobacco suit will receive $2,853 per hour).
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APPENDIX 1

THE FIRST PROPOSAL IS TO AMEND RULE 1.5 OF THE
UTAH RULES OF PROFESSIONAL CONDUCT AS FOLLOWS:

Rules 1.5 Fees.
(d)  Alawyer shall not enter into an arrangement for, charge
or collect:

(d)(1) Any fee in a domestic relations matter, the payment or
amount of which is contingent upon the securing of a
divorce or upon the amount of alimony or support, or
property settlement in lieu thereof; or

(d)(2) A contingent fee for representing a defendant in a criminal

case; or

(d) (3) A contingent fee in a personal injury matter except as
provided herein:

(i) The lawver shall submit a notice of injury to the allegedly liable

party. If the attorney does not submit such notice, or if the client

accepts an early settlement offer the lawyer may charge an hourly
fee that shall not exceed 10% of the first $100,000 plus 5% of

the recovery in excess of $100,000.

(ii) Pursuant to 2 motion by the lawyer, the court may find that

the fees permitted by subparagraph (i) are unreasonably low in

light of the reasonableness factors set fort in Rule 1.5(a) (1)

through (8).

(iii) For purposed of Rule 1.5(3) (d):

¢

‘Early settlement offer” denotes a written offer of settlement made
by an allegedly liable party to a personal injury claimant that:
(a) is made prior to claimant’s retention of counsel or within
60 days of the date the allegedly liable party received claimant’s
notice of injury; (b) has an expiration date at least 30 days after
claimant and claimant’s attorney, if any, have actual notice of the
offer. If a personal injury claimant is represented by counsel,
the allegedly liable party may send a copy of the offer to both

the attorney and the claimant.

3

‘Notice of injury” denotes a written notice made by a personal
injury claimant’s attorney to an allegedly liable party that contains

accurate and sufficiently detailed information to allow the

allegedly liable party to assess the claim and make a reasonable
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offer of settlement. The notice shall include information required
to be disclosed under Rule 26(a) (1) of the Utah Rules of Civil

Procedure.

“Personal injury” denotes the incurrence of bodily injury, sick-

ness, death.

THE SECOND PROPOSAL IS TO AMEND THE COMMENTS
TO RULE 1.5 OF THE UTAH RULES OF PROFESSIONAL
CONDUCT:

Contingent Fees and Early Offers of Settlement

Contingent fees play a useful and critical role in ensuring access
to counsel and the courts for personal injury claimants who would
otherwise be unable to afford such access. Nonetheless, standard
contingent fees should only be charged where the lawyer under-
taking representation bears a substantial risk of non-recovery.

Clients should not be charged standard contingent fees where
no real risk of non-recovery or non-payment of fees exists. Rule

1.5(d makes it unethical conduct to charge a contingenc

fee in situations where an allegedly liable party makes an early
settlement offer that is satisfactory to the personal injury claimant
— thereby eliminating any risk that a claimant will not recover for
his injury. In such a situation, charging a standard contingency
fee is excessive and unreasonable; the lawyer representing the

claimant may charge only a reasonable hourly rate or fixed fee
that is otherwise consistent with this Rule.

Nothing in this Rule requires that a personal injury claimant
accept the early settlement offer of the allegedly liable party. If

the claimant rejects the early settlement offer of the allegedly liable
party, or if no such offer is made within 60 days of the allegedly
liable party having received notice of claimant’s claim, a lawyer

will remain free to charge a contingent fee that is otherwise
reasonable and consistent with this Rule.

In order to foster early settlement offers and the swift resolution
of personal injury claims, Rule 1.5(d i) makes it unethical
conduct to charge a contingency fee in a personal injury matter
if a lawyer does not provide the allegedly liable party with written
notice of the client’s alleged injury. Written notice is required even
when the allegedly liable party has made an early settlement

offer prior to a personal injury claimant’s retention of counsel.




An early settlement offer, as defined under Rule 1.5(d) (3) (iii),

is one that is made promptly in a manner that permits the early

resolution of a personal injury claimant’s alleged injury without
the expenditure of legal or judicial resources. An early settlement

offer qualifies under Rule 1.5(d) (3) only if it is made prior to or

within 60 days of an allegedly liable party receiving claimant’s
notice of injury or prior to claimant’s retention of counsel. In order
to permit claimant a suitable time to consider the early settlement
offer, no offer qualifies under this Rule if it does not remain open
for acceptance for at least 30 days. Nothing in this Rule requires
an allegedly liable party to make an early settlement offer.

The notice of injury filed by a personal injury claimant must
contain sufficient information to permit the allegedly liable party

to evaluate the notice. It is, therefore, misconduct to charge a

contingency fee if a lawyer conceals material information the
lawyer reasonably believes or reasonably should know bears a
substantial relationship to the injury alleged or the notice of the
injury provided. The Rule therefore requires that a personal
injury claimant’s notice provide the allegedly liable party with:
a) sufficient information to assess the basis for the claim that
the allegedly liable par
sufficient information to assess the relationship between the
injury alleged and the value of claimant’s claim. The notice must
include information required to be disclosed in initial discovery
under Rule 26(a) (1) of the Utah Rules of Civil Procedure. Absent
compelling circumstances, such material information would also
include: a) the name, address, age, marital status and occupation
of the claimant; b) a brief description of how the injury occurred;
¢) a description of the nature of the claimant’s injury including
the names and addresses of all physicians or other health care
providers who provided medical care to claimant in connection
with the alleged injury; d) medical records relating to the injury
or, in lieu thereof, executed releases authorizing the allegedly
liable party to obtain such records from claimant’s health care
providers; and e) a statement of the basis for believing that the
allegedly liable party is liable (in whole or in part) for causing
the claimant’s injury.

is liable for claimant’s injury; and b

In the event a personal injury claimant’s notice is determined to
have omitted material information which the lawyer reasonably
believes or reasonably should know bears a substantial relationship
to the injury alleged or the notice of the injury, the claimant’s
lawyer is not permitted to charge a contingency fee and shall be

subject to discipline or sanction in the same manner as a lawyer
who withholds or conceals evidence duly subpoenaed during

discovery.

A personal injury claimant’s notice of injury, an allegedly liable
party’s early settlement offer, and all discussions relating thereto
shall be inadmissible in any subsequent proceeding except in a

proceeding to enforce a settlement agreement or to determine
the proper fees to be charged after acceptance of an early settle-
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ment offer.

Subsection (d i) bars a personal injury claimant’s counsel

from charging excessive fees when a claimant accepts an early

settlement offer, and limits hourly rate charges to 10% of the
first $100,000 of the accepted early settlement offer plus 5% of

any additional amounts. These restrictions on the total hourly

fees an attorney may charge are imposed in order to prevent
windfall payments to claimant’s counsel which the Rule other-
wise precludes. Excessive contingency fee arrangements prohibited

by the Rule should not be accomplished by the alternate method
of charging exorbitant and excessive hourly rates. The fee

restrictions in subsection (d) (3) (i) apply only when the early

offer is accepted, an attorney has no risk of non-recovery, and

comparatively little effort is necessary to recover the settlement.

Accordingly, the restriction of fees is limited to charges made

against sums produced with little or no attorney effort when an
early settlement offer is accepted.

Subsection (d) (3) (i) has a savings provision that permits the
court, on motion of a personal injury claimant’s counsel, to
award fees in excess of those otherwise permissible under the
subsection. Such awards shall not be routine. The savings provi-
sion is intended to permit compensation of attorneys when an
early offer is accepted in excess of that otherwise permissible
only in the exceedingly rare and unusual situation where an
attorney’s pre-acceptance representation requires extensive factual
investigation or extensive research of legally novel theories of
liability. Both an extraordinary effort and an unusually large time

commitment are required to justify such otherwise excessive
compensation.
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The Proposed Contingent Fee Restrictions Are
Unfair, Unreasonable, Unworkable and Wrong

by Ralph L. Dewsnup

The proposal to restrict attorneys’ fees is flawed. It groundlessly
asserts that Utah plaintiffs’ lawyers repeatedly violate the existing
Rules of Professional Conduct by overcharging their clients in
contingent fee cases. It incorrectly declares that the courts are
burdened by tort litigation. It misleadingly implies that the only
service that lawyers render to their clients is in getting them money.
And it disingenuously states that the public will benefit by a pro-
posal that will have the effect of limiting access to legal services.

Utah is not the first state where a petition like Common Good’s
has been put forth. Nearly identical proposals were rejected by
the supreme courts of Alabama and Arizona without comment.
The ABA has twice rejected similar proposals, in 1994 and again
as part of its Ethics 2000 project.' The Utah Supreme Court and
the Utah State Bar should resist the clamor from self-styled tort
reform organizations whose proposals are disguised as being
citizen friendly when, in fact, they impede access to justice,
reward dilatory tactics of insurers and deprive citizens of a level
playing field.

Utah Lawyers Are Not Overcharging Their Clients

It is axiomatic that the person or entity that puts forth a proposal
should bear the burden of showing that it is needed.” Neither Mr.
Densley nor the group calling itself “Common Good” has provided
evidence that Utah lawyers are breaching ethical standards. Indeed,
if such conduct has come to their attention, they have a duty to
report it.” Decisions regarding Utah lawyers should not be made
on the basis of claims of misconduct in other states, nor should
they be based on anecdotes, speculation, or assumptions.

Rule 1.5 of the Utah Rules of Professional Conduct, as it now
exists, sets forth clear guidelines as to when and how fees of all
kinds may be charged. Whether contingent, hourly or of some
other character, “clearly excessive” fees may not be charged.
Among the factors to be considered in determining the reason-
ableness of a fee are:

1. The time and labor required, the novelty and difficulty of the
questions involved and the skill requisite to perform the legal
service properly;
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2. The likelihood, if apparent to the client, that the acceptance
of the particular employment will preclude other employment
by the lawyer;

3. The fee customarily charged in the locality for similar legal
services;

4. The amount involved and the results obtained;

5. The time limitations imposed by the client or by the circum-
stances;

6. The nature and length of the professional relationship with
the client;

7. The experience, reputation and ability of the lawyer or lawyers
performing the services; and

8. Whether the fee is fixed or contingent.”

A fee may be charged that is contingent on the outcome, so long
as it is appropriate in the circumstances and reasonable in amount,
and as long as the client has been fully advised of the availability
of alternative fee arrangements.’ The representation agreement
must be in writing and must spell out the method by which the
fee is computed and the way that expenses will be handled.®
Furthermore, at the conclusion of a contingent fee matter, the
client must be given a written statement that shows the remittance
to the client (if there is one) and the method by which it was
determined.” If a client is dissatisfied with the fee arrangement,
he or she can make it known. If a fee dispute cannot be resolved
between the lawyer and the client, courts are available to review
the reasonableness of fees.® Furthermore, the Utah State Bar has
committees that can become involved in helping to determine if
fees charged are appropriate.’

RALPH L. DEWSNUP is the President, and
a founding member of, Dewsnup, King
& Olsen in Salt Lake City.




In a brief that was filed with the Utah Supreme Court’s Advisory
Committee on Professional Rules of Conduct, affidavits from
multiple Utah lawyers were provided to show compliance with
existing ethical rules and guidelines." Numerous examples were
cited where lawyers have voluntarily reduced an agreed upon
contingent fee in order to facilitate settlement, help the client,
or acknowledge an unexpected break in the case. No examples
were cited by proponents of this proposed rule change where
unethical conduct in Utah was countenanced.

Utah Courts Are Not Overburdened by Tort Litigation
According to the Utah courts’ website," in 2002 a total of 294,561
cases were filed in Utah’s district courts. Of that number, 2,165
(less than 1%) of them were classified as “torts,” which included
malpractice, personal injury, property damage and wrongful death.
During the same year, there were 7,675 probate cases (adoptions,
guardianships, commitments, etc); 21,167 domestic cases
(divorces, custody disputes, etc.); and 8,754 property rights
cases (condemnations, evictions, foreclosures, etc.). If a rule
were to be adopted that extinguished all forms of torts in Utah,
the caseload would be reduced by less than 1%. This is hardly
indicative of a burden on the courts that requires intervention.

Contingent Fee Lawyers Earn Their Fees Just Like All
Lawyers Do

For some reason, proponents of this rule to restrict fees assume
that it is easy to predict which cases will be resolved quickly.
Nothing could be further from the truth." Facts seldom fall easily
into place. Witnesses can be hard to find. Viewpoints differ.

Government investigations are incomplete or inadequate. Insur-
ance companies dissemble.” Injuries are of uncertain severity
and complexity. People are not bumpers and fenders. They are
unique. Furthermore, they are almost always new to the legal
process. They are sometimes frightened, wary and in need of
help. They have lots of questions. Lawyers do not just waltz in,
take money from willing insurance companies, peel off a large
cut and toss the rest to the client. Typically, a contingent fee
lawyer deals with the following issues:

Researching the law on questions that are raised in what should
be the most straightforward of situations;" answering client
questions about insurance coverage, medical bills, threatened
termination from work, etc.; obtaining historical as well as medical
information; interviewing witnesses (the client, family members,
witnesses and others); obtaining medical reports and prognoses;
obtaining employment information and income loss information;
hiring experts (reconstructionists, doctors, economists, etc.);
working with insurers (health and accident, workers’ compen-
sation, etc.) on collection matters, subrogation liens and coverage
questions; handling minors’ claims; establishing special needs
trusts; working with structured settlements (qualified assignments,
release language, etc.); helping the client to navigate a compli-
cated maze of insurance intricacies (liability, health and accident,
underinsured, uninsured, no-fault, worker’s compensation and a
variety of federal and state entitlements, coverages and programs);
and otherwise helping to reassure and represent people who
feel overwhelmed and vulnerable.

It shows an inadequate understanding of the role and duties of a

Congratulations, Pailt
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Insurance and other Tort and Contract Litigation sections
of the firm.

C [ STROMG &x HAMNN
I) LA FIR b
=
-ne: 801 -53“9« 801-596-1508, www.strongandhanni.com

UehBr J 0 U R WAL

>
=
=
=
=

=
=
=
—
=
==
5=
==
5=
2
=
=.
=.
=
=
=
==
=
—
=
=~
=3,

15



=
==
—
|
=
=
o]
=
=
=
=
—
12
a5
[ =
(=)
==
—_
——
—
as
—r}
=
—
—
=]
[

16

lawyer for the proponents of this fee restriction rule to think that
contingent fee representation is ever like picking low hanging
fruit. It is an affront to the integrity of the plaintiff’s bar and to
the bar in general to argue to this effect.

Public Access to Legal Services Will Be Restricted, Not
Fostered, by This Proposal

The contingent fee has been rightly called the poor man’s key to
the courthouse. Those who are injured, out of work and inundated
by unexpected bills and expenses can seldom afford to pay an
attorney’s hourly rate for representation. Most victims would be
deprived of access to the courts if not for the willingness of some
attorneys to risk their time and often their own money to provide
legal services with the only prospect of payment for their services
coming at the end of the case and then, only if the case is success-
ful. Thus, any proposal that would discourage a lawyer from
taking those risks could reduce the number of times that an
insurer would have to make a payment of any kind to the victims
of their tortfeasor insureds.

Common Good’s proposal would cap contingent fees at 10% of
the first $100,000 of recovery and 5% thereafter. If an attorney
were to be compensated at the rate of $150 per hour, on a case
that returned $100,000 of recovery, that would be the equivalent

AL
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of 66.7 hours of work. If the recovery were $50,000, that is 33.3
hours of work. If the recovery were $15,000 that is 10 hours of
work. If the compensation rate is more than $150 per hour, then
even less time can be justified. It requires a certain dedication
for any lawyer to be willing to spend his or her time and risk his
or her money on a cause that can take unexpected twists and
turns and be of uncertain outcome. Lawyers who understand
that there are no “slam dunks” in litigation respect the fact that,
but for the contingent fee, many people would not be able to
obtain legal redress for their injuries.

For those that think $150 an hour (or more) is a hefty fee for a

lawyer to earn, it should be remembered that out of this the lawyer
must pay for all overhead (rent, telephones, secretary, insurance,
computers, office machines, dues, library, etc.). If “tort reformers”
can succeed in creating an economic disincentive for lawyers to
take smaller tort cases, then they can successfully deprive victims
of access to justice and make more money. What a novel idea!

It is no criticism of insurance companies to say that they seek to
reduce the amount of money that they pay in claims. They are
most often corporations who have a duty to maximize their profits
by reducing the claims that they pay. They are not supposed to be
altruistic. Given their responsibilities to shareholders and policy-
holders, they can only pay money when to not pay it would subject
them to legal or economic sanctions that would harm their profits.
Thus, it is folly to suppose that, without the threat of legal or
economic sanction that the lawyer provides, an insurance company
will “do the right thing” or be “fair and reasonable.” It is simply
sound public policy to permit citizens to have every possible means
to level the playing field by having legal representation. Within
the parameters of the present rule 1.5, citizens can obtain such
representation by entering into contracts of their own choosing
with terms that they work out between themselves and their lawyer
without interference from their adversaries.

The Proposed Rule Will Result in More Litigation

The fee limitations proposed by Common Good would only apply
to “personal injury matter[s].”" A “personal injury” is defined
as “the incurrence of bodily injury, sickness or death.”' The
definition invites confusion. Harassment in the work place can
produce sickness, as can disputes with insurance companies. Are
those cases included? What about will contests that obviously
involve death? Are life insurance disputes covered? They involve
the incurrence of death. Maybe health and accident coverage
disputes are subject to the rule since they involve the incurrence
of sickness. Are civil commitment proceedings comprehended?
They often involve the incurrence of mental illnesses, which could



be a form of “sickness.” These and similar issues will ultimately
have to be litigated.

Proponents argue that parties are not forced to settle their cases
and, once they have complied with the notice requirement, can
always refuse to accept “early settlement” and proceed with a
normal contingent fee contract. However, if it is later determined
that the early notice failed to contain “accurate and sufficiently
detailed information to allow the allegedly liable party to assess
the claim and make a reasonable offer of settlement,” then the
contingency fee agreement is voided, and the rule’s fee limitations
are imposed.”” Does anyone doubt that satellite litigation will
arise as defendants (and their insurers) who are hit with large
verdicts claim that the notice was inadequate and that, therefore,
the fee should be capped?

Thus, rather than solving a problem (a problem that does not
exist), the proposed rule only creates problems and raises issues
that will result in more, not less, litigation.

The Proposed Rule Is Inequitable

Perhaps the biggest problem with the proposed rule is its one-
sidedness — the obvious unequal protection of the law that results
from imposing this restriction on only the plaintiff's side of a

limited class of clients and only on a limited segment of the bar.
There are no consequences for a defendant or his counsel who
chooses not to make an early offer of settlement (even where
liability is clear) or who rejects a reasonable offer of settlement
from the plaintiff. The defendant is not even required to make
an early offer of settlement. Thus, the net effect of the rule is to
require the plaintiff to lay out his case to the defendant before the
plaintiff has had an opportunity to take any discovery from the
defendant and allows the defendant to put undue pressure on
the plaintiff to buy a pig in a poke, that is, to accept a settlement
offer before the plaintiff knows the full extent of his damages or
of the defendant’s wrongdoing (or even the identity of all the
potentially responsible parties)."

The rule also drives a wedge between the plaintiff and his attorney
by creating conflicting incentives. The plaintiff may have an incen-
tive to accept an early offer of settlement, particularly when the
defendant is telling him that he won’t do better at trial and will
have to pay his attorney a greater percentage of his recovery if he
rejects the offer. At the same time, plaintiff's counsel may have
an incentive to reject what he thinks is an unreasonably low offer
and earn his full, agreed upon fee. An ethical rule that creates a
conflict of interest between an attorney and his or her client is a
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contradiction in terms.

It is argued that a plaintiff’s attorney whose work warrants a fee in
excess of the limit placed by the rule can apply to the court for
an adjustment. However, in order to make such an application,
the lawyer must act against the interests of his client and violate
the conflict of interest rules. This will foster disharmony between
lawyer and client and may cause lawyers with foresight to avoid
representation where such conflicts can arise. This will reduce
the pool of attorneys willing to take contingent fee work and
consequently reduce the public access to legal services.

The proposed rule presents other problems as well. It requires
the submission of a notice that then gives the potential defendant
60 days to make an early settlement offer. Presently, insurance
companies have duties to investigate claims when they arise.
Under the proposed rule, insurance companies could sit back
and wait for the claimant’s attorney to do the work and submit
the notice. Does anyone think that the savings realized in this
shift of responsibility to the plaintiff’s attorney will result in higher
payments to victims?

The proposed rule also does not address the need for creative
fee structuring when the primary motivation of a claimant (who
cannot afford to pay an hourly fee) is to secure non-monetary
remedies such as injunctions and apologies or when the claimant
wants the opportunity to confront his or her wrongdoer or make
the wrongdoer appear in court and defend his conduct.

The rule also ignores the problems that are encountered when
a statute of limitations is going to run and there is not time to
submit a notice and wait 60 to 90 days for a response.

The detrimental effect on an attorney’s willingness to take smaller
cases on a contingent fee has already been discussed. Suffice it
to say that clients who can afford to pay for legal representation
are not affected by this rule. Those affected are ones who cannot
afford legal representation and who rely on the contingent fee to
give them access to justice.

Conclusion

The Rules of Professional Conduct are not mere suggestions. They
are requirements, the nonobservance of which can result in
disbarment. Therefore, they must be cautiously studied, carefully
written, easily understood and subject to uniform application.
The proposed rule limiting contingency fees in a narrow class of
cases is ill conceived, inequitable and unnecessary. It is a solu-
tion in search of a problem. Utah should reject it out of hand.
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. See ABA Comm. on Ethics and Professional Responsibility, Formal Op. 389 (1994);
Stephanie Francis Ward, Group Seeks Cap on Contingency Fees, AB.A. J. eRep.
(May 23, 2003).

]

. See, e.g., Koesling v. Basamakis, 539 P2d 1043, 1046 (Utah 1975) (the proponent
of a proposition bears the burden of proof, including the burdens of production and
persuasion).

9

. Utant Rutes of ProressionaL Conpuct Preamble, para. 11, & Rule 8.3.

L

Id. Rule 1.5(a).

i

. ABA Comm. on Ethics and Professional Responsibility, Formal Op. 389 (1994). 6.
Uran Rutes oF ProresstoNaL Conpuct Rule 1.5(c).

7. 1d.

8. See, e.g., Jones, Waldo, Holbrook & McDonough v. Dawson, 923 P.2d 1366, 1371
(Utah 1996); Genturion Crop. v. Ryberg, McCoy & Halgren, 588 P.2d 716, 716-17
(Utah 1978).

9. Presumably the Fee Arbitration Committee, the Client Security Fund Committee, the
Ethics Advisory Opinion Committee and the Disciplinary Committee are all available
to assist in questions involving the propriety of a fee.

10. The petition to limit fees was originally filed with the Utah Supreme Court. The court
referred it to the Supreme Court Advisory Committee on Rules of Professional
Conduct for study. The committee asked for briefs to be submitted in support of and
in opposition to the proposal. Briefs were submitted in May and July 2003. Oral
argument was heard by the full committee in October 2003.

11. The court’s website can be accessed at http://www.utcourts.gov/stats/FY02/dist/
v2002_9.htm. All statistics cited in this section are available on that website.

12. At oral argument on this proposal, Mr. Densley cited certain advertising efforts of
lawyers who claim that they can usually tell a prospective client on the phone
whether they have a “good case” as proof that cases were easy. Deciding that a case
has potential and is therefore a “good case” does not mean that it is an easy case or
that it will be resolved quickly or without significant opposition, risk and expense. A
case is a “good case” when a lawyer’s assessment of risks means that he or she is
willing to take it on a contingent fee.

13. See, e.g., Campbell v. State Farm Mut. Auto. Ins. Co., 2001 UT 89, 9 28-32, 65
P.3d 1134 (citing examples of State Farm’s misconduct), rev’d on other grounds,
123 S. Ct. 1513 (2003).

14. In what should be the most straightforward of cases, insurance companies contest
the necessity and reasonableness of medical care; they demand so-called “indepen-
dent” medical examinations by doctors and others who have known biases; they
hire accident reconstructionists, engineers and human factors experts who mini-
mize the forces of impact in collisions and obfuscate causes and effects; they
demand production of medical records that may be twenty years old; and they
throw up roadblocks to prompt resolution by forcing parties to incur costs and
expenses that can deter pursuit of smaller cases.

15. See Mem. in Supp. of Pet. for Rulemaking to Revise the Ethical Standards Relating
to Contingency Fees app. A, § 1 (available online at http://cgood.org/library/
download/Early%200ffer%20Petition.pdftitem id=25733).

16. Id.
17. See id.

18. See Paul M. Simmons, The “Common Good” Proposal to Limit Contingency Fees:
Where's the Commonality? Ut TRiAL J., Summer 2003, at 10-16.
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Utah’s New OneStop Business Registration Website

by Klare Bachman

Afew years ago, former Governor Michael Leavitt challenged
State agencies to offer government services 24/7. The Utah Depart-
ment of Commerce, Division of Corporations and Commercial
Code embraced the challenge. Along with a partnership of other
government agencies, including Workforce Services, the Labor
and Tax Commissions, the IRS, local business licensing bureaus,
and Utah Interactive, Inc., we began work on a Web site where an
applicant could accomplish business registration requirements,
in a timely manner, with nearly every federal, state, and local
regulatory agency.

Support for the concept was easy, meeting all the diverse needs was
challenging. Some agencies collected basic public information,
some collected only private information, and some collected
both. Each agency had its own way of doing things. However,
surprisingly enough, the partnership coalesced quickly and the
project moved forward.

At first the project seemed pretty straightforward — just collect the
data, share the common parts, segregate the unique parts, and
seamlessly the prepared applicant should be able to start doing
business. It was initially estimated that it would only take a few
months to get the Web site developed and working. What a utopian
idea that turned out to be! In reality, it took 18 months to accom-
plish the first phase. Workforce Services took the managing partner
role and Utah Interactive, Inc. became the development arm of
the partnership. Each partner assigned a business and technical
representative and contributed what financial resources they
had to fund the project.

The project’s specification document proved that in addition to
unique information, agencies collected many common data
elements from each applicant. Partners were given capability to
download only those data elements they are required by law to
collect. The outline of these data elements soon determined that
there were a few registration types that were just too complex to
fit a one-stop registration portal, such as non-profit corporations.
Those had to be eliminated from the Web site registration capa-
bility, although they may be re-addressed in future updates. Some
traditional ways of conducting business had to be re-evaluated
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by the partners. Each partner had to ask the question, “Do we
really need to process registrations this way?” For example, thanks
to legislative changes, electronic signatures are now acceptable
which eliminated the requirement for “wet” signatures.

Two focus groups were used to garner input from legal and
accounting communities, since those professionals often assist in
new business start-ups, as well as business owners themselves. The
first focus group was introduced to the concept of the program
and given a preview of the Web site. Many questions were asked
and a lot of good ideas were offered. A few months later, the
second focus group actually used the prototype and provided
valuable feedback on what worked and what didn’t.

In this first phase, the goal was to capture the majority of busi-
nesses that wanted to function in Utah and to mitigate as many
bureaucratic hurdles as possible in a single stop on the Internet.
So what does the online OneStop Business Registration process
entail? It begins with an introduction and a registration page.
The registration feature allows the user to work on the filing
until the process is completed or save unfinished entry for later
completion. Each user is given 120 days to complete the original
filing process.

The entry page informs the user what documents or information
should be readily available to complete the process. It also contains
a link to a tutorial site where a user can go through the process
without actually creating a registration. This allows the user to
become familiar with the site and aids the actual process.

The next few pages provide general information on doing business
in Utah. The user is then asked to specify the type of business
entity being registered. Subsequent pages reflect requirements
KIARE BACHMAN is the Executive Director i3 11' ]
of the Utah Department of Commerce. o
Klare also served as the Department's e-
government Product Manager for several
years prior to her recent appointment.




based on the type of entity selected. For instance, if the user
selects “domestic corporation,” they will be led through multiple
pages requesting all the significant data elements to conduct
business as a corporation in Utah. If the user selects “sole
proprietor,” “DBA” or “assumed name,” a minimum of informa-
tion is requested and the user is finished in less time.

Once the entity type is determined, the user is directed to type in
and submit the selected business name. At this point, the user
must pay a $22 name reservation fee that will be credited at the
end of the registration process. Approval of the name may take
up to 24 hours to complete. Until the complicated statutory
requirements for name availability in the registration process is
simplified, it cannot be automated, (see UCA §16-10a-401).
Therefore, the Division has dedicated personnel to check each
name prior to approval. Name requests submitted during business
hours are likely to be returned very quickly. Names submitted on
a weekend or after business hours will not receive a response
until the next business day.

While the business name is pending, the user can complete the
rest of the application for registration, such as information about
business principals, location, purpose, number of employees,
tax collection, hazardous waste, etc. Again, the type of entity
selected drives the questions. Throughout the online program,
there are help buttons or even online “chat” to assist with more
detailed information and explanations. The site also provides a
check off page detailing for the user what components have been
completed, which ones have errors needing edits and what is
still pending before the entire application can be submitted.

Depending on the entity type, there may be an additional charge
(not to exceed the amount it would cost to file in-house). No
further edits are permitted once the final submission has been
made and registration numbers assigned. A summary page is
displayed listing all the registrations for which data was collected
and any corresponding numbers, such as business entity file
number, FEIN, state tax numbers, employer numbers, etc.

From the information collected, OneStop combines data elements
necessary to draft basic documents. Options are available to add
specific clauses not especially listed in the statute and to print a
copy of Articles of Incorporation or Articles of Organization for
the entity if corporation or limited liability company was chosen.
This document will be electronically submitted to the Division to

be added to their image database of business entity documents.
Phase two of the application will have a more robust piece to
generate the Articles of Incorporation. The OneStop team is
presently working with the legal community to enhance this
portion of the application.

OneStop, as part of the state’s new business resource portal at
www.business.utah.gov, contributed to the state’s “Best of the
Web” award from the National Center for Digital Government in the
fall of 2003. OneStop partners are very proud of what they have
accomplished with this innovative and bold venture. The web site
offers the level of service that business people deserve and have
come to expect. It is a perfect resource for professionals and
businesses to move out of a regulatory quagmire and into the world
of commerce. Sometimes it’s difficult for businesses, practitioners,
and regulators to let go of the traditional piece of paper filing
and rely on the wonderful technology at their fingertips, but the
benefit is faster and easier registration. Now that the OneStop
Business Registration Web site is a success, the partnership looks
forward to additional partners and future enhancements. Since
the launch in August 2003, nearly 2,000 business registrations
have been completed online. Development of Phase 11 is set to
begin soon. OneStop Business Registration can be accessed at
www.business.utah.gov.

For further information, please contact the project manager,
James Whitaker, Department of Workforce Services: phone
(801) 526-9454 or email jameswhitaker@utah.gov.
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Diversity Pledge Marks New Chapter in

History of Utab State Bar

by Cheryl Mori-Atkinson

This year, the American Bar Association welcomed its first-ever
African-American President, Dennis W. Archer. In his debut speech
in August, Archer noted the significance of his presidency, stating,
“Today is 2 new beginning, a new chapter in the history of the
world’s largest voluntary organization. We sweep aside the past to
officially and emphatically declare that our association’s leader-
ship is open to every lawyer regardless of race or color.”" Archer
has also noted, however, that when compared to the general
population, lawyers of color are “woefully underrepresented.”
For example, it is estimated that minorities now represent 25%
of the United States population, while just 10% of lawyers are
people of color.* Because of this disparity, Archer has identified
diversity as a priority for the ABA and has placed a major emphasis
on efforts to increase diversity in the legal profession.

In the midst of this new chapter in the ABA’s history, the Utah State
Bar begins a new chapter of its own. In November 2003, the Utah
Minority Bar Association (“UMBA”), with the support of the
larger legal community, unveiled the Utah Pledge to Racial and
Ethnic Diversity for Utah’s Legal Employers at its annual Awards
and Scholarship Banquet. The “Diversity Pledge,” as it has come
to be known, is 2 commitment by members of the Utah legal
community to promote diversity in the profession and to further
efforts to expand opportunities for attorneys of color.*

The concept for Utah’s Diversity Pledge began in the fall of 1999
when the Utah Minority Bar Association, under the leadership of
Trystan Smith and Clayton Simms, set out to address what its
members considered to be its biggest challenge, namely increasing
the number of attorneys of color in Utah's law firms. What
developed over the next several years was a concerted effort by
UMBA to challenge itself and the members of the larger Bar to
begin a dialogue regarding diversity and its benefits for the legal
profession. The result of these efforts is the Diversity Pledge.

Although not the first of its kind,’ the Diversity Pledge marks a
significant milestone for Utah. Like the rest of the nation, the
face of Utah is changing. In 1960, the number of minorities in
Utah was less than 2%.° Now, minorities make up 15% of Utah’s
population.” Unfortunately, however, less than 3% of active Utah
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Bar members are lawyers of color. The Diversity Pledge seeks to
change that, so that the legal profession in Utah better reflects the
changing face of the state and the nation. Sponsors of the Diversity
Pledge recognize the benefits of promoting diversity — not just
for minorities but for the profession as a whole. In a recent
directive to lawyers, Archer explained:

As lawyers we share an allegiance to a legal system that
warrants and commands the respect of all members of
society. Sadly, that system is not in place today, and it never
will be until we tear down the barriers that continue to
thwart advancement of lawyers of color. Public confidence
in our profession — and the justice system as a whole —
requires that law firms and the judicial system reflect the
full diversity of our society.*

The Bottom Line

As this new chapter unfolds, UMBA hopes the Diversity Pledge will
make a difference in Utah. UMBA recognizes, however, that not
everyone will embrace diversity just because it’s the right thing
to do. Therefore, it is important that legal employers — and law
firms in particular — realize that diversity is simply good for the
bottom line.

Corporate America has recognized this principle for years. Busi-
nesses know that to thrive or even survive in these times, they
must reflect the diversity of society. That is why we now see
companies aggressively promoting diversity and targeting adver-
tising to a diverse customer base. As corporate America has
increased its diversity efforts, internal legal departments have
also focused efforts on achieving diversity. The legal department
of American Airlines, for example, consists of 40 attorneys, 15 of

CHERYL MORI-ATKINSON is a member of
the Utah Minority Bar Association. She is
currently a Staff Attorney with the Divi-
sion of Enforcement of the United States
Securities and Exchange Commission.




whom are female and 10 of whom are minorities.” Gary Kennedy,
senior vice president and general counsel, states that “A workforce
rich in diversity allows us to benefit from the many different
racial, ethnic, religious, educational, cultural, lifestyle and social
backgrounds our employees possess . . . This in turn enhances
our ability to provide quality service to our customers and
career opportunities to our employees.”"

Other companies also recognize that achieving diversity is just
“good business.”"' Pharmaceutical company Merck & Co., Inc.’s
deep commitment to diversity is embodied in its corporate
mission statement, which states, “The ability to excel — to most
competitively meet society’s and customers’ needs — depends on
the integrity, knowledge, imagination, skill, diversity and team-
work of our employees.”" In keeping with its mission statement,
Merck’s corporate culture continually focuses on recruiting
diverse talent. Says Valerie J. Camara, Merck Patent Counsel and
representative to the company’s Diversity Worldwide Business
Strategy Team, “In the type of business we're in, innovation is
key, and having a diverse talent pool can give us a competitive
edge.”” Likewise, Microsoft Corporation, recognized as one of
the most global companies in the United States, concentrates
heavily on diversity. Senior vice president, general counsel and

An impor tant question,
with important implications
for your practice:

Dominion Insurance Services, Inc.

Where the Answers Are

corporate secretary, Bradford L. Smith, says, “If your customers
are global, you can’t understand them unless you are as diverse
as they are. Our business imperative is to have diversity inside
the company that is comparable to U.S. diversity.”*

As corporate legal departments throughout the country have
become more focused on diversity internally, they are also
beginning to demand diversity in the outside law firms they hire.
For instance, in 1995, American Airlines instituted a Minority
Counsel Program, which was designed to increase minority
participation on work staffed by outside law firms.” Microsoft
also works to ensure that law firms staff assignments with a diverse
group of people and considers the firms it hires on three different
levels of diversity." First, Microsoft tries to identify women and
minority law firms with which it can do business; second Microsoft
works with minority partners in otherwise majority-partner law
firms; and third, Microsoft shares information with firms and helps
them to increase their diversity efforts."” The Boeing Company
takes an even tougher approach. Says, Douglas G. Bain, Senior
Vice President and General Counsel, “Many companies ask outside
law firms about diversity, but we’re going to ask them for data.
We'll ask them to back it up, and move our work if they don’t
comply.”*® To put into perspective the economic benefits of

Is your malpractice policy
due to expire within the
next ninety days?

Your malpractice insurance policy is coming up for
renewal, and you're beginning to have doubts. About
premium cost, coverage, risks.

You need to talk to someone.

Someone with access to a broad selection of insurers,
rather than an “agent” representing a single carrier.

But, at the same time, someone with an informed
point of view, someone who enjoys privileged
relationships with a select number of carriers.

Someone who won't just sell you a policy, but service
it as well. By advising you on ways to control potential
loss and keep a lid on premiums.

No one knows more about professional liability
insurance for lawyers than Dominion Insurance
Services, Inc. That’s why it makes sense to call us
today. Especially if your current malpractice policy is
up for renewal soon.

1-800-662-1300

www.dominioninsurance.com
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diversity to law firms, the Philip Morris family of companies
alone purchased over $1.3 billion of legal work from minority
and women-owned firms in 2001."

In light of this environment, most national law firms now under-
stand that achieving internal diversity is critical in order to remain
competitive. This shift in thinking has caused many law firms to
emphasize diversity within their own organizations. These firms
realize that as clients become more diverse and as more clients
demand diversity in outside counsel, those firms that are able to
recruit and retain a diverse work force will have a competitive
edge over those that don’t. Likewise, as Utah becomes more global
and as Utah law firms seek more national and international
clients, it is imperative from a business perspective that Utah
firms attract and maintain a diverse work force. And as the local
face of Utah becomes more diverse along with the rest of the
nation, diversity becomes even more important.

Steps to Achieve Diversity

As this new chapter in Utah’s history unfolds, it is important to
note that the Bar has already made great strides in recent years.
We are beginning to see more women and minorities in various
areas in the Bar and on the Bench. Moreover, the strong support
of the Diversity Pledge shows that many Utah legal employers
are embracing the notion that recruiting a diverse work force is
good business practice and good for the profession. However,
achieving diversity will not be easy. Recognizing that barriers
exist and achieving an understanding of these barriers is critical
to developing a successful diversity program.

A 2001 study conducted by the Minority Corporate Counsel
Association identified the most common challenges to any diversity
program. They include:

1. Little understanding between diversity and the bottom line or
its connection to strategic business initiatives.

2. Myth of the Meritocracy — a cultural bias that conceptualizes
diversity at the expense of quality of legal service, instead of
quality because of diversity.

3. Revolving Door for Incoming Attorneys of Color — the diversity
at the associate level is not reflected in the senior partnership
or management of most firms.

4. Lack of senior partner commitment and involvement in the
planning and execution of diversity initiatives.

5. Insufficient infrastructure and resources for diversity programs.

6. Attrition of women attorneys driven by lack of work/life
programs.
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7. Negative stereotypes and assumptions about ability and work
ethic, which become self-fulfilling prophecies.

8. Emphasis on entry-level recruitment instead of lateral hires who
can provide role models and mentors for young associates.

9. Good intentions but little willingness to examine specific
issues of each firm historically.

10. External consultants design and implement a training pro-
gram that is not owned or understood by the firm’s senior
management.”

These barriers are not insurmountable, however, as evidenced by
the many successful diversity programs already in place through-
out the country. Utah law firms can learn from these examples.

First, to be effective, a diversity program should start with a well-
formed plan. Many leading national law firms have put in place
committees or task forces to address issues of diversity. Focus
groups and discussions are also helpful to determine goals and
areas of concern. For example, as part of a company-wide push
for diversity, the Philip Morris law department implemented the
Philip Morris Worldwide Law Department 2001 Diversity Action
Plan.” The plan was developed in three steps. First, the senior
lawyers decided what the plan would accomplish; next they
convened a group to actually develop the plan; and next they
solicited input from focus groups across the company. Once a
plan is in place, a committee can raise awareness within the
firm and focus firm-wide efforts on diversity goals. To actually
effect change, however, firms must promote diversity from the
top. Senior partners must be committed to diversity efforts and
be actively involved in the process.” Firm-wide ownership and
participation are also important to a successful diversity initiative.
Therefore, resources should be allocated in a way that facilitates
such involvement and ownership.** Also critical to any diversity
program is a confidential or anonymous forum to raise diversity
issues. Firms that are receptive to issues raised by attorneys will
be better able to change their culture and practices to further
diversity efforts.”

Utah’s New Chapter

The Diversity Pledge is an important first step in achieving diversity
in Utah’s legal profession — but it is not the only step. UMBA
hopes that it is the beginning of a long chapter in Utah’s history
where legal employers make it a priority to recruit, hire, retain,
and promote qualified, yet ethnically diverse, attorneys of color. As
stated by Marty Barrington, associate general counsel for Philip
Morris Companies, Inc., “We don’t do diversity because it’s a
good thing to do, or even because it's the moral thing to do, but



Pledge to Racial and Ethnic Diversity for Utab’s Legal Employers

I. In an effort to pursue full and equal opportunity and participation for all attorneys, including attorneys of color, each
participant pledges to:

A. Recruit qualified applicants of color;”
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B. Provide attorneys of color equal access and opportunity for training, mentoring, guidance, evaluation, and opportunities
to grow and succeed;

C. Provide attorneys of color equal opportunity to participate fully in administrative, professional, social, and marketing
activities;
D. Invite to partnership or shareholder status attorneys of color who meet the requisite criteria; and

E. Adopt a policy against discrimination at any level within the firm.

II. To increase the number of offers of employment extended to law students and attorneys of color by taking the following
steps whenever possible

A. Increase the pool of applicants of color who will meet the hiring criteria by:

1. identifying and recruiting students of color through law school placement administrators, faculty members, present

or former summer clerks, organizations of law students, job fairs, local receptions for law students of color, and
other organized law student activities;

2. identifying and recruiting attorneys of color as lateral hires through referrals of law school placement administra-
tors, faculty and/or other practicing partners, local specialty bar associations, or other resources.

B. Include, when possible, attorneys of color on committees that have responsibility for the recruitment, hiring, training,
evaluation, and advancement of attorneys; and

C. Communicate to each attorney and staff member the firm’s commitment to achieving the objectives stated herein, as
well as the firm’s intolerance for discrimination within the workplace.

III. To increase retention and promotion rates for attorneys of color by taking the following steps whenever possible:

1. Assist each newly hired attorney (regardless of race, ethnicity or level) in learning the firm’s culture, history, practices,
and procedures;

2. Help ensure that all attorneys, including attorneys of color are afforded, on a consistent basis, opportunities equivalent

to those provided to all other attorneys in the quality and quantity of legal work assignments as necessary to develop
skills and acquire experience for success and advancement.

SIGNATORIES
The undersigned Signatory has signed this Diversity Pledge this day of , 2003, to
evidence their commitment to its goals and to the steps to meet those goals which are set forth herein.

[NAME OF EMPLOYER]

[NAME OF SIGNATOR]
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because we want to be the best law department in the world.”*
Likewise, the Diversity Pledge demonstrates the Utah legal com-
munity’s commitment to be the best that it can be.

Message from the Utah Minority Bar Association:

As part of its ongoing efforts to further diversity in Utah’s
legal profession, UMBA will be seeking feedback on the effec-
tiveness of the Diversity Pledge. UMBA will be asking for
input from members of the bar regarding diversity efforts
within their firms and the success or failure of such efforts.
UMBA would also like to publicize successful diversity initia-
tives by local law firms and other legal employers. To this
end, UMBA welcomes any comments, suggestions, or con-
structive criticism from all members of the bar. To
comment, please contact Cheryl Mori-Atkinson at mori-
atkinsonc@sec.gov. For an electronic copy of the Diversity
Pledge, please go to www.utabbar.org.

UMBA would like to acknowledge and express appreciation
to the founding sponsors of the Diversity Pledge:

Ballard Spabr Andrews & Ingersoll, LLP
Disability Law Center

Fabian & Clendenin

Holland & Hart

Holme Roberts & Owen, LLP

J. Reuben Clark Law School, Brigham Young University
Jones Waldo Holbrook & McDonough
Manning Curtis Bradshaw & Bednar LLC
Overson & Simms

Parsons Behle & Latimer

Ray Quinney & Nebeker

University of Utah S,J. Quinney College of Law
Salt Lake City Prosecutors Office

Salt Lake County Bar

Salt Lake Legal Defenders

Snell & Wilmer LLP

Snow Christensen & Martineau

Stoel Rives, LLP

United States Attorney's Office, District of Utah
Utah Anti-Discrimination and Labor Division
Utah Attorney General's Office

Utah Federal Defenders Office

Utah Legal Services

Utah State Bar
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What is an Agricultural Cooperative, Anyway?

CO0P 101

by Steven G. Johnson

If you were to ask someone to list the types of business entities
in Utah, they would most likely name corporations (including S
corporations), partnerships, limited partnerships, limited liability
companies and partnerships, and sole proprietorships. Few
would know to also mention cooperatives.

Cooperatives have played an important role in the economic devel-
opment of this country, especially in rural areas. They continue to
play a significant role in providing agricultural products, coop-
erative housing, rural power and communication services and
credit union services. In fact, one would be safe to say that just
about every Utahn consumes on a daily basis goods or services
provided by cooperatives.

COOPERATIVE HISTORY

Cooperatives have existed throughout history as people have
worked together for the common good. One of the earliest verified
cooperatives in this country has been discovered in central Arizona,
where early pioneers found approximately 150 miles of irrigation
canals dug by the Hohokam Indians to bring water to their desert
farms in the Salt and Pima River basins. Legend suggests that the
first cooperative established by settlers in the thirteen colonies
was an insurance company organized by Benjamin Franklin in
1752, called the Philadelphia Contributorship for the Insurance
of Houses from Loss by Fire.'

One of the best-known cooperatives in history was the Rochdale
Society of Equitable Pioneers, organized in Rochdale, England in
1844. The Society was established to help weavers who had lost

their jobs through the mechanization of the textile industry. These
weavers, together with other craftsmen (including a shoemaker,
clogger, tailor, joiner and cabinet maker), studied both successful
and unsuccessful cooperatives. From their studies, they developed
a set of rules by which the Society would be governed.

The Rochdale policies and practices were:
1. open membership

2. one member, one vote

3. cash trading

4. membership education
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5. political and religious neutrality

6. no unusual risk assumption

7. limitation on the number of shares owned

8. limited interest on stock

9. goods sold at regular retail prices

10. net margins distributed according to patronage.

Cooperatives in this country and throughout the world still follow
these principles.

The Rochdale Society started with only 28 members. Its shop was
originally open only on Monday and Saturday nights. By the end
of the first year, membership had grown to 74 craftsmen, and
the Society recorded a small profit. By 1850, membership had
grown to 600, and the Society was a success.

In March of 1868, the Zions Cooperative Mercantile Institution, the
“People’s Store,” was established in Salt Lake City. ZCMI, as it
became known, was a community-owned merchandising business
dedicated to the support of home manufacturing. One of its goals
was to sell goods as low as possible, and to divide the profits
among the people at large. Although not a true cooperative, ZCMI
spawned a region-wide system of local cooperatives owned and
operated by the people.

In 1874, representatives from the Grange, an organization set up
to help farmers and rural America after the Civil War, went to
England to study successful cooperatives. A year later, the Grange
published a set of rules for the organization of cooperative stores
to serve the rural community. These rules are based on the
Rochdale principles.

STEVEN G. JOHNSON is the Director of
Legal and Administrative Services for
Norbest, Inc., a Utah agricultural coop-
erative.




In the early part of the 20th Century, many farmer cooperatives
were established. By the 1920s, there were about 14,000 farmer
cooperatives operating in the United States. Many of today’s major
farmer cooperatives were formed during this period. Some of
these cooperatives are now ranked as some of the largest food
companies in the world. This article discusses the basic laws
relating to agricultural cooperatives.

LEGAL MILESTONES FOR COOPERATIVES

Two events, one statutory and one judicial, have helped to define
cooperatives and have made possible their development in the
20th Century. The first is the Capper-Volstead Act.” The Capper-
Volstead Act was enacted in 1922 as an amendment to the 1914
Clayton Antitrust Act. Capper-Volstead provides a limited exemp-
tion from the antitrust laws for agricultural producers to market
their products on a cooperative basis. It also contains provisions
to ensure that producers of agricultural products do not abuse
their collective power to the detriment of consumers.

The Act liberalizes the eligibility requirements for cooperatives,
and affirmatively grants authority to farmers to act together for
processing, preparing for market, handling and marketing the
agricultural products they produce. In a leading case interpreting
Capper-Volstead, National Broiler Marketing Ass’n v. United
States,’ the Supreme Court recognized that the Act allows farmers
to raise capital and engage in value-adding activities that prepare
their products for market without violating the antitrust laws. It
increases the economic strength of farmers so they can better
weather adverse economic periods and deal on a more equal
basis with processors and distributors.

The second milestone for cooperatives arose out of a dispute by
a Washington workers’ cooperative with the Internal Revenue
Service over the payment of federal income taxes. In Puget Sound
Plywood, Inc. v. Commissioner," the Tax Court defined what it
means to do business on a cooperative basis. Reviewing the history
of cooperatives and citing the principles established by the
Rochdale Society, the court recognized that any type of a business,
including stock corporations, may qualify as a cooperative if it is
doing business on a cooperative basis. This case has been cited
in numerous cooperative cases since it was written, not because
it makes new law, but because it defines what an entity must do
to be treated as a cooperative for tax purposes. These principles
have been adopted in other non-tax cooperative areas as well.

The Puget Sound Plywood case discussed the three guiding
principles which define modern cooperatives. They are (1) the
subordination of capital, (2) democratic control, and (3) the
allocation of profits to the members on the basis of their patronage

of the business. These principles are codified in Utah’s agricultural
cooperative laws, and are the basis for defining how agricultural
cooperatives operate today.

SUBORDINATION OF CAPITAL

Unlike corporations and other entities that are established to
return company profits to the equity owners of the businesses,
agricultural cooperatives are established to provide services and
goods to their members. Profits are secondary to their purposes.

In the Agricultural Gooperative Associations Code, Utah has
codified the “subordination of capital” principle by mandating that
common, voting stock may only be issued to current producers
of agricultural products.” If a member ceases to be a current
producer of agricultural products, that person’s membership is
terminated,® and they may no longer exercise control over the
facilities, assets or activities of the association.” Preferred
shareholders are not entitled to vote or otherwise control the
cooperative,® unless they are also members of the association. To
become and to remain a voting member of a cooperative, a person
must actually be using the services or goods provided by the
cooperative. Passive investors may not be cooperative members. In
other words, the members of an agricultural cooperative are the
farmers who use the services or the products of the cooperative.
In these matters, cooperatives differ from corporations or limited
partnerships which place the greatest importance on the owner-
ship of equity. They are more like those partnerships and limited
liability companies where all of the owners are the active partic-
ipants in the business.

A Utah agricultural cooperative member may only hold one share
of the common voting stock of the business.’ Dividends on
common stock or membership capital may not exceed 8% per
annum." Earnings in excess of dividends and reserves are allocated
not on the basis of stock ownership or investment, but on the
basis of patronage (see below).

DEMOCRATIC CONTROL

Control of a cooperative is by the people who actually use the
business, and not by nonmember equity holders. As stated above,
members must be current producers of agricultural products.
Members may hold only one share of the common voting stock
of the business. Each member is entitled to only one vote (this is
referred to as the “one man-one vote” cooperative principle),"
so that each member has an equal right to control the business.
Equity ownership is traditionally irrelevant in voting because
each farmer owns only one share of common voting stock.

During the 2003 legislative session, the Agricultural Cooperative
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Associations title of the Utah Code was amended to allow coop-
eratives to provide that members may have not only the one vote
based on membership, but also additional votes based on actual
patronage with the association.” This amendment recognizes
that those who use the cooperative more than other members
may be granted more control over the cooperative than those
members who use it less. The amendment is permissive rather
than mandatory, allowing cooperatives to continue with the single
vote per member if they desire.

A vote may not be cast by proxy," although a vote may be cast by
a signed, notarized ballot." These rules encourage a person to
be present at the cooperative’s meetings in order to participate in
the management of the business. Not only must a person patronize
the business in order to be a member, but also that person
should actively control the business. In this regard, a coopera-
tive differs from equity-based entities such as corporations and
limited partnerships.

ALLOCATION OF PROFITS

Unlike other businesses where profits are distributed based on the
ownership of the equity in the business, cooperatives distribute
profits in proportion to the members’ active participation in the
cooperative endeavor.” The participation in the business of the
cooperative is called “patronage.”* The more a member uses a
cooperative, the greater share of the profits the member receives.
For example, a farmer who produces 10% of the apples sold by
a cooperative will receive 10% of the profits of the business for
that year, while a farmer who produces only 3% of the apples
marketed by the cooperative will receive only 3% of the profits
for that year.

In this respect, a cooperative is different from all other types of
business entities. Other entities usually make distributions based
on ownership of equity capital, or equally, as the case may be.
Cooperatives base the amount of their distributions instead on
the use of the cooperative by the members.

TAXATION OF COOPERATIVES

With respect to income taxes, cooperatives are not taxable entities,
although they may pay taxes on their profits from non-member
business. They do pay property taxes as well as sales and use
taxes. In this respect, they are treated much like other pass-through
entities such as partnerships and most limited liability companies.
These entities do not pay taxes on their profits. Instead, the
individual cooperative members, partners or LLC members pay
taxes on their share of the income. Generally, cooperative members
are each taxed on the distributions they respectively receive based
on their patronage of the business. Cooperatives fall within the
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exemption from corporate income and franchise taxes found in
Section 59-7-102(1) of the Code.

LIABILITY OF MEMBERS

Although cooperatives are treated in many respects as partnerships
for tax purposes, from a liability standpoint, they are similar to
corporations and limited liability companies. A member of a
cooperative is not personally liable for the debts and obligations
of the cooperative.” Creditors must resort only to the assets of
the cooperative, and not to the assets of the individual members,
in order to satisfy a cooperative debt. There are no known cases
in Utah that have faced the issue of piercing a “cooperative veil”
as one sometimes sees with corporations.

COOPERATIVES IN UTAH

A very high percentage of agricultural goods consumed by Utahns
are produced by cooperatives, especially dairy products and
canned fruits and vegetables. Many agricultural products are sold
under well-known cooperative trademarks such as Norbest,
Sunkist, Welch’s, Ocean Spray, Land O’Lakes, TreeTop, Blue
Diamond, Florida’s Natural, Birds Eye, Cenex Harvest States and
Agway. Some agricultural cooperatives headquartered in Utah
are Intermountain Farmers Association, Norbest, Inc., Moroni
Feed Company, Utah Wool Growers, Inc., Mountainland Apples,
Inc., Payson Fruit Growers, Inc., Cache Valley Select Sires, Inc.,
and Producers Livestock Marketing Association.

In addition to agricultural cooperatives, there are many other
kinds of cooperatives in Utah. Like agricultural cooperatives,
these non-agricultural cooperatives also follow the requirements
of operating on a cooperative basis identified in the Puget Sound
Plywood case. South Jordan-based Deseret Generation & Trans-
mission Cooperative is a power cooperative. It provides wholesale
electric services to its six member distribution cooperatives.
These six member cooperatives, Bridger Valley, Dixie Escalante,
Flowell, Garkane, Moon Lake and Mt. Wheeler, provide electrical
services to much of rural Utah. Empire Electric, Strawberry
Electric and Wells REC are three other rural electric cooperatives
that service parts of the State that are not served by the Wasatch
Front power companies.

There are three rural telephone service cooperatives in Utah.
UBTA-UBET Communications, Emery Telcom, and South Central
Utah Telephone provide telephone service to 54,000 rural tele-
phone customers. Without these rural telephone cooperatives,
many rural areas may not have access to telephone service.

There are 128 credit unions in Utah. They range from very small
to very large associations. Some serve employees of school



districts. Others serve employees of hospitals or other companies.
Some serve members of unions or residents of certain geograph-
ical areas.

Associated Food Stores is a cooperative that provides the products
sold by its member retail stores in Utah.

As our society evolves, the use of cooperatives also evolves. Interest
has been expressed regarding the establishment of child-care
cooperatives. They are becoming popular in several urban areas
of the country. Another type of cooperative seeing increased
popularity is the value-added cooperative. In this kind of coopera-
tive, raw agricultural commodities are converted into consumer
products, with the profits from the venture returning to the
farmers who produced the agricultural commodity.

Cooperatives are not leftovers from a bygone era. They continue

to play a very important part in the economy of the State of Utah.

They provide hundreds of jobs and a high percentage of the
products and services we use on a daily basis. They have char-
acteristics of other business entities, as well as important
distinctions. Attorneys should know enough about cooperatives
to avoid confusing them with other forms of businesses.

—_

. United States Department of Agriculture, Co-ops 101: an Introduction to Coopera-
tives, Cooperative Information Report 55, 1997 (p.2).

. 42 Stat. 388 (1922), 7 U.S.C. §§ 291-292, entitled “An Act to Authorize Association
of Producers of Agricultural Products.” The Statute is commonly referred to as the
Capper-Volstead Act in honor of its principal sponsors, Senator Arthur Capper and
Representative Andrew Volstead. =

National Broiler Marketing Ass’n v. United States, 436 U.S. 816, 824-827 (1978). —

4. Puget Sound Plywood, Inc. v. Commissioner, 44 T.C. 305 (1965), acq. 1966-1
C.B.3.

. Utah Code Annotated, § 3-1-10(1) (a). Unless otherwise noted, all references to Code
Sections are to the Agricultural Cooperative Associations provisions of Utah Code
Annotated. Other kinds of cooperatives such as housing cooperatives and credit
unions have separate statutory schemes.

6. § 3-1-10(3).
7§ 3-1-11(4).
8§3-1-11(5).
9§ 3-1-10(2).

10 § 3-1-11(2). The 2003 Legislature amended this section to allow dividends on
preferred stock to exceed 8% per annum. The amendment does not apply to com-
mon stock.

11 § 3-1-105) (2) ().
12 § 3-1-10(6).

13 §3-1-10(5) (a) (ii).
14 § 3-1-10(5) (D).
15 § 3-1-11(3).

16 § 3-1-10(1).

17 § 3-1-10(4).
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UTAH EVIDENCE LAW

Second Edition
2004

Edward L. Kimball (BY U) and Ronald N. Boyce (UU)

Hundreds of Utah court opinions have been added since the 1996 edition.
If this book saves you half an hour it will have paid for itself.

Book $100 or CD $50 (tax and postage paid)
Kimball & Boyce, 2277 N. 1450 East, Provo, Utah 84604
(801) 377-0742, ELKimball @mindspring.com
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DURHAM

JONES &

PINEGAR

The Law Firm of
DURHAM JONES & PINEGAR

is pleased to announce that

DEE R. CHAMBERS | has joined the Firm as a Shareholder in our Ogden office
and will continue his practice in the areas of Litigation, Corporate and Real Estate Law

RYAN L. JENSEN | formally of Kirkland & Ellis in Chicago, has joined the Firm as
an Associate in our Salt Lake office and will continue his practice in the area of Bankruptcy

E. TROY BLANCHARD | formally of Michael Best & Friedrich in Milwaukee, has
joined the Firm as an Associate in our St. George, Utah office and will continue his
practice in the areas of Tax, Corporate and Real Estate Law

DWIGHT G. BECKSTRAND \ has become an Associate with the Firm and will
practice in the area of Tax & Estate Planning

Salt Lake City Office:

111 East Broadway, Suite 900
Salt Lake City, Utah 84111
Telephone 801.415.3000
Facsimile 801.415.3500
www.utahlaw.com

A Professional Law Corporation
Attorneys & Counselors at Law

Ogden Office:

1104 E. Country Hills Dr, Suite 710
Ogden, Utah 84403

Telephone 801.395.2424
Facsimile 801.395.2430
www.utahlaw.com

St. George Office:

192 East 200 North, Suite 300
St. George, Utah 84770
Telephone 435.674.0400
Facsimile 435.628.1610
www.utahlaw.com




Private Income Withholding for Collection of
Child/Spousal Support NON IV-D Collection Services

by Karma Dixon & Emma Chacon

Utah Code Ann. § 62A-11-403 and 78-45-7.1 requires that
whenever a child support order is issued or modified in the State
of Utah, the obligor’s income is subject to immediate income
withholding. In addition, state law requires that all child support
orders issued by a court or administrative body after January 1,
1994 must contain a provision for immediate income withholding
unless the court finds good cause for not requiring the withholding
or the court has approved an alternate arrangement between the
parties. The court must make a written finding of good cause or
approval of an alternative arrangement. In addition, if for any
reason a specific provision is not included in the child support
order, the obligor’s income is nevertheless subject to immediate
income withholding. Income withholding has dramatically
increased the payment of support for children.

Income withholding can be commenced by:

1. The Office of Recovery Services under Title 62A Chapter 11
Part 400 if either party to the order applies for full child
support with ORS, or;

2. The court under Title 62A Chapter 11 Part 500.

In order to have the Office of Recovery Services (ORS), initiate
income withholding to collect child support, it is necessary to
have an open case for full child support services with ORS.

If you prefer to have the court initiate income withholding, state
law still requires that all payments be processed through a state
distribution unit (SDU) designated in statute. The designated SDU
for Utah is the Office of Recovery Services. In these cases, ORS
provides only the withholding record keeping. Full child support
services cannot be provided in these cases, but the accounting
function will be done without charge. These cases are called

KARMA DIXON is the Division Chief for the
Child and Family Support Section of the
Utah Attorney General's office. She has
practiced law for almost 24 years, with
emphasis in domestic and criminal law.

Non-IV-D income withholding because they are not subject to
many of the child support program requirements established in
Title IV-D of the Social Security Act.

How Does Non IV-D Income Withholding Work?

If you have a judicial or administrative order for child support
that is subject to income withholding you may go directly to the
clerk of the District court and file an ex parte motion for income
withholding. The forms are available from the clerk. Once the
motion has been granted and signed by the judge, the requesting
party must:

e Mail a copy of the Notice of Income Withholding to the non-
custodial parent’s employer

e Mail a copy of the notice to the non-requesting party

e Mail a copy of the notice to the Office of Recovery Services —
Attn: T-59

The notice instructs the employer to forward withheld support
to ORS. ORS is responsible to document and distribute the child
support payments to the custodial parent. Either party to the
order may request this service through the clerk of the court.

Non IV-D case services are limited in nature and not subject to
many of the requirements or benefits associated with full IV-D
child support services. Since the services provided under the
Non IV-D program are limited, the program may not meet the
needs of everyone. Listed below are some of the advantages and
disadvantages associated with the Non IV-D program.

Advantages of Non IV-D Services
* ORS does not charge a fee for Non IV-D services

EMMA CHACGON has served as the Director
of the Office of Recovery Services for the
state of Utah since 1993.

UehBr J 0 U R WAL




=>
=
=
=]
—_
r—y
=
=5
=
=
=
=
s
—_—
=
=
o

34

* ORS acts as a clearinghouse for all payments received on Non
IV-D cases. Payments received are processed, recorded, and
disbursed to the child support recipient within two days of
receipt

* ORS plays 2 minimal role in the child support collection process

e Either party to the order may open a full IV-D services case with
ORS at any point by completing an application for services.
There is no application fee.

Disadvantages of Non IV-D Services
o Since Non IV-D services are limited in nature, ORS cannot do
the following on Non IV-D cases:

* Engage in locate activities to find non-custodial parents, their
income or assets

e Issue, modify, or terminate Notices to Withhold for income
withholding

¢ Make adjustments to the amount of ongoing child support or
the withholding amount as children emancipate

e Provide any other enforcement action such as tax intercept,
levy on assets, etc.

e Review or initiate modification of judicial or administrative
orders for child support

e Monitor cases for monthly payment delinquencies

e Collections are limited to current child and spousal support
only. Non IV-D services do not allow for the collection of

medical, day care, or other arrears debts that may be owed.

Responsibilities of Non IV-D Parties

The responsibilities of the requesting party who is taking advan-
tage of Non IV-D services are outlined in Utah Code Ann. §
62A-11-502, and in the Utah Administrative Code, Rule R527-301.
The responsibilities of the requesting party include:

e Establishing, modifying, or terminating income withholding
through the clerk of the court. Specifically, this requirement
places the responsibility of making these changes with
the non-custodial and custodial parent. ORS cannot
provide these services.

* Providing copies of income withholding to all parties involved
(employer, non-requesting party, and ORS).

Criteria for Successful Non IV-D Cases

Clearly, Non IV-D child support services are not for everyone.
The following criteria may be useful in deciding if your case might
be appropriate for Non IV-D services:

* The non-custodial parent has a stable employment history.
e You want to keep ORS involvement to a minimum.

e Both parties are willing to resolve any future issues regarding
child support directly through the court.

More information regarding this subject is available on the web
at www.ors.utah.gov or www.utahbar.org/sections/familylaw or
by contacting your local clerk of court or the Office of Recovery
Services at (801) 536-8500 or 1-800 662-8525.

Let DynaQuest help you with your technical
needs. We can provide you with:

« IT Outsourcing

Technical Relocation Services

Flexible IT Staffing

Technical Consulting Services

Project Management Services
Systems Upgrade & Migration Services

www.dqgcorp.com
801.359.7700
admin@dcorp.com

DynaQuest

Y7 Execulrain.

ExecuTrain is your complete training partner
providing all of your training needs from
standard desktop applications to technical
training and business skills courses including
leadership and time management.

To view a course schedule:
visit www.executrain.com/saltlake
or call (801) 561-8511
info@saltlake.executrain.com

olume 17No |



ou rolling

onyour FIFM’S
future?

c hances are, you've taken some steps to
protect your practice from the financial
devastation a lawsuit can bring. But have you
done enough?
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UMBA Awards Banquet Honorees

The Utah Minority Bar Association is Proud to Recognize the
Following Individuals Who Were Honored at UMBA's Annual
Awards Banquet November 21, 2003:

Senator Orrin Hatch, Recipient of the Pete Suazo Community
Service Award, for his efforts to assist immigrant students attend
college with his proposed D.R.E.A.M. Act.

Sherrie Hayashi, Director of the Utah Antidiscrimination and
Labor Division, recipient of the Distinguished Attorney of the
Year for her service as the former Executive Director of the
Multi-Cultural Legal Center.

Carl Hernandez III, Assistant Dean of Admissions at the J.
Reuben Clark Law School, and Reyes Aguilar, Jr., Associate
Dean of Admissions at the University of Utah College of Law, co-
recipients of the Honoree of the Year Award for their
commitment to diversify our law schools.

2003 UMBA Scholarship Winners: Rose Montoya (University
of Utah) & Robert Mooney (BYU).

UMBA Also Congratulates Its
Newly Elected Officers for 2003-2004
President Ross 1. Romero
Jones, Waldo, Holbrook & McDonough

President-Elect ~ Sean D. Reyes

Parsons Behle & Latimer

Secretary Bibiana Ochoa
Gonzalez & Ochoa
Treasurer Vanessa Ramos-Smith

Utah Federal Defenders Office

And UMBA Thanks: Yvette Diaz of Manning, Curtis, Bradshaw
& Bednar, for her dedicated and excellent leadership as Presi-
dent this past year.

State Bar News

Notice of Direct Election of
Bar President

In response to the task force on Bar governance the Utah Supreme
Court has amended the Bar's election rules to permit all active
Bar members in good standing to submit their names to the Bar
Commission to be nominated to run for President-Elect in a
popular election and to succeed to the office of President. The
Bar Commission will interview all potential candidates and select
two final candidates who will run on a ballot submitted to all active
Bar members and voted upon by the active Bar membership.
Final candidates may include sitting Bar Commissioners who
have indicated interest.

Letters indicating an interest in being nominated to run are due
at the Bar offices, 645 South 200 East, Salt Lake City, Utah, 84111
by 5:00 PM. on March 1, 2004. Potential candidates will be
invited to meet with the Bar Commission in the afternoon of
March 11, 2004 at the commission meeting in St. George. At
that time the Commission will select the finalist candidates for
the election.

Ballots will be mailed May 3rd and will be counted June 2nd.
The President-Elect will be seated July 14, 2004 at the Bar's
Annual Convention and will serve one year as President-Elect
prior to succeeding to President. The President and President-
Elect need not be sitting Bar commissioners.

In order to reduce campaigning costs, the Bar will print a one
page campaign statement from the final candidates in the Utah
Bar Journal and will include a one page statement from the
candidates with the election ballot mailing. For further informa-
tion, call John C. Baldwin, Executive Director, 297-7028, or

e-mail jbaldwin@utahbar.org.

Special Recognition

On November 5th, Catholic Community Services of Utah (CCS) presented Jay Kessler with its community service award, in apprecia-
tion of his three-year commitment to staffing the weekly, three hour street law clinic at the St. Vincent de Paul Homeless Resource
Center (the clinic is sponsored by Utah Legal Services). The award is presented annually to people who help make Utah a better
place through their extraordinary service. Jay was described at the annual CCS awards dinner as an outstanding example of pro
bono service because of his compassion for impoverished clients and the many hours he commits to their assistance.
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Notice of Election of Bar
Commissioners

Second and Third Divisions

Pursuant to the Rules of Integration and Management of the Utah
State Bar, nominations to the office of Bar Commission are hereby
solicited for one member from the Second Division and three
members from the Third Division, each to serve a three-year term.
To be eligible for the office of Commissioner from a division, the
nominee's mailing address must be in that division as shown by
the records of the Bar.

Applicants must be nominated by a written petition of ten or
more members of the Bar in good standing and residing in their
respective Division. Nominating petitions may be obtained from
the Bar office on or after January 2, and completed petitions
must be received no later than March 1. Ballots will be
mailed on or about May 3 with balloting to be completed and
ballots received by the Bar office by 5:00 p.m. May 31. Ballots
will be counted on June 2nd.

In order to reduce out-of-pocket costs and encourage candidates,
the Bar will provide the following services at no cost.

1. Space for up to a 200-word campaign message plus a photo-
graph in the April issue of the Utah Bar Journal. The space
may be used for biographical information, platform or other

election promotion. Campaign messages for the April Bar
Journal publications are due along with completed petitions,

two photographs, and a short biographical sketch no later
than March 1.

2. A set of mailing labels for candidates who wish to send a
personalized letter to the lawyers in their division.

3. The Bar will insert a one-page letter from the candidates into
the ballot mailer. Candidates would be responsible for deliv-

ering to the Bar no later than March 15 enough copies of

letters for all attorneys in their division. (Call Bar office for

count in your respective division.)

If you have any questions concerning this procedure, please
contact John C. Baldwin at the Bar Office, 531-9077.

NOTE: According to the Rules of Integration and Management,
residence is interpreted to be the mailing address according to
the Bar's records.

Public Disclosure of Law Schools
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Information obtained by the Bar indicating the law school from

which a lawyer has graduated has by policy been considered
non-public and accordingly has not been disclosed to the public.
Information regarding a lawyer's status as active or inactive, a
designated business address, phone number, date of admission,
other states of licensure and the existence of any public discipline
is available to the public upon request, along with an e-mail
address if the e-mail address has been specifically authorized
for disclosure.

The Bar Commission has been requested to also make
the name of the law school from which a lawyer has
graduated available to the public upon request.

The Commission is seeking your opinion regarding whether or
not the name of the law school from which a lawyer has gradu-
ated should remain confidential as a matter of privacy or may
be disclosed to the public to assist in lawyer selection and
because such information is already almost universally available
in a variety of published voluntary listings.

Please send your comments by January 31, 2004 to Bar Execu-
tive Director John Baldwin @ barsurvey@utahbar.org,
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2004 Annual Convention Awards

The Board of Bar Commissioners is seeking nominations for the
2004 Annual Convention Awards. These awards have a long history
of honoring publicly those whose professionalism, public service
and personal dedication have significantly enhanced the admin-
istration of justice, the delivery of legal services and the building
up of the profession. Your award nomination must be submitted
in writing to Maud Thurman, Executive Secretary, 645 South 200
East, Suite 310, Salt Lake City, UT 84111, no later than Friday,
April 23, 2004. The award categories include:

1. Judge of the Year

2. Lawyer of the Year

3. Young Lawyer of the Year

4. Section/Committee of the Year
5. Community Member of the Year

6. Pro Bono Lawyer of the Year

Discipline Corner

RESIGNATION WITH DISCIPLINE PENDING

On December 10, 2003, the Honorable Christine M. Durham,
Chief Justice, Utah Supreme Court, entered an Order Accepting
Resignation with Discipline Pending concerning Clay Harrison.

In summary:

The Office of Professional Conduct (“OPC”) received nine com-
plaints against Mr. Harrison. On March 21, 2003, Mr. Harrison
entered guilty pleas to charges of securities fraud, misuse of
trust account, wrongful appropriation, and unlawful dealing of
property by a fiduciary. Mr. Harrison submitted a Petition for
Resignation with Discipline Pending to the Utah Supreme Court
on November 12, 2003. Mr. Harrison’s petition admits that the
facts constitute grounds for discipline.

Mr. Harrison committed securities fraud by receiving money from
a client and failing to inform the client of facts he knew that would
have convinced the client not to invest. Mr. Harrison misused
his trust account by commingling personal funds with those being
held in trust. Mr. Harrison committed wrongful appropriation
by diverting funds to a use other than that designated as a part
of the closing of the transaction, without consent from the bank,
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SPOTLIGHT

on Professionalism

In a "hotly contested" civil matter pending in federal court,
documents earmarked for delivery to local counsel for
submission to the court for in camera review were erro-
neously delivered instead to opposing counsel, Salt Lake
attorney Gregory D. Phillips. Mr. Phillips, upon learning
of the mistake, "willingly relinquished" the documents, still
sealed in the original envelope. Out-of-state counsel was
sufficiently impressed that he wrote to Judge David Nuffer
to "point out . . . and commend Mr. Phillips' professional-
ism." Nicely done, Mr. Phillips! (And our thanks to Judge
Nuffer for sharing the letter.)

Heard or seen something similar?
E-mail your anecdote to: jorme@email.utcourts.gov

and with the intent to temporarily deprive it of the use and benefit
of those funds. Mr. Harrison unlawfully dealt with property in
his fiduciary capacity by allowing others to use funds held in his
trust, and entrusted to him as a fiduciary, which involved a
substantial risk of loss or detriment to the person for whose
benefit the property was entrusted.

ADMONITION

On December 10, 2003, an attorney was admonished by the Chair
of the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.3 (Diligence), 1.4 (Communication),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:

An attorney represented a client in 2 DUI matter. The client had
previously been represented by another attorney, but when that
attorney was unable to continue representation, the client’s file
was referred. The attorney failed to explain the circumstances of
assuming the file from the previous attorney. The attorney failed
to complete a brief requested by the court. The attorney failed
to inform the client of an oral agreement with the prosecutor to
delay the filing of the brief requested by the court.
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The Young Lawyer

Young Lawyers’ Commitment to the Community

by Christian W. Clinger, President — Young Lawyers Division

Robert B. Lamb,
YLD Treasurer

Christian W. Clinger,
YLD President

The Young Lawyers Division (“YLD”) of the Utah State Bar
has had a very productive year in 2003. With its 12 committees,
the YLD has given significant contributions to its membership as
well as to the public. Here are some of the YLD’s highlights
since July 2003.

YLD’s Leadership/Executive Committee: This past summer,
the YLD’s 2,000 members had the opportunity to elect new officers.
Christian W. Clinger, an associate attorney at Callister Nebeker &
McCullough, was elected as the 2003-2004 YLD president. Robert
B. Lamb, an associate attorney at Suitter Axland, was elected as
Treasurer, and Jason P. Perry, the Deputy Director for the Utah
Department of Commerce, was elected as Secretary. Candice
Anderson Vogel, a partner at Manning Curtis Bradshaw & Bednar,
was elected as president-elect for the 2004-2005 term. Vicky
Fitlow, a partner at Wrona & Fitlow, is the past-president of YLD.

and Justice for all Committee: (Wade Budge, committee chair /
Debbie Griffiths, co-committee chair) The YLD partnered with the
“and Justice for all” campaign to help raise operating funds for
the Community Legal Center. The YLD sponsored phone-a-thons
this past Summer and Fall as well as the annual “Bar Sharks for
Justice” pool tournament this past November. Through these
events, the YLD raised over $20,000.00 for “and Justice for all.”
All proceeds went directly to “and Justice for all.”

Tuesday Night Bar Committee: (Jami Momberger, committee
chair / David Hall, co-committee chair) The Utah State Bar and
the YLD provide a free legal advice program in Salt Lake City known
as “Tuesday Night Bar.” This is an evening where lawyers volunteer
to meet one-on-one with individuals for 30 minutes at no cost.
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Candice Anderson Vogel,
President-Elect

Jason P. Perry,
YLD Secretary

Approximately 1,500 individuals meet with attorneys each year.
Over 75 young lawyers are directly involved with “Tuesday Night
Bar.” The purpose of this program is to assist the public in
determining their legal rights. The Tuesday Night Bar is held
every Tuesday each month between 5:00 p.m. and 6:30 p.m. at
the Utah Law & Justice Center, 645 South 200 East. Appointments
for this program may be scheduled by calling 531-9077.

Community Service Committee: (Kelly Latimer, committee
chair / Christina Micken, co-committee chair) The Community
Service Committee has had a busy year. This past Summer and
Fall, over 30 young lawyers landscaped and beautified the West
Jordan Children’s Justice Center helping the facility be a welcoming
place for children that have suffered abuse or neglect. In December,
the Community Service Committee organized with the Division of
Youth Services an evening of playing games and decorating holiday
cookies and gingerbread houses with children under the super-
vision of the Division of Youth Services who have been removed
from their homes but not yet placed with a foster family.

Needs of the Children Committee: (Patrick Tan, committee
chair / Marianne Guelker, co-committee chair) This past year,
the Needs of the Children Committee helped update a brochure
to help recognize and prevent child abuse. This pamphlet is
being distributed to the public and those working with children.
The Needs of the Children Committee has also created a public
education project teaching students, ages 14 to 18, about
careers in the legal profession.

Public Education Committee: (Sonia Sweeney, committee
chair / Paul Farr, co-committee chair) The Public Education



Committee is planning several impressive projects for 2004.
These projects include teaching students the importance of
tolerance and avoiding conflicts and disputes; recruiting judges,
attorneys, and the public for the annual Mock Trial Competition
in conjunction with Law Day; and finally, coordinating efforts to
teach students about the historic 50th Anniversary of Brown vs.
Board of Education.

Law Day Committee: (Kelly Williams, committee chair / Michael
Young, co-committee chair) The Law Day Committee is already
planning next year’s Law Day celebrating the 50th anniversary of
Brown vs. Board of Education. The committee is organizing an
awards dinner with a nationally recognized keynote speaker. More
information will be published in the near future, but mark your
calendars now for May 7, 2004 for this exciting Law Day event.

Utah State Bar Conventions Committee: (Sammi Anderson,
committee chair / Doug Larson, co-committee chair) The YLD
sponsors and organizes New Lawyer CLE courses at the Bar’s
annual and mid-year meetings. These classes provide valuable
training to new lawyers in teaching the fundamental principles of
various areas of law. Additionally, the YLD is planning the carnival
for the annual Bar convention in Sun Valley.

CLE Committee: (Amy Hayes, committee chair / Kevin Jones,
co-committee chair) The CLE committee is planning a series of
CLE luncheons for 2004. These one hour courses will focus on
the “nuts and bolts” of different subjects of law. Watch for more
information on these great seminars.

YLD Bar Journal Committee: (Jeff Colemere, committee
chair / Gary Guelker co-committee chair) The YLD Bar Journal
Committee solicits articles from young lawyers to publish in
the Utab Bar Journal. If you have an article idea or would be
interested in writing on a particular topic, contact Jeff Colemere
or Gary Guelker.

Professionalism Committee: (David Bernstein, committee
chair) The Professionalism Committee is working on implementing
the Utah Supreme Court’s report on professionalism with young
lawyers. Through the committee’s work, it will help teach the
importance of professionalism and improve working relations
between attorneys.

Membership Committee: (Kim Neville, committee chair) The
Membership Committee is responsible for increasing participation
amongst the 2,000 young lawyers within the Bar as well as within
the YLD. Every attorney under the age of 36 or within their first
three years of practice if over the age of 36 is automatically a
member of the YLD. There are no annual dues or membership
fees. If you would like to be involved with the YLD or serve on a
committee, please contact Christian Clinger at (801) 530-7412
or Kim Neville at (801) 257-1846 or visit the YLD web page at

www.utahbar.org/sections/newyl

The YLD is committed to serving both the profession and the
community at large. The YLD thanks the Bar as well as the many
law firms that have supported the YLD in 2003. We look forward
to a productive and promising year in 2004!

| met Dean Sheffield in 1960 before | took the Bar exam-
ination when he was Executive Director of the Utah State
Bar. He was encouraging. He was direct. He was pleasant

After being a member of the Bar for several years, | met
Dean again when | joined the Bonneville Kiwanis, of which
he was a member. Some years |ater, when Dean was
President of the club and | was a prosecutor in the County
Attorneys office, | received a call from Dean at the office.
After announcing who he was, he said, “Barney, you are a
lousy member of our club. You have missed meetings, you
have a bill on the books for lunches you haven't eaten. At
the board meeting last night, we discussed your situation,
your trial schedule for the County, and decided you could
stay in the club if you would pay half of what you owed
for lunches and dues, and become a good member. What do
you want to do?’ | was a little shocked, but said | wanted

A Tribute to Dean W. Sheffield...

to remain a member in good standing. But for Dean’s
caring way and interest, | would have been out. My oppor-
tunity to serve in Kiwanis over the years only existed due
to Dean’s invitation to retain my membership.

Some years later, in atrial with Dean Sheffield as the
Defendant’s attorney, | found out what an excellent trial
lawyer Dean was...he prevailed, in a hard fought case
involving alleged fraud and embezzlement.

Inall of Dean’s 30 years as Director of the Utah Bar, he
served with distinction, was a credit to the Bar and al who
practice. He was a great public servant, civic club officidl,
aswell asagood family man and friend. He will be sorely
missed by family, associates and friends. | say God's Speed
to Dean Wilmer Sheffield.

Bernard “Barney” Tanner, Bar #3185
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Paralegal Division

How to Effectively Use a Paralegal

in a Probate Matter

by Shari Snell Faulkner

Ofﬁcia]ly, a probate is a court procedure to (a) determine the
validity of a will; or (b) determine legal heirs, if no will. A probate
proceeding also names a personal representative to perform
fiduciary roles in settling a decedent's estate. Whether or not a
court proceeding is necessary, unofficially a "probate matter" in
a law office would include such things as:

» filing the necessary documents with the court

e assisting the personal representative to inventory all of the
probate and non-probate assets

* paying final expenses and debts of the decedent
* filing an estate tax return, if necessary

* filing the necessary income taxes

® preparing an accounting

e distributing the remaining assets to the proper beneficiaries

A paralegal can be extremely effective, both in administration of
the estate and in cost-effectiveness, in assisting an attorney with
the probate process. Because of all of the tax issues, this area of
legal practice can be most challenging. Many times the estate is
simple. Perhaps the probate client is someone who has just lost
his or her spouse and part of the paralegal's duties is to help
the client adapt to his or her new situation. On the other hand,
it may be a sophisticated estate worth millions of dollars with a
variety of assets and tax issues.

Beginning the Probate Process

After the attorney has determined whether or not a probate action
in court is necessary, a paralegal's first responsibility may include
drafting the documents necessary for a court probate proceeding.
Among other things, a paralegal can make sure that the notice
to creditors is published, the attorney is aware of all creditor's
claims filed, and the numerous timetables to be dealt with in a
probate proceeding are met. If an ancillary probate is necessary,
a paralegal can communicate with the attorney in the other state
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regarding the property owned by the decedent in that state and
make sure that all necessary transfers of title are accomplished.

A paralegal can also work closely with the personal representative
in making sure the personal representative understands his or
her responsibilities and in helping the personal representative
carry out those duties. Initially, a paralegal can do such things as
(a) follow up on all government benefits, such as Social Security
and veteran's benefits; (b) assist the personal representative in
opening a bank account for the estate; (c) apply for all life
insurance proceeds; and (d) help the personal representative
determine the steps necessary to protect the assets of the estate,
such as providing proper storage and security of assets, continuing
insurance payments, making monthly payments, etc. The duties
of a personal representative can be overwhelming for someone
who is unfamiliar with the process. Many clients serve in that
capacity only once in their lifetime. A paralegal can work closely
with the personal representative to make sure that all duties of
the personal representative are completed.

Inventory

One of the primary responsibilities of a personal representative
is to prepare an inventory of the estate assets, both probate and
non-probate assets. (Probate assets consist mainly of solely owned
property or property owned as a tenant in common while non-
probate assets may consist of property held in joint tenancy, POD
(payable on death) accounts, life insurance, pension and profit-
sharing plans, annuities, 401 (k) plans, KEOGH, employee stock
ownership accounts, IRAs, etc.) While a personal representative
may not recognize the difference between a probate and a non-
probate asset, a paralegal can verify ownership to determine if
an asset is probate or non-probate property. Another important
responsibility of a personal representative is to determine the
value of these assets on the decedent's date of death. A paralegal
can be tremendously helpful in fulfilling this task.



United States Estate Tax Return and Utah Inheritance
Tax Return

Once a first draft of the inventory has been completed and values
at least estimated, a determination can be made whether or not
a United States Estate Tax Return must be filed. If it is, a paralegal
can be of substantial assistance to the attorney. (One word of
advice here, however. It would be wise to send your paralegal to
a seminar dealing with the preparation of estate tax returns. These
are usually held in major U.S. cities and may last three to five days.
But it is well worth the cost and effort.) In preparing an estate tax
return, a paralegal must work with the personal representative
and gather such information as

e all property in which the decedent had an interest

e gifts made within three years of decedent's death

o transfers with retained life estates

o transfers taking effect at death

e revocable transfers

e annuities

* joint interests

e powers of appointment

e life insurance proceeds

As we are all aware, the IRS has innumerable rules, some of which
pertain to the valuation of assets listed in the estate tax return. A
paralegal who has learned these rules can proceed with

e obtaining real estate appraisals,

e valuing stocks and bonds,

e getting date of death balances on all bank accounts,

* ordering statements from life insurance companies (to file
with the estate tax return);

e obtaining appraisals on collections, antiques, etc.

Valuing assets for an estate tax return is a time-consuming and
tedious process, one which is best completed by a competent
paralegal. One example of how complex it can be might be how
the IRS requires that stock traded on an exchange be valued. You
must find the mean (average) of the high and low selling prices of
the stock on the date of death. You must also locate and include
the value of all dividends that were declared prior to the decedent's
death but paid after death. The IRS also requires that all stock
splits and reversals declared prior to the decedent's death but
not issued until after death be included in the estate tax return.
There are special rules if the decedent died on a weekend, if the
stock didn't trade daily, or if it the stock was held in a closely-
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www.aros.net | 801.532.2767
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held business. Even worthless securities owned by the decedent  After all the assets and deductions are appropriately identified
should be listed and described appropriately. With the advent of  and valued, a paralegal should work closely with the supervising
the Internet, the time and effort to do this task has been greatly ~ attorney in making all tax decisions that must be dealt with in an
reduced. There are also services which will calculate these values  estate tax return. Then the paralegal can complete the recapitu-
for you. In any event, it is important that all assets in the estate tax  lation schedule of the estate tax return and compute the tax. (Of
return be valued according to the IRS regulations and that some-  course, there are now several software programs on the market
one has the knowledge and the time to do that, all at the least than can assist in preparing the estate tax return and making the
possible expense to the client, while still making money for the  final computations. Part of my responsibilities as the paralegal
firm. Who better to perform this task than a competent paralegal? ~ for the probate section of my firm was to review the available
software programs and to recommend the one I believed best
suited for our firm's needs.)
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After all assets have been identified and valued according to IRS
regulations, proper deductions must be identified so that the
taxable estate can be calculated. The paralegal can again work ~ After the estate tax return is completed, a paralegal can then
with the personal representative in identifying the deductions marshal the attachments necessary for the estate tax return,
acceptable to the IRS, including such things as including the death certificate, will and trust (if appropriate), all
appraisals, life insurance forms, disclaimers, state tax return, and
all other supporting documentation. A paralegal can also make
sure the estate tax return is signed properly and filed timely with

* funeral expenses

e administrative expenses

e claims against the estate the IRS. A paralegal can also prepare the Utah Inheritance Tax
e debts and mortgages Return and make sure that it is signed properly and filed timely
o casualty losses with the State Tax Commission.

e transfers for public, charitable and religious uses While obtaining all the necessary information for the estate tax
o bequests to the surviving spouse (marital deduction) return, the paralegal can prepare "audit files" to be used if the

IRS requests an audit of the return and/or additional information

At the end of your rope?

Confidential* assistance is available for any Utah attorney whose
professional performance may be impaired because of depression,
substance abuse or other problems.

If you need a helping hand, please call the numbers listed below:

y,

(801) 579-0404

OR TOLL FREE IN UTAH

1-(800)-530-3743

LAWYERS HELPING
LAWYERS

*See Rule 8.3(d), Utah Code of Professional Conduct.

44 olume 17No |



or verification of information is requested.

One caveat: It is very émportant that the supervising attorney
review the estate tax return in detail before it is signed by the
personal representative and filed with the IRS. The IRS regulations
are continuously and rapidly changing, and it is imperative that,
no matter how experienced the paralegal and no matter how much
the attorney trusts the paralegal, two sets of eyes are better than
one. There are many chances in an estate tax return where
mistakes can be made, some of which could prove quite costly to
the client. While it is important that a supervising attorney review
ALL documents prepared by a paralegal, this one is imperative!

Income Tax Returns

A paralegal can work closely with the decedent's accountant in
preparing all income tax returns, including (a) preparing of all
$S-4 forms to obtain federal identification numbers for the estate
and all trusts included in the estate; and (b) helping the personal
representative gather all the necessary forms and information for
the accountant.

Accounting

An accounting is 2 summary of income and expenses which shows
profits and losses. Although accountings can be waived by the
beneficiaries of an estate, it is often required, and quite appro-
priate so that a personal representative accounts for all the assets
for which he or she has been responsible. This protects both
the personal representative and the beneficiaries. A paralegal,
working with the personal representative, can usually prepare
the accounting by balancing the estate checking account, making
sure all capital transactions are reported, all income (dividends,
interest, rents, etc.) is accounted for and all expenses and
distributions are reported.

Distributions and Transfers of Title

Once the estate tax return has been filed, all expenses paid and
the accounting prepared, a paralegal may assist the personal
representative in making distributions to the proper beneficiaries.
This can be accomplished in several smaller or one final distri-
bution. Distributions may be made in cash or in property. The
paralegal can assist the personal representative in transferring
the title to these assets to the proper beneficiaries, such as
preparation of deeds and affidavits of survivorship for real estate
and working with stock transfer agents for the transfer of stock
and mutual funds. A paralegal can also help by preparing a settle-
ment agreement among the beneficiaries. And finally, a paralegal
can assist the personal representative in obtaining receipt and
release forms when the distributions are made.

Conclusion

Each probate is unique and there is much more that may go
into the management of an estate, such as elections by surviving
spouses, renunciations and disclaimers, will contests, calcula-
tions of marital deductions, etc. Although these are decisions an
attorney must make, a paralegal can help in obtaining and provid-
ing the attorney with the necessary information to make these
decisions. A paralegal is paramount, however, in working with
the personal representative and the attorney in making sure that
all steps in the administration of a probate are completed.

The probate process, especially if an estate tax return is required,
is detailed and the work must be meticulous. It is necessary that the
paralegal in this area work closely with the supervising attorney
to assure that no mistakes are made. As stated above, it would
also be best if the paralegal obtain some specific training in the
preparation of estate tax returns. The more efficient a paralegal
is for the client and supervising attorney, the more efficient the
supervising attorney is for the firm. The client saves money and
the firm makes money. Who could ask for more?
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% g Z Mediation
Tyt Service
32 Hour Basic Mediation Training
February 5, 6, 9, & 10, 2004

Fee: $650 early registration (by Jan 23rd)

$700 after Jan 23, 2004

SLC, Law & Justice Center

142444

40 Hour Combined Basic & Divorce
Mediation Training
March 1, 2, 3, 4, &5, 2004
Fee: $800 early registration (by Feb 12th)
$850 after Feb 12, 2004

L2242 24

24 Hour Divorce Mediation Training
March 3, 4, & 5, 2004
Fee: $475 early registration (by Feb 12th)
$525 after Feb 12, 2004
(prerequisite — Basic Mediation Training)

Law & Justice Center
645 South 200 East, SLC, UT 84111
(801) 532-4841
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CLE Calendar

DATES EVENTS (Seminar location: Law & Justice Center, unless otherwise indicated.) CLE HRS.
01/14/04 Ethics School: What They Didn’t Teach You in Law School. 9:00 am — 4:30 pm. 7
Ethics
01/16/04 Access to Justice Workshops. 9:00 am — 12:00 pm. Utah Law & Justice Center. Steven Scudder, 2.5
William Hornsby, Alan Houseman, Professor Elliott Milstein. Questions on Workshops call: 581-7656
01/23/04 Third Annual “And Ethics for All” — Legal-Medical Ethical Issues from the Cradle to 3
the Grave. 9:00 am — 12:00 pm. $95 pre-registration, $115 at the door. Ethics
01/29/04 Wills & Trusts Part III: Probate. 5:30 — 8:30 pm. 3
CLE/NLCLE

UTAH STATE BAR
2004 MID-YEAR CONVENTION

MARCH 11-13

Dixie Center at St. George
1835 Convention Center Drive ¢ St. George, Utah

Full online Brochure/Registration now available at: www.utahbar.org

Look for your Mid-Year Convention pull-out
registration form in this issue!

REGISTRATION FORM

Pre-registration recommended for all seminars. Cancellations must be received in writing 48 hours prior to seminar for refund, unless
otherwise indicated. Door registrations are accepted on a first come, first served basis.

Registration for (Seminar Title(s)):

¢)) @
3 @
Name: Bar No.:
Phone No.: Total §
Payment: [ ] Check  Credit Card: [Jvisa [ MasterCard Card No.
[] AMEX Exp. Date
Vol 170



Classified Ads

RATES & DEADLINES

Bar Member Rates: 1-50 words — $35.00 / 51-100 words — $45.00. Confidential box
is $10.00 extra. Cancellations must be in writing. For information regarding classified
advertising, call (801)297-7022.

Classified Advertising Policy: It shall be the policy of the Utah State Bar that no
advertisement should indicate any preference, limitation, specification, or discrimina-
tion based on color, handicap, religion, sex, national origin, or age. The publisher may,
at its discretion, reject ads deemed inappropriate for publication, and reserves the right
to request an ad be revised prior to publication. For display advertising rates and infor-
mation, please call (801)538-0526.

Utah Bar Journal and the Utah State Bar do not assume any responsibility for an ad,
including errors or omissions, beyond the cost of the ad itself. Claims for error adjust-
ment must be made within a reasonable time after the ad is published.

CAVEAT — The deadline for classified advertisements is the first day of each month
prior to the month of publication. (Example: May 1 deadline for June publication). If
advertisements are received later than the first, they will be published in the next avail-
able issue. In addition, payment must be received with the advertisement.

POSITIONS AVAILABLE

The City of West Jordan P/T Assistant City Prosecutor.
P/T Assistant City Prosecutor — City of West Jordan seeks experi-
enced prosecutor. Responsibilities include representing City in
criminal prosecution proceedings. Must be member in good
standing with Utah State Bar and a minimum of three years
prosecution experience. May either work on hourly basis $35/hr
(w/out benefits) or negotiable with part-time benefits. Access
application at www.wjordan.com. Submit application and resume
to City of West Jordan Human Resource Department, 8000 S.
Redwood Road, West Jordan, UT 84088 or fax (801) 569-5049
before 5:00 p.m., February 6, 2004. Applications received first
will receive priority in the hiring process. EOE.

ATTORNEYS WANTED. SUPPLEMENT YOUR INCOME:
Orlando, Florida, firm seeks attorneys licensed in Utah with 0-5
years experience to handle mediations/litigation on an ongoing
contact basis. Fax or e-mail resumes and references to: James F.
Welborn; Palmer, Reifler & Associates, PA. Fax: (407) 875-0739.
jwelborn@civilrecoverylaw.com.

Estate Planning Attorney — The law firm of Ray Quinney &
Nebeker (www.rqn.com) is seeking an experienced estate planning
attorney to transfer a current practice or build a new practice in
their Provo, Utah office. Initially, time would be spent between
the firm's Salt Lake City and Provo offices, but would eventually
be primarily based in Provo. Must be 2 member of the Utah State
Bar. Applicants with any level of experience may apply. Salary
negotiable. Please send your resume and references to Mr. Craig
Carlile, Ray Quinney & Nebeker, 101 N. University Avenue, Suite
200, Provo, Utah, 84601.

Litigation associate: Eisenberg & Gilchrist has a position avail-
able for a highly motivated associate with 2-4 years experience
to join our litigation group. Our practice focuses on representing
plaintiffs in complex personal injury and business tort litigation.
We are looking for an exceptional lawyer and will offer excellent
salary bonuses and benefits plus the possibility of an accelerated
track to partnership to the right applicant. Our compensation
package will be superior to most large Salt Lake City firms. Appli-
cants should have a strong litigation background, including
experience drafting complex legal briefs, and some experience
with depositions and motion practice. Experience in tort litigation
is preferred but not required. Interested applicants should send
resume, a writing sample (preferably a recent legal brief) any
other submission which illustrates your skills and references
(preferably from local attorneys) c/o: Bob Gilchrist, Eisenberg
& Gilchrist, 215 S. State, Suite 900, Salt Lake City. All applications
will be kept strictly confidential.

Logan firm of Bearnson & Peck, L.C. seeks an associate
with 1-3 years experience in transactional work. Send responses
to 74 West 100 North, Logan, UT 84321 or fax to 435-787-2455.

South valley firm seeking full or P/T attorney. Pleading/
writing skills necessary, must anticipate court appearances, pay
commensurate to experience. Submit resume to brenda@
cullimore.net or fax to Brenda 571-4888. If questions, you can
call 571-6611.

POSITIONS WANTED

Attorney with strong academic, professional credentials, 15+
years complex litigation experience, available on contract basis
for discovery matters, dispositive motions, appeals and other
projects. Send inquiries to Christine Critchley, Utah State Bar,
Confidential Box #12, 645 South 200 East, Salt Lake City, Utah
84111-3834, or e-mail ccritchley@utahbar.org.

OFFICE SPACE/SHARING

Professional Office Suites of Boise — Executive and Virtual
Office Suites available starting at $245 per month! Instant telephone
and high-speed Internet access; full administrative support
services; receptionist/answering services; fully furnished execu-
tive suites; conference room access and much more! Contact
POS of Boise at 208-947-5895, officeinfo@officeidaho.com or
www.officeidaho.com.
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Historical Bld. on Exchange Place has 2 spaces available. 844
sq. ft. office suite which includes two offices, secretary/reception
area and small conference room or third office for $975 per
month; 310 sq. ft. office for $400 per month. Half block from
State and Federal courts. Receptionist services available and
parking. Contact Joanne Brooks or Richard @ 534-0909.

Architecturally unique, newly constructed law office
space in convenient East Sandy location for one or two attorneys
in office sharing or other arrangement with other attorney. Fabu-
lous view, easy parking and access to building. T-1 lines;
multi-featured programmable telephone system, copier, fax,
receptionist. Call 635-9733 or 501-0100.

Executive Offices now available in the Judge Building.
Includes receptionist, copy room, break room, conference room
and secretarial bays. Secretarial, research and messenger services
available on a per use basis. Rates from $500 per month. Please
call Kelly at (801) 596-9003 or (801) 355-4300 for more
information.

FOR LEASE: Professional Office Space. 261 East 300 South.
Close to Courts. 2,400 and 3,300 s.f. available at $12.50 to $14.50
per sq. ft., full service, incl. parking of 3 stalls per 1,000 s.f. leased.
Former law offices. Call Jeff McComas, agent. SLI Commercial
Real Estate. (801) 521-8181, jeffmc@utah-inter.net.

SERVICES

Mayra J. Villamar, L.L.C Interpreting and Translation
Services. We offer excellent interpreting and translation services
in most languages at very competitive rates. Our services also
include Transcription and translation of video and audiotapes.
We specialize in Legal, Medical and Immigration matters. For
Appointments or quotes call us at:(801) 792-8492

CHILD SEXUAL ABUSE — DEFENSE. Forensic Statement Services
provides a complete objective case analysis — Assess relevance
of criminal charges — Identify and determine effects of evidence
contamination, coersion, bias and prejudice — Evaluate for false
allegations — Apply objective Daubert, peer-reviewed research
to case evidence and motions to limit/suppress. B.M. Giffen,
Psy.D. Evidence Specialist (801) 485-4011. Member: American
Psychology-Law Society.

California Probate? Has someone asked you to do a probate
in California? Keep your case and let me help you. Walter C.
Bornemeier, Farmington. 801-451-8400 (or: 1-888-348-3232).
Licensed in Utah & California — 39 years experience.
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DataTrace Investigations, Inc.

Utah State P.I. License #100008
“Serving the Legal
Community since 1983"

Specializing in:

Asset & Background Checks

Skip Locates

Process Service

Database & Public Records
Surveillance

Trial Preparation & Witness Interviews
Nationwide Service

Scott L. Heinecke, President
Telephone: (801) 253-2400
Toll Free: (800) 748-5335
FAX: (801) 253-2478

e-mail: scott@datatraceonline.com

Order our services online at:
www.datatraceonline.com

Legal Nurse Consultant, Medical Record Expertise.
Organization, review, analysis. Discovery thru trial preparation.
Trial assistance. SERVICES FOR ALL MEDICALLY RELATED CASES.
Former successful Boston area practice. +-+Experienced with
history of excellent outcomes. Reasonable fees. CV and references
upon request. Y. Sedlewicz, RN, LNC. 1-208-938-0744. Email:
yvette@velocitus.net

Legal writing and research. Memos, factual summaries,
briefs, etc. Also product documentation, document manage-
ment for litigation. Inactive attorney, so no appearances or
direct representation. Reasonable rates. William Robbins, 801-
355-0616, william.robbins@bigfoot.com

Lump Sums Cash Paid For Seller-Financed Real Estate Notes &
Contracts, Divorce Notes, Business Notes, Structured Settlements,
Lottery Winnings. Since 1992. www.cascadefunding.com. Cascade
Funding, Inc. 1 (800) 476-9644.

PRACTICE SALES

The OAK TREE ASSOCIATES, a professional practice brokerage,
seeks the opportunity to represent the sale of viable Utah LAW
practices. We have 25 years of this particular experience. Please
call Lee Adams at (801) 763 1732 and...let's talk. Know also
that we invite the inquiry of law practice buyers.

MISCELLANEOUS

L ooking for a K-8 schoal offering...

Academic Excellence and Exceptional Teachers « Community and Values
The Best a Affordable Prices+ Extended Day Care « A Reading Specialist
Great Location-Minutes from Downtown, the U of U and Judge Memoria

®

Our Lady of Lourdes School
1065 East 700 South « SLC, UT 84102
Contact: Kathleen Roberts Leonard
Phone: (801) 364-5624
e-mail: |eonard@lourdesschoal.org

We invite you to visit our school
during one of our Open Houses:

Open Houses
January 25, 2004 ¢ noon—2:00 pm
February 26, 2004 « 9:00 an — 11:00 am
March 16, 2004 « 1:00-3:00 pm
April 6, 2004 + 5:00-7:00 pm




Membership Corner

UTAH STATE BAR ADDRESS CHANGE FORM

The following information is required:

* You must provide a street address for your business and a street address for your residence.

 The address of your business is public information. The address of your residence is confidential and will not
be disclosed to the public if it is different from the business address.

e If your residence is your place of business it is public information as your place of business.

* You may designate either your business, residence, or a post office box for mailing purposes.

*PLEASE PRINT

1. Name

Effective Date of Change

NOTE: Date means months, day, and year. “Now,” “Immediately,” or other such phrases will not be accepted. If
you do not provide a date the effective date of the change will be deemed to be the date this form is received.

2. Business Address — Public Information

Firm or Company Name

Street Address Suite
City State Zip
Phone Fax E-mail address (optional)

3. Residence Address — Private Information

Street Address Suite
City State Zip
Phone Fax E-mail address (optional)

4. Mailing Address — Which address do you want used for mailings? (Check one) (If P.O. Box, please fill out)

Business Residence
_ PO.Box Number City State Zip
Signature

All changes must be made in writing. Please return to: UTAH STATE BAR, 645 South 200 East, Salt Lake City, Utah 84111-3834:

Attention: Arnold Birrell, fax number (801) 531-9537.
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DIRECTORY OF BAR COMMISSIONERS AND STAFF

BAR COMMISSIONERS

Debra J. Moore, President
Tel: 366-0132

N. George Daines, President-Elect
Tel: 435-716-8380

Nate Alder
Tel: 323-5000

David R. Bird
Tel: 532-1234

Gus Chin
Tel: 535-7992

Yvette Diaz
Tel: 363-5678

Mary Kay Griffin
Public Member
Tel: 364-9300

Karin S. Hobbs
Tel: 983-1300

Robert L. Jeffs
Tel: 801-373-8848

Felshaw King
Tel: 543-2288

Stephen W. Owens
Tel: 983-9800

D’Arcy Dixon Pignanelli
Public Member
Tel: 201-1352

V. Lowry Snow
Tel: 435-028-3688

E. Russell Vetter
Tel: 590-1045

*Ex Officio

*John A. Adams
Immediate Past President
Tel: 532-1500

*Charles R. Brown
State Bar Delegate to ABA
Tel: 322-2516

*Dianna Cannon
Women Lawyers Representative
Tel: 322-2121

*Christian Clinger
President, Young Lawyers Division
Tel: 530-7300

*H. Reese Hansen
Dean, Law School,
Brigham Young University
Tel: 801-422-6383

*Peggi Lowden
Legal Assistant Division Representative
Tel: 532-7080

*Scott M. Matheson, Jr.
Dean, Law School,
University of Utah

Tel: 581-6571

*Paul T. Moxley
ABA Delegate
Tel: 521-5800

*Clayton A. Simms
Minority Bar Association
Tel: 359-0404

UTAH STATE BAR STAFF
Tel: 531-9077  Fax: 531-0660
E-mail: info@utahbar.org

Executive Offices
John C. Baldwin
Executive Director
Tel: 297-7028

Richard M. Dibblee
Assistant Executive Director
Tel: 297-7029

Maud C. Thurman
Executive Secretary
Tel: 297-7031

Katherine A. Fox
General Counsel
Tel: 297-7047

Diana Gough
Assistant to General Counsel
Tel: 297-7057

Ronna Leyba
Utabh Law & Justice Center Coordinator
Tel: 297-7030

Admissions
Joni Dickson Seko
Deputy General Counsel
in charge of Admissions
Tel: 257-5518

Christie Abad
Admissions Assistant
Tel: 297-7025

Bar Programs
Christine Critchley
Bar Programs Coordinator
Tel: 297-7022

CLE
Connie Howard
CLE Coordinator
Tel: 297-7033

Stephanie Long
Section Support
Tel: 297-7032

Communications Director
Toby Brown
Tel: 297-7027

Consumer Assistance Coordinator
Jeannine Timothy
Tel: 297-7056

Conventions
Monica N. Jergensen
Tel: 463-9205

Finance & Licensing
J. Arnold Birrell, CPA
Financial Administrator
Tel: 297-7020

Joyce N. Seeley
Financial Assistant
Tel: 297-7021

Lawyers Helping Lawyers
Tel: 579-0404
In State Long Distance: 800-530-3743

Lawyer Referral Services
Diané J. Clark
LRS Administrator
Tel: 531-9075

Pro Bono Department
Charles R.B. Stewart
Pro Bono Director

Tel: 297-7049

Technology Services
Lincoln Mead
Manager Information Systems
Tel: 297-7050

Samantha Lindsey
Web Site Coordinator
Tel: 297-7051

Receptionist
Edith DeCow
Tel: 531-9077

Other Telephone Numbers &
E-mail Addresses Not Listed Above

Bar Information Line: 297-7055
Web Site: www.utahbar.org

Supreme Court MCLE Board
Sydnie W. Kuhre
MCLE Administrator
297-7035

Member Benefits
Connie Howard
297-7033
E-mail: choward@utahbar.org

Marion Eldridge
257-5515
E-mail: benefits@utahbar.org

Office of Professional Conduct
Tel: 531-9110 o Fax: 531-9912
E-mail: opc@utahbar.org

Billy L. Walker
Senior Counsel
Tel: 297-7039

Kate A. Toomey
Deputy Counsel
Tel: 297-7041

Diane Akiyama
Assistant Counsel
Tel: 297-7038

David V. Pefia
Assistant Counsel
Tel: 297-7054

Adam C. Bevis
Assistant Counsel
Tel: 257-5507

Sharadee Fleming
Assistant Counsel
Tel: 257-5508

Ingrid Westphal Kelson
Paralegal
Tel: 297-7044

Rosemary Reilly
Paralegal
Tel: 297-7043

Amy Yardley
Assistant to Counsel
Tel: 257-5517

Brenda Smiley
Intake Clerk
Tel: 257-5514



