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1. Letters shall be typewritten, double spaced, signed by the
author and shall not exceed 300 words in length.

2. No one person shall have more than one letter to the edi-
tor published every six months.

3. All letters submitted for publication shall be addressed to
Editor, Utah Bar Journal and shall be delivered to the
office of the Utah State Bar at least six weeks prior to pub-
lication.

4. Letters shall be published in the order in which they are
received for each publication period, except that priority
shall be given to the publication of letters which reflect
contrasting or opposing viewpoints on the same subject.

5. No letter shall be published which (a) contains defamatory
or obscene material, (b) violates the Rules of Professional
Conduct, or (c) otherwise may subject the Utah State Bar,

the Board of Bar Commissioners or any employee of the
Utah State Bar to civil or criminal liability.

6. No letter shall be published which advocates or opposes
a particular candidacy for a political or judicial office or
which contains a solicitation or advertisement for a com-
mercial or business purpose.

7. Except as otherwise expressly set forth herein, the accep-
tance for publication of letters to the Editor shall be made
without regard to the identity of the author. Letters
accepted for publication shall not be edited or condensed
by the Utah State Bar, other than as may be necessary to
meet these guidelines.

8. The Editor, or his or her designee, shall promptly notify
the author of each letter if and when a letter is rejected.
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Submission of Articles for the Utah Bar Journal
The Utah Bar Journal encourages Bar members to submit articles for publication.
The following are a few guidelines for preparing your submission. 

1. Length: The editorial staff prefers articles having no more than 3,000 words. If
you cannot reduce your article to that length, consider dividing it into a “Part 1”
and “Part 2” for publication in successive issues.

2. Format: Submit a hard copy and an electronic copy in Microsoft Word or Word-
Perfect format.

3. Endnotes: Articles may have endnotes, but the editorial staff discourages their
use. The Bar Journal is not a Law Review, and the staff seeks articles of practical
interest to attorneys and members of the bench. Subjects requiring substantial
notes to convey their content may be more suitable for another publication. 

4. Content: Articles should address the Bar Journal audience, which is composed
primarily of licensed Bar members. The broader the appeal of your article, the bet-
ter. Nevertheless, the editorial staff sometimes considers articles on narrower
topics. If you are in doubt about the suitability of your article for publication, the
editorial staff invites you to submit it for evaluation.

5. Editing: Any article submitted to the Bar Journal may be edited for citation style,
length, grammar, and punctuation. Content is the author’s responsibility–the editor-
ial staff merely determines whether the article should be published.

6. Citation Format: All citations should at least attempt to follow The Bluebook format.

7. Authors: Submit a sentence identifying your place of employment. Photographs
are discouraged, but may be submitted and will be considered for use, depending
on available space.

Utah Lawyers
Concerned

About Lawyers
Confidential* assistance for any Utah

attorney whose professional performance
may be impaired because of depression,

substance abuse or other problems.
You may call the numbers listed below:

(801) 579-0404
1-(800)-530-3743

LAWYERS HELPING LAWYERS COMMITTEE
UTAH STATE BAR

*See Rule 8.3(d), Utah Code of Professional Conduct

IN STATE
CALLS ONLY



Letters to the Editor
I could hardly disagree more with Stephen Kelson’s premises,
perceptions, fears, and recommendations in “Judicial Indepen-
dence and the Blame Game,” Utah Bar Journal (Jan/Feb
2002). It is not the role of the Bar to defend individual judges.
We do not need a new committee to evaluate or censor criti-
cisms of Utah judges. As a member of the Utah Bar since 1979,
I have seen no flood – indeed, hardly a trickle – of “baseless
and vindictive attacks” on Utah judges. Not every item of judicial
criticism results from a misunderstanding of the legal system or
simple displeasure with a judge’s ruling. Not every criticism of a
judge is an “attack.”

It is too easy to invoke the mantra of “judicial independence” to
shield judges from legitimate public questioning of their per-
ceived biases or incompetencies. Media stories about the
conduct of the trial judge in the Weitzel criminal prosecution,
Judge Kay, aired legitimate concerns. Accordingly, I found it
professionally and ethically inappropriate for Bar President
Scott Daniels to jump in and – based on who knows what –
publically side with Judge Kay about pending complaints by the

prosecution and the victims’ families before they could be eval-
uated and resolved (ultimately, in the complainants’ favor). And
is it just coincidence that author Kelson is a law clerk for the
Second District Court bench on which Judge Kay serves?

Utah judges are rarely criticized in public, although every prac-
ticing lawyer is well aware of several who are unfit for the
bench. Moreover, the elaborate conduct rules, fancy perfor-
mance evaluations, and unopposed retention elections touted by
Kelson provide the illusion, but not the substance, of judicial
accountability.

Ultimately the more dangerous threat to judicial independence
comes from too little informed scrutiny of our judges and
courts and too little accountability, not from occasional publi-
cized questioning of their decisions.

Annina M. Mitchell
Attorney at Law
Salt Lake City
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Dialogue on Freedom – An Opportunity for Utah
Lawyers to Make a Difference
by John A. Adams

“You’re an American teenager flying off to an exotic vacation.

But your plane has engine trouble and you’re forced to land in

the country of Quest – a place where the average worker makes

only $2 a day, where the political leadership is corrupt, and

where anti-democratic sentiment is gathering strength. The

people you meet challenge your beliefs. They blame America for

their difficulties, and believe that authoritarian rule is their best

hope. What can you say to them?”

So begins the hypothetical that Utah lawyers will be taking into

social studies classrooms in Utah junior high and high schools

during the week of September 9-13, 2002. This program is called

Dialogue on Freedom. Its purpose is to engage Utah secondary

students in thought-provoking dialogue about our democratic

system of government and our civic traditions. More specifically,

the presentations will focus on the following three points: First,

We the People support the rule of law. Second, Americans believe

in and protect individual rights. Third, every citizen is important

– citizens need to be informed and involved. The goal is to get

students to think, express their feelings and be motivated to

carry on discussions about these three points with their families

and others.

Justice Anthony Kennedy of the United States Supreme Court in

the wake of the events of last September 11th encouraged the

American Bar Association to develop a program whereby lawyers

and judges would speak to high school students about our demo-

cratic system and associated values. The Quest hypothetical above

is the vehicle designed for getting young Americans to think

about our form of government in light of recent events. To help

facilitate the dialogue, the presenters ask students to identify

books and movies that best reflect their feelings about America.

Students also are asked to identify great events of freedom and

discuss/explain the significance of those events. 

Lawyers will be paired with members of the three branches of

government: judges, legislators or members of the executive

branch. Over 70% of our state legislators have already agreed to

participate. Governor Leavitt has pledged to find 100 members

of the executive branch to participate. Chief Justice Durham has

called upon the state judiciary to participate and most of the federal

judges will be participating. We think that the opportunity for

lawyers to work closely with legislators, judges and members of

the executive branch will be a mutually rewarding experience.

We thank the Governor, the Legislature and our judiciary for

their enthusiastic response.

The Bar desires to involve parents and community members in

this program as well as students. Students will be given a handout

to take home to encourage further discussion with parents and

other family members. On September 8, 2002 at 5:30 p.m., KUED

Channel 7’s “Civic Dialogue” program with host Ted Capener and

the Honorable Stephen H. Anderson of the Tenth Circuit Court of

Appeals will focus on Dialogue on Freedom and will alert viewers

to the upcoming in-school presentations. KUED will broadcast a

one-half hour, actual dialogue with students featuring Chief Justice

Christine Durham and criminal defense attorney Ron Yengich as

the presenters. KUED’s sister channel, KULC, Channel 9, will broad-

cast a version of the dialogue into classrooms. We anticipate

that lawyers will appear on local radio talk show programs and

that local television stations and the print media will report on

the school classroom presentations.

As you can see, Dialogue on Freedom is a

bold undertaking for the Utah State Bar.

This is a state-wide project that is aimed at

reaching students in the 340 junior highs

and high schools in the state as well as their

parents and families. No group is better

equipped to advocate the rule of law in our

The President’s Message
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society than lawyers. Therefore, we are taking the lead in this

important endeavor. The logistics of coordinating hundreds of

presentations in a short time period will be a monumental

challenge but one that our capable Bar staff will meet. I ask for

your support. Consider volunteering as a presenter. If you want to

participate, call Charles Stewart of the Bar staff at (801) 297-

7049 or email him at crstewart@utahbar.org. In any event, be a

promoter of this effort. Tell your children about it and follow up

with further discussion at home after they have seen the presen-

tation. 

Now, for a few specifics about what is expected of those who agree

to be presenters. Each pair will be assigned to give one or more

presentations on one day in a school. The Bar staff will make the

pairings in advance and provide you the details about the school,

your teacher contact and the date and times of the presentations.

The ABA prepared hypothetical and related information is found

on the website www.dialogueonfreedom.org. In addition, the

Bar will provide each pair a videotape that contains a model

presentation; tips about facilitating discussions; and other useful

information to make your experience as seamless and satisfying

as possible.

Your responsibility will be to review the materials, meet at least

once in advance with your co-presenter to plan your presentation

and divide responsibilities. Following your presentation, we ask

you to send the Bar information about the books, movies and

events of freedom identified by the students. That information

will be compiled and made available for the students and public

to see what Utah students listed. 

Dialogue on Freedom presents a wonderful and timely opportu-

nity for lawyers to make a difference in our state in promoting

the rule of law and encouraging our youth to become informed

and involved citizens. Please join us in working to make this

vision a reality.
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Commission Recommends Modification of Bar
Exam by Adding MPT
by Rusty Vetter

The Bar Commission has approved the recommendation of the
Admissions Committee to modify the Bar exam by adding a new
component, the Multistate Performance Test (MPT). The MPT is
developed by the National Conference of Bar Examiners (NCBE)
and is designed to test an applicant’s ability to use fundamental
lawyering skills in a realistic situation. Each test evaluates an
applicant’s ability to complete a task which a beginning lawyer
should be able to accomplish. If approved by the Utah Supreme
Court, Utah will join a majority of other states (the MPT is used
by 29 states and other states, like California, have their own state-
prepared practical performance tests) by including a ‘practical’
element to the Bar exam. 

Applicant materials for each MPT include a “File” and a “Library.”
The File consists of documents containing all the facts of the case.
The specific assignment the applicant is to complete is described
in a memorandum from a supervising attorney. The File might
also include transcripts of interviews, depositions, hearings or
trials, pleadings, correspondence, client documents, contracts,
newspaper articles, medical records, police reports, and lawyer’s
notes. Relevant as well as irrelevant facts are included. Facts are
sometimes ambiguous, incomplete, or even conflicting. As in
practice, a client’s or supervising attorney’s version of events may
be incomplete or unreliable. Applicants are expected to recognize
when facts are inconsistent or missing and are expected to
identify sources of additional facts.

The Library consists of cases, statutes, regulations and rules,
some of which may not be relevant to the assigned lawyering
task. The applicant is expected to extract from the Library the
legal principles necessary to analyze the problem and perform
the task. The MPT is not a test of substantive law, and problems
may arise in a variety of fields. Library materials provide suffi-
cient substantive information to complete the task.

The MPT requires applicants to: (1) sort detailed factual materials
and separate relevant from irrelevant facts; (2) analyze statutory,

case, and administrative materials for relevant principles of law;
(3) apply the relevant law to the relevant facts in a manner likely
to resolve a client’s problem; (4) identify and resolve ethical
dilemmas, when present; (5) communicate effectively in writing;
(6) complete a lawyering task within time constraints. Requiring
applicants to perform one of a variety of lawyering tasks will test
these skills. Examples of tasks applicants might be instructed to
complete may include drafting the following: a memorandum to a
supervising attorney; a letter to a client; a persuasive memorandum
or brief; a statement of facts; a contract provision; a will; a
counseling plan; a proposal for settlement or agreement; a
discovery plan; a witness examination plan; a closing argument.

A petition has been filed with the Utah Supreme Court to approve
the use of the MPT. The following is a summary the petition: 

1. The subject-matter essay questions will be reduced from
twelve to eight. This will include up to six Multistate Essay
Examination questions (prepared by the NCBE) and a mini-
mum of 2 state-prepared essay questions. 

2. Thirty minutes will be allocated to each of the eight subject-
matter essay questions (the time allocated for each question
remains unchanged). 

3. Two MPT questions will be incorporated into the Bar exam.
One and one half hours will be allocated to complete each
MPT question, and each question will be given the same
weight as two subject-matter essay questions. 

Commissioner Report

RUSTY VETTER is a new member of the
Bar Commission and former co-chair of
the Admissions Committee.

10 Volume 15 No. 6



4. One MPT and four essays will be given in each of the morning
and afternoon sessions of the first day of the Bar exam. The
total time for the first day of the exam will be increased by
one hour. 

5. The Bar exam will be modified to include the MPT for the
February 2003 exam, if the Utah Supreme Court approves
the proposal to use the MPT by the end of October 2002. 

Additional graders will be needed to grade the MPT portion of

the exam. If you know of any members of the Bar who might be
interested in helping to grade the MPT, please contact the Bar’s
Deputy General Counsel and Admissions Administrator, Joni Seko
at 257-5518. Also, please share this information about the
change to the Bar exam with individuals you know who might
be taking the exam in the near future. More about the MPT,
including sample questions and answers, is available at the
NCBE’s web site: www.ncbex.org.
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Plan now to attend
the 2003 Mid-Year &
Annual Conventions

Mid-Year Convention
March 13–15, 2003
Dixie Center, St. George, Utah

Annual Convention
July 16–19, 2003
Sun Valley, Idaho

For more information call
(801) 297-7029



The Judges’ Benchbook – www.utlitsec.org
by Francis J. Carney

A few clicks of your keyboard and mouse are all that stand

between you and the inside information that used to take trial

lawyers years to acquire. That judge before whom you are to

argue that motion tomorrow has some definite thoughts on how

oral argument ought to go. Here’s your chance to find out what

they are and avoid the embarrassment of a new lawyer’s “learn-

ing experience.” Go to the Utah State Bar’s Litigation Section’s

web page, www.utlitsec.org and, once there, to the “Judges’

Benchbook” and find out. 

. . . To be quite honest, as a whole in Utah, I think we
have a great group of lawyers. . . . I think lawyers – I
don’t know what they teach at the law school, some-
times I think they hammer home this advocacy thing so
much that lawyers kind of lose sight of what their job
is and this is to represent their client in a professional
manner and in a dignified manner and I think as an
officer of the court you have an obligation to conduct
yourself in such a way that it not only makes our job
as judges easier, but it makes the system work better
than if you are fighting or making snide comments. I
had a trial a couple of weeks ago where the two lawyers
did not get along very well and so one lawyer would
say something and the other one was grinning and
cackling and stuff like that should not go on. Even if
you don’t like the lawyer on the other side, I think you
have to maintain some dignity in a courtroom.

– Judge Bill Barrett

For years lawyers have been bemoaning the perceived loss of

collegiality among the bench and the bar, especially in the Third

District. Some of this is due to our new fortress-like courthouses

with the judges monkishly cloistered away in back when not on

the bench. For good or ill, no more the easy familiarity of the

“lawyers entrance” into the judicial corridors. Judges, for their

part, see an unending parade of new faces from the bar. The

growth in the number of lawyers and the need for increased

courthouse security has meant that lawyers are far less familiar

with the judges and the judges with them. We have many new

lawyers who do not have the advantages of practicing with men-

tors and of thus acquiring the intimate knowledge of judges’

preferences that once was commonly passed along in that way.

In short, there’s a growing knowledge gap on courtroom prac-

tices between the bench and the bar.

The Litigation Section has attempted to do something about it.

We decided to ask each state and federal trial judge about their

courtroom preferences, their attitudes about effective advocacy,

their likes and dislikes, their tips for the new lawyer. Our plan

was to put all that information on a web site freely accessible to

all judges and lawyers.

It has not been easy. We started by sending out nearly one hundred

questionnaires to the judges and we received only a few responses.1

We then met with the Board of District Court Judges to encourage

participation, and got a few more responses. The judges of the

Fourth District were kind enough to meet with us en masse at

one of their monthly luncheons.2

We then undertook to interview the judges personally, every one

of them. The threat of interviews prompted more questionnaires

to be returned. Interviews were conducted with several dozen

judges, transcribed, and put on the web page. We now have

online interviews or responses from about a quarter of the sitting

trial judges and are in the process of tracking down the rest.

The interviews and the responses range from the terse to the

expansive, from mundane recitations of policies to wide-ranging

FRANCIS J. CARNEY is a shareholder at
Anderson & Karrenberg in Salt Lake
City and is a member of the Executive
Committee of the Litigation Section
of the Utah State Bar.  Any trial judge
who would like to arrange an inter-
view should contact Mr. Carney.

Articles
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discourses on effective advocacy. In our interviews we talked of

many things of interest to the advocate: How does jury selection

work in your court? How do you handle case management orders?

Do you bother with mediation? When do you want to get proposed

jury instructions? How and when do you decide on what jury

instructions will be given? What rules do you have on counsel’s

courtroom movement? Do lawyers use the new courtroom tech-

nologies effectively? What do lawyers do that’s persuasive in jury

argument? What do they do that annoys jurors? What do they do

that annoys you? Do you bother with requiring permission for

overlength briefs? What’s persuasive in written motions? What

does the clerk want to tell lawyers? What do you want to tell

lawyers about effective advocacy? And many others.

We’ve promised the judges the opportunity to edit and “clean up”

the transcribed interviews and many have done so. We’ve also

encouraged comments from the courtroom clerks. And we’ve

told the judges that the web page is theirs to change or to add to

as they see fit.

No project of the Litigation Section has generated more interest

than this one.3 Over five thousand hits a month are consistently

registered on the Litigation Section’s website and much positive

feedback has come from the members of the bar. 

The judges’ contributions have been fabulous. For example, Judge

Taylor of the Fourth District submitted a nine-page response

describing his courtroom practices in detail. It would be foolish

for an advocate to appear in that judge’s courtroom without taking

the time to read it. Judge Tim Hanson’s wide-ranging interview

gives the perspective of twenty years on the bench about effective

trial lawyers. Judge Eves of the Fifth District has provided a

thorough but concise guide to practice in his court in Parowan.

Ideally, we’d like each judge’s portion of the web page to be an

opportunity to address the bar. A judge shouldn’t have to tell each

new set of lawyers about his or her policies, nor should the clerk.

Instead, they should be able to point counsel to the Benchbook

for all the necessary information. And likewise no lawyer should

be forced to go cold into an unfamiliar judge’s courtroom.

We have incorporated other sources of information on the judges

when available. For example, the Utah chapter of the Federal Bar

Association publishes excellent “Judicial Profiles” on our local

federal judge, and the FBA has generously granted us permission

to republish those profiles on our web page. Take a look at Judge

Dale Kimball’s page in the Benchbook – it includes not only his

response to our own questionnaire, but also a link to the District

Court’s web page and his recent “Judicial Profile” from the

Federal Bar Newsletter.

Some responses were surprising; some entertaining; some

predictable. But most are well worth reading.

I have made two observations. One is a short, clean
presentation is more effective than a lengthy one. 

The second is that juries are collectively extremely
erudite and observant. Counsel need not say some-
thing multiple times for the jury to understand a
point. If jurors have a common criticism it is that
lawyers beat a dead horse. Counsel can put on a case
simply, cleanly and efficiently and be confident the
jury will hear it, understand it and render a fair ver-
dict. Hammering the same points on and on can do
more harm than good

– Judge Bill Bohling

There is wide variation in how judges feel jury voir dire should

be conducted. One view, exemplified by Judge Darwin Hansen

of the Second District, allows some involvement of counsel in

the questioning:

I will conduct the initial voir dire but I will allow follow-
up questions by counsel. Counsel should understand

13Utah Bar J O U R N A L



that the purpose of voir dire is to expose potential bias
and not to argue the case, gain commitments, or
attempt to ingratiate counsel with the panel. Attorneys
who attempt to misuse voir dire will be immediately
cautioned and thereafter cut short. Generally jury
questionnaires are not used in my court but if the case
is unusual or the nature of the case suggests that jury
questionnaires would be helpful then I will consider
their use upon the request of counsel. 

Others hold to the “federal” view that jury voir dire is to be

conducted by the court, with suggestions of counsel:

Counsel and I do jury selection. Voir dire examination
by counsel is done through the bench to give opposing
counsel an opportunity to object. 

– Judge Dennis Frederick

There were useful comments on the difference in approaches in

jury and bench trials, for example this one from Judge Philip Eves:

Attorneys should treat bench trials like jury trials with-
out the jury instructions. It is particularly ineffective
for an attorney to present a vast collection of facts and

then assume that the court will develop a legal theory
for the case. The lawyer should have a theory in the
case and should make that clear to the court so the
court knows what it is being asked to decide. The
lawyer should be prepared to cite the law supporting
his or her client’’s position. 

– Judge Philip Eves

Some judges questioned the need for a separate interview with

each judge for the reason that the remarks would soon become

repetitive. There are, in fact, certain common themes that seem

to resonate with each judge. Many have expressed comments

along these lines:

I love a lawyer who has the courage to say “no questions”
and sit down because what that tells me is that the
lawyer thinks that testimony is pretty near worthless,
it does not need to be attacked. 

You mention impeachment, I seldom see depositions
used correctly. I see people drag that deposition like a
club. They try to start with the deposition instead of
asking the question and getting an answer and if
necessary going to the deposition but like some of the
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and

Gordon K. Hill
has become associated with the firm

at our new office address:

550 Parkside Tower • 215 South State Street
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Telephone (801) 530-0330 • Facsimile (801) 530-5955
e-mail: iplaw@patepiercebaird.com
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other stuff that we have talked about, I think is much
more effective if it is saved for an important issue.

If you get somebody that does not answer each question
the same way they did twelve months ago in their deposi-
tion and see that dragged out question after question
after question, again it becomes pointless, it aggra-
vates the jury and aggravates the judge. Depositions
should be used sparingly and when they can be used
devastatingly. . . No cross at all can be very effective.

– Judge Steve Henriod

Courtroom professionalism was another issue that came up

frequently:

On the issue of civility, we talk about this a lot but, the
lack thereof continues. I see it in briefs. I read a brief
just the other day where there were all kinds of adjectives
vilifying the other side for not doing what the person
writing the brief thought they ought to do. That is
inappropriate. I get the message without those kinds
of adjectives.

I see more than I should in oral argument where one
lawyer will accuse the other of making a misrepresen-
tation or false statement. You don’t hear the word “lie”
very often, but I hear the words misrepresentations and
misstatements. Don’t accuse another lawyer of a lie
unless you can prove it and you better be able to prove
it beyond your own statement. I take that seriously, if
a lawyer made an intentional misrepresentation then
that lawyer’s credibility in front of me is history. 

– Judge Tim Hanson

[A]s a lawyer, your word ought to be your bond. You
ought not to have to, and I had a father-in-law that
always said to me, “Bill, the best friend you have is
that lawyer on the other side because win, lose or
draw in a case that you have at that moment in time,
you are going to run into that lawyer again and if you
make an enemy out of that lawyer, you are going to
make your life miserable and it is not worth it.” And I
have always tried to practice that way and I would
hope that most lawyers would. I recognize that there
are some that are just so difficult that is hard not to
want to retaliate, so to speak, but I think that if you go
in with the view that when I say something to a lawyer
they can take it to the bank, they can rely on it, I think

that is crucial in the practice of law. 

– Judge Bill Barrett

In an attempt to cover the basics and avoid repetition, we have

included several articles on general pointers for courtroom

conduct, including “Tips from Courtroom Clerks,” “Fifty Tips

From the Bench,” and “How Lawyers Can Write More Persua-

sively For Judges.” 

Overall we found that there were enough differences among the

trial judges to justify individual interviews with each of them.

Those differences range from the minor (some of the judges

despise courtesy copies of motion papers; others demand them)

to the significant (some conduct final pretrial conferences as

mediations; others treat the pretrial as a meeting on the technical

aspects of the upcoming trial.) 

We expect the Judges’ Benchbook to grow in usefulness as more

judges sign on and more lawyers use it. We’d appreciate your

comments and suggestions. If you’re a lawyer, give it a try. If

you’re a judge, call us for an interview or a questionnaire and

we’ll have you online in no time.
1The bankruptcy judges declined to participate. Letter of William C. Stillgebauer, Clerk

of Court, to Francis J. Carney, February 8, 2000. 

2Unfortunately we have only one response to date from the Fourth District, that of Judge

James Taylor.

3The Litigation Section is the largest voluntary section of the Utah State Bar with over a

thousand members. As well as its popular web page, the Section sponsors frequent CLE

sessions on civil litigation issues, puts on the popular “Trial Academy,” publishes the

Model Utah Jury Instructions, among its many activities. For further information, contact

the Section at litigationsec@utahbar.org.
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The Appointment of Special Masters in High
Conflict Divorces 
by Janet Griffiths Peterson

Research has shown that ongoing conflict between parents
after divorce can significantly affect a child’s emotional adjustment
to the divorce. As many states look for ways to reduce parental
conflict and its related litigation, several have turned to the use of
special masters to assist these conflicted families. Special masters
are court-appointed experts, appointed pursuant to Rule 53 of
the rules of civil procedure, who assist judges in a quasi-judicial
role to avoid frequent, continuing custody litigation. The special
master’s role in custody cases is to make decisions about children
when the parents cannot and to assess, report, and make recom-
mendations to the court about custody and visitation issues. The
appointment of special masters in high conflict divorce cases
can minimize trauma to the children of divorce by resolving
custody-related disputes and reducing the court’s involvement
with the family. 

This article addresses the legal authority to appoint special masters
in high conflict divorce actions and the limits of the special
masters’ powers. In addition, it identifies conditions that compel
the appointment of special masters and suggests practical guide-
lines for using special masters including what qualifies a person
to act as a special master, what the order of reference should
contain, and what procedural processes are available to ensure
due process. 

Authority to Appoint Special Masters
The statutory authority to appoint special masters derives from
Utah Rule of Civil Procedure 53 which is nearly identical to the
Federal Rule of Civil Procedure 53. The rule provides that any
or all issues in an action may be referred to a master upon the
parties’ consent. Without the parties consent, the court may
appoint a special master only if some “exceptional condition
requires it,” and reference to a master should be the exception
and not the rule.1

Another statutory source of authority for the appointment of
special masters in Utah is found in the Utah Code of Judicial
Administration (2002). Rule 4-510 establishes a court-annexed
alternative dispute resolution program in the Second, Third,
and Fourth Judicial Districts pursuant to the Alternative Dispute
Resolution Act.2 The rule provides that civil actions filed after

January 1, 1995 may be referred to the ADR program either upon
the filing of a responsive pleading or on the court’s own motion.3

Utah Code §58-39a-2(1)(b) provides that alternative dispute
resolution includes “arbitration, mediation, conciliation, negotia-
tion, mini-trial, moderated settlement conference, neutral expert
fact-finding, summary jury trial, and use of special masters and
related processes in civil disputes” (emphasis added). In addi-
tion, special masters are included in the definition of a dispute
resolution provider under Utah Code §58-39a-2(4). 

State and federal case law clarifying Rule 53 has focused on three
elements: 1) the “exceptional condition” requirement of subdi-
vision (b); 2) the “exception and not the rule” requirement of
subdivision (b) and; 3) the limitations of the special master’s
powers. Rule 53(a) provides that the parties may consent to the
appointment of a special master but, where the parties do not
consent and the court by its own determination appoints a
special master, subsection (b) requires that appointment shall
be made “only upon a showing that some exceptional condition
requires it.”

1. High Conflict Divorce Cases Involve Exceptional Conditions
Justifying the Appointment of a Special Master

The Utah Supreme Court addressed the issue of what constitutes
an “exceptional condition” within the meaning of Rule 53 in
Plumb v. State, 809 P.2d 734 (Utah 1990). Here the court upheld
the district court’s referral of the issue of attorney fees in a class
action suit to a special master because the facts underlying the
issue of attorney fees constituted “exceptional conditions.”4 The
case made three points important to the use of special masters:

1. Utah has taken a flexible approach to the use of judicial
resources such as special masters. 
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2. The facts underlying the issue determine whether an issue 

should be referred to a special master, not the category into
which the issue falls. 

3. Masters are most analogous to commissioners when acting
in the performance of their duties. 

The Plumb court turned to federal precedent and commentary for
enlightenment on the issue of exceptional conditions.5 Although
federal courts have not addressed the appointment of special
masters in high conflict divorce cases, they have appointed special
masters under “exceptional conditions” that are analogous to
conditions found in divorce and custody cases. Federal courts
have appointed special masters to monitor compliance with court
orders,6 to implement settlements or court orders,7 to resolve
issues and disputes arising under court orders,8 and to make
decisions related to court orders.9 These same conditions are
found in most high conflict custody cases that involve psycho-
logically impaired parents who become litigious because they
are unable to implement and follow court orders, or are unable
to find reasonable solutions to the ongoing problems of divorce. 

Combative parents may delay court proceedings, fail to cooperate
with each other, and violate the terms of agreements. Where
repeated violations disrupt parent/child relationships, exceptional
conditions arise justifying the appointment of a special master
to monitor, supervise, and manage the case. Where mental or
emotional pathology exits, psychologists trained as special masters
can be appointed to implement orders, develop methods for
achieving compliance, and manage decision-making. 

2. High Conflict Divorce Cases meet the “Exception and Not
the Rule” Requirement

The second requirement in Rule 53(b) is that “a reference to a
master shall be the exception and not the rule.” The Utah Supreme
Court in Plumb v. State did not directly address the “exception
and not the rule” requirement. In addition, most federal courts
have not specifically addressed this requirement, but have merged
it with the “exceptional circumstances” requirement. One federal
appellate court upheld a local rule providing for across-the-board
referral to full-time magistrates of employment discrimination
cases under Title VII in two specified divisions of the Northern
District of Georgia.10 The appellate court held that the referrals
did not violate the federal civil rule even though the rule provides
that referrals to special masters under its authority would be
“the exception and not the rule.” The stringency of that rule was
to be relaxed in Title VII context.11

The Plumb case’s broad interpretation of Utah Rule 53(b) parallels
this relaxed approach. The Utah Supreme Court saw “little virtue

in an interpretation of rule 53(b) that unnecessarily narrows a
trial judge’s options in dealing efficiently with the issues presented
for decision.”12 In light of the Plumb case, appointment of a
special master in every contested custody case would not be
unreasonable since, in Utah, these cases would theoretically
comprise only about 5% of all divorces filed.13 Appointment of a
special master in all of these cases would likely qualify as the
exception and not the rule. In addition, appointing a special
master in every child custody case assigned to a guardian ad
litem would probably not be unreasonable. In the Fourth District
and Juvenile courts combined, a guardian ad litem was assigned
in 111 cases in 1999.14 Of the 111 cases assigned to a guardian
ad litem, about 90% of the cases involved divorce, and even
though most of the cases involved parents with mental health
issues that would certainly qualify under the “exceptional condi-
tions” requirement, only about 1/4 to 1/3 of those cases would
require the appointment of a special master.15 This would repre-
sent only about 1%-2% of divorce cases filed and would certainly
be the “exception and not the rule.” 

3. Powers of the Special Master

The third element that state and federal case law has focused on
in clarifying Rule 53 is the delineation and parameters of the
special master’s authority. Federal case law has held that a special
master can micro-manage cases and resolve conflicts, but may
not exercise ultimate judicial power and make decisions which
significantly affect the court’s orders. Although Utah case law
has not directly addressed the special master’s powers, the Utah
Supreme Court in Plumb v. State found that masters are “most
analogous to commissioners when acting in the performance of
their duties.”16

The Utah Court addressed the analogous powers of commissioners
in Holm v. Smilowitz, 840 P.2d 157 (Utah. Ct. App. 1992) where
it held that commissioners may assist judges in the exercise of
their judicial power, but they have no ultimate judicial power.17

Two years after the Holms decision, the Utah Supreme Court
further clarified the issue of commissioners’ authority in Salt
Lake City v. Ohms, 881 P.2d 844 (Utah 1994) where it held that
while commissioners as quasi-judicial officers “may perform
many important functions in assistance to courts of record, they
are not duly appointed judges and thus may not exercise core
judicial functions . . . .”18 The Ohms Court further clarified that
“Court commissioners are employees of the judiciary, not duly
appointed judges. There are no provisions which subject them
to the constitutional checks and balances imposed upon duly
appointed judges of courts of record.”19 Since, as the Plumb court
noted, special masters are most analogous to commissioners,
they are thus subject to the same limitations of power as commis-

17Utah Bar J O U R N A L



sioners. A special master appointed in a high-conflict divorce
case could not make final adjudications of custody or visitation
or make decisions that significantly affect the court’s orders
pertaining to custody and visitation. 

In a custody case, a special master’s decisions about visitation
would be limited only to issues of dates, times, and method of
pick-up and delivery, and decisions about day-care, bedtime,
diet, clothing, recreation, discipline, health care, and daily
routines. The special master could also make decisions subject
to adoption by the court about education, religious training,
vacations and holidays, supervision of visitation, and participa-
tion in physical and psychological examinations, assessments,
etc. In addition, the special master could recommend to the
court that it review changes in custody or visitation or limit a
parent’s access to the child. 

Why Appoint Special Masters?
Protecting children from continuing litigation and parental conflict
is the most compelling reason to appoint a special master. “Parental
conflict interrupts many of the critical tasks of psychological
development. It changes the nature of the parent-child relation-
ship, creates anxiety and distress, over stimulates and frightens
children, weakens parents’ protective capacity, and compromises
identity formation. Most of all, it leaves children powerless to do
anything about it.”20 Judith S. Wallerstein, Ph.D, a nationally
recognized expert on the effect of divorce on children, says
children should be protected from litigious parents.21 She stresses
that the court should not intervene in a stable post-divorce family,
but “[c]hildren who are victims of high-conflict families may
need a different kind of court intervention, e.g., a special master
who monitors the family on an ongoing basis to reduce conflict
and protect the child from warring parents.”22

Parental alienation is another compelling reason to appoint a
special master. Litigation increases parental alienation and leaves
the child unprotected and in the middle of combative parents.23

Mental health experts advocate the need for early recognition of
parental alienation and a comprehensive treatment approach
carried out by a team of professionals including a “parenting
coordinator” that functions like a special master.24 

In addition, congested court calendars would also benefit by
reducing the number of times litigious parents return to court.
The rate of return to court after the initial agreement in contested
custody cases is high.25 A study by Richard E. Miller and Austin
Sarat showed that divorce issues are more likely to be litigated
than other types of grievances.26 Miller and Sarat studied the legal
system’s role in solving grievances between parties in tort, discrim-
ination and post-divorce problems. They found that of the 1000

disputes in each area, only 116 tort disputes and 29 discrimina-
tion disputes involved the use of an attorney and only 38 tort
and 8 discrimination disputants reported taking their dispute to
court. However, of the 1000 post-divorce disputes, 588 involved
the use of an attorney and 451 took their dispute to court. Where
only 9% of tort and discrimination grievances eventually enter
the court system, nearly 50% of post-divorce grievances lead to
court involvement. Miller and Sarat note that while in many divorce
cases, the court’s involvement may have been more administrative
than adjudicative, post-divorce cases were the “most disputatious
and litigious” grievance they measured.27

One study has shown that the appointment of special masters can
dramatically reduce post-divorce litigation. In a paper presented
at a Special Masters Training Conference in Palo Alto, California in
1998, T. Johnston presented a summary of research from a 1994
study on the decrease of court involvement after the appoint-
ment of a special master. The study followed 166 custody cases
in the California courts. It found that during the year prior to
the appointment of a special master, there were 993 total court
appearances or about 6 appearances per family. In the year after
the appointment of a special master, there were only 37 appear-
ances or an average of less than one appearance per family.28

The use of a special master also significantly reduces the time it
takes for disputes to be heard. In most districts in Utah, parties
must wait two to five weeks to have visitation issues heard by a
commissioner. In many cases, the commissioner may refer the
parties to mediation. If mediation is unsuccessful, the parties
wait an additional two to five weeks for another hearing. If the
parties disagree with the commissioner’s ruling, they may file an
objection and wait another three to six weeks for a hearing before
a judge. The entire process can take up to two months or longer.
However, where a special master has been appointed, visitation
issues can be heard by an expert familiar with the parties own
unique situation within days and sometimes immediately. 

Guidelines for the Use of Special Masters
The use of special masters in the area of divorce is an emerging
tool not yet structured into local court rules in Utah. Therefore,
the judges and attorneys that have used special masters in Utah
divorces have relied on guidelines from other states. Many Utah
judges have effectively followed California’s lead in this area. In
1998, Monterey County, CA implemented detailed local court rules
for the appointment of special masters in child custody and
visitation cases.29 Other California counties have also outlined
specific rules governing the appointment of special masters.30

The rules address three of the most essential guidelines needed
for the successful use of special masters in divorce cases: 1) the
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qualifications of the special master; 2) the Order of reference
and; 3) the procedural and due process safeguards. 

1. Qualifications of the Special Master

Most high-conflict divorce cases involve psychologically impaired
parents that create problems such as parental alienation, child
abuse, and domestic violence. Therefore, it is essential that special
masters appointed to these cases be specially trained psycholo-
gists, psychiatrists, attorneys, or mediators who specialize in
helping impaired parents resolve disputes about what is best for
their children.31 The special master’s ultimate role is not to prepare
an investigation or evaluation, nor to mediate, but rather to make
decisions when the parents cannot. Therefore, the special master
should be well trained to assess, report and make recommen-
dations to the court regarding the impact of those decisions on
the best interests of the children.32

The Monterey County Rules require special masters to be attorneys,
psychologists, or psychiatrists. Psychologists and psychiatrists
should have at least 3 years post-license experience in child and
family therapy, 3 years in diagnostic evaluations for family court,
and 3 years experience in family mediation.33 In addition, they
should have training in family systems, child development, psychol-
ogy of divorce and custody, and have a working knowledge of

custody law, with a minimum of six cases working with attorneys
and/or court appearances.34 Attorneys appointed as special masters
should have practiced family law for 10 out of the last 12 years,
carried at least 20 custody cases through judgment, and trained
as a mediator.35 In addition, they should have completed 6 units
of child development and 3 units of family systems.36

2. The Order of Reference

The order appointing the special master can be tailored for each
situation, but should be as detailed and specific as possible. The
Plumb court held that “the order is at once the chart and limita-
tion of the master’s authority and the master should not exceed
it even with the consent of the parties.”37 Some Utah judges and
attorneys have successfully used an order of reference fashioned
after the order found in the guidelines of the Monterey County
Rules.38 The order should specify the special master’s role, powers,
duties, term, fee, and other incidental matters. 

In specifying the special master’s duties, the order should contain
a complete list of decisions that the special master has the authority
to make. These could include making decisions about dates,
times, and method of pick-up and delivery, sharing of parent
vacations and holidays, selection of child care providers, bedtime,
diet, clothing, slight alterations in the time share schedule,
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extended family participation in visitation, and daily routines.
Issues on which the special master could make recommendations
to the court would include private school education, church
attendance, large changes in vacation and holiday timeshares,
supervision of visitation, appointment of counsel for the children,
alteration of physical custody or legal custody, and limitations
on a parent’s access to the children. Issues which should be
reserved for adjudication by the trial court include altering an
award of physical or legal custody, altering a child’s primary
residence, prohibiting a party’s contact with the children, and
requiring or prohibiting adherence to a religion. The order should
indicate that the special master’s decisions are effective as
orders when made and will continue in effect unless modified
or set aside by the court. 

The order should also include a specified length of time that the
special master should be appointed. Generally the special master
would be appointed for one to two years with a goal of transi-
tioning the family to a family counselor.39

URCP Rule 53 allows the special master to charge a fee to be
paid by the parties, and provides that the order appointing the
special master should specify each party’s responsibility for the
fee. The order should also specify the fee arrangement and give
the special master the ability to recommend a reallocation of
fees as a sanction for obstructive behavior. Because of the nature
of the issues involved and the almost guaranteed dissatisfaction
of one or both parties, the order should specify that the fee is to
paid previous to the commencement of the special master’s
duties in the form of a retainer.40

Where an impecunious party is involved, a pro bono special master
could be appointed. However, caution should be used in allowing
parties to access the services of a special master for free since
having to pay for the services could be an effective deterrent to
parties who have themselves created a litigious lifestyle and
environment that is detrimental to their children.41 The fee would
conceivably be much less burdensome than attorney fees since,
as noted above, the decision-making role of the special master
would drastically reduce the number of court appearances by
the parties.

3. Procedural and Due Process Safeguards

URCP Rule 53 provides that the parties may stipulate to the
appointment of a special master, subject to the court’s approval
and the consent of the special master selected. Otherwise, the
court may appoint a special master without stipulation subject to
section (b). If the special master is appointed without a stipula-
tion, then URCP Rule 53(f) and ((e)(2) ensure due process to
the parties involved by allowing them to “object to the appoint-

ment of any person as a master on the same grounds as a party
may challenge for cause any prospective trial juror in the trial of
a civil action.” The proposed special master would also have the
right to accept or decline the appointment, with or without stating
a reason, but should decline the appointment if he or she has a
conflict of interest or any bias that would prevent impartiality. Rule
53 also provides that the parties may file a motion objecting to
any of the special master’s findings. However, the special master’s
authority and credibility are preserved by section (e)(2) which
provides that the court shall accept reports by the special master
unless clearly erroneous. 

Special masters are a valuable judicial resource that can reduce
the level and duration of parental conflict. Children exposed to
this ongoing conflict are placed at risk for emotional and behav-
ioral problems that can last a lifetime.42 The higher the level of
parental conflict and the longer it continues, the greater the harm
to the children.43 Early intervention by a special master can
decrease this risk by reducing the ongoing litigation typical of
high conflict divorces and can assist the court with the paramount
goal of protecting the best interest of the child. 
1 Utah R. Civ. P. 53 (b).

2 Utah Code Ann. §78-31b-5.

3 Utah Code of Judicial Administration, Rule 4-510.

4 Plumb v. State, 809 P.2d 734, 741-42 (Utah 1990).

5 Id, at 738 n. 38.
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Approach to Understanding and Helping Children of Conflicted and Violent Divorce.
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Rules, San Mateo County, Rule 2.3 (2000). 
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Introduction
For some disputes, trials will be the only means, but for
many claims, trials by the adversary contest must in time
go the way of the ancient trial by battle and blood. Our
system is too costly, too painful, too destructive, too ineffi-
cient for a truly civilized people. 

– Chief Justice Warren E. Burger.

The use of alternative dispute resolution (ADR) has been growing
in Utah.2 Recently, there has been a concerted effort to utilize
mediation in the often-complicated area of probate conflicts. The
Third District Court has adopted a pilot program aimed at utilizing
mediation to resolve probate conflicts without litigation. 

This article will explore the genesis, development, and future of
probate mediation in Utah. The primary focus is on the Third
District Court’s pilot ADR program for probate disputes; however,
other districts are also utilizing ADR, and the research behind
this article was done with an eye towards the future spread of
the probate mediation program to other judicial districts. 

Where Did it Come From?

History
The use of alternative dispute resolution in inheritance matters
has a surprisingly early history in the United States. For example,
George Washington’s will contained what was essentially an ADR
clause for settling any disputes arising from the administration
of his estate: 

[T]hat all disputes (if unhappily they should arise) shall be
decided by three impartial and intelligent men, known for
their probity and good understanding; two to be chose by
the disputants each having the choice of one, and the third
by those two – which three men thus chose shall, unfettered
by law or legal constructions, declare their sense of the
Testator’s intention, and such decision is, to all intents
and purposes, to be as binding on the parties as if it had
been given in the Supreme Court of the United States.3

Despite Washington’s early example, it has only been relatively
recently that the use of ADR has taken hold in court systems. In

Utah, the courts did not seriously begin to study the use of ADR in
the court system until 1986. In December 1986, the Utah Judicial
Council created an ADR task force to study the need or desir-
ability of establishing ADR programs for the state courts.4 The
taskforce reviewed court workloads and costs, benefits to litigants,
and existing court and state ADR programs. It determined that
the development of an ADR program would be beneficial.5

Since that time, legislation and judicial rules have been enacted
to promote the use of ADR through many aspects of the court
system. Mediation is used widely in the area of divorce, and
nine formal programs have been established by the Office of
Alternative Dispute Resolution.6

In 1991 in the Utah Legislature enacted the Alternative Dispute
Resolution Act.7 In 1994 the Legislature repealed the act and
enacted new legislation under the same name, which was
amended in 1997 and 2000.8

Statute and rules work together to form a framework for ADR in
the courts. The legislature’s purpose was to:

[O]ffer an alternative or supplement to the formal processes
associated with a court trial and to promote the efficient
and effective operation of the courts of this state by autho-
rizing and encouraging the use of alternative methods of
dispute resolution to secure the just, speedy, and inexpen-
sive determination of civil actions filed in the courts of
this state.9

The statute authorizes the Judicial Council to “establish experi-
mental and permanent ADR programs administered by the
Administrative Office of the Courts under the supervision of the
director of Dispute Resolution Programs”10 as limited by the Act,11

Probate Mediation in Utah: Where did it Come
From, Where is it Now, Where is it Going?1

by Gary L. Schreiner

GARY L. SCHREINER is a mediator on the
Utah Court-Annexed Mediator Roster. He
is currently Chief Compliance Officer
for Security Connections, Inc. and SCI
Trust and File Management, Inc.
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and the Council may limit application of its rules to particular
judicial districts.12

The Judicial Council established UT ST J Admin Rule 4-510 which
applies to the Second, Third, and Fourth Judicial Districts.13 It
also enacted the Utah Rules of Court-Annexed Alternative Dispute
Resolution that apply to all court-annexed ADR proceedings in
the state, and which includes a code of ethics for ADR providers.
However, Rule 4-510 has not been strictly adhered to, and the
need was seen for further structure when the Probate ADR Pilot
program was developed.14 Therefore, Probate ADR in the Third
District is further governed by rules adopted by the Third District
judges who are ultimately responsible for the program.15

Many practitioners seem to have the mistaken impression that
mediation has been made mandatory in many types of civil cases,
including probate. It is true that contested probate cases are
automatically referred to mediation; however, automatic referral
does not equate to mandatory mediation. 

The wording of the ADR statute is silent on whether ADR proceed-
ings can be made mandatory. However, it is implied by 78-31b-3
and 78-31b-5(1),(2),(3)(e), which state that the purpose is to
provide ADR proceedings as an “alternative or supplement to
formal processes associated with a court trial.”16 Further, “the
Judicial Council may establish experimental and permanent
ADR programs” with rules based upon the purposes of the act
and which ensure “that no party or its attorney is prejudiced for
electing, in good faith not to participate in an optional ADR
procedure.”17

The following judicial rules explicitly provide opt out provisions:
Code of Judicial Administration Rule 4-510(6)(A), Utah Rules of
Court-Annexed Alternative Dispute Resolution (URCADR) Rule
101(g), and the Probate Pilot Program rules. Within the Probate
ADR Pilot Program, parties may make a motion to withdraw
from mediation after watching an ADR videotape provided by
the courts.

The legislature further recognized that “preservation of the confi-
dentiality of ADR procedures will significantly aid the successful
resolution of civil actions in a just, speedy, and inexpensive
manner.”18 The Alternative Dispute Resolution Act provides: 

1. Everything is confidential unless the parties agree otherwise.19

2. Evidence regarding the fact, conduct, or result of an ADR
proceeding is not subject to discovery or admissible at trial.20

3. No information obtained during an ADR proceeding may be
subject to discovery or admissible in trial unless discovered

from an independent source.21

4. With limited exceptions, the ADR provider may not disclose
information about the proceeding to anyone outside the
proceeding, including judges.22

These statutory conditions are emphasized and elaborated upon
in URCADR Rule 103. UCJA Rule 4-510 further provides that “No
ADR provider may be required to testify as to any aspect of an
ADR proceeding except as to any claim of violation of URCADR
Rule 10423 which raises a substantial question as to the impar-
tiality of the ADR provider and the conduct of the ADR
proceeding involved.”

Vision/Genesis of the Third District Pilot Program.
Having seen the success of mediation in family disputes, and
understanding that probate cases are just “family cases in a
nutshell,”24 members of the court community began contem-
plating its use in the area of probate. The ADR office felt it was
time to add another program, judges were talking to divorce
commissioners, and there was discussion among the Judicial
Council ADR Committee; in short, the parties just felt the time
was right time to bring everyone together.25

District Court Judge William Bohling, chair of the Judicial Council
ADR Committee is credited with being the driving force behind
the establishment of the program.26 Judge Bohling does not
remember who first suggested probate as an area for media-
tion, but says, “It was evident to all of us [that it would be] an
appropriate area for mediation.”27

The ADR committee formed an ad hoc committee to develop a
pilot program for ADR in probate.28 Earl Tanner, Jr. and other
attorneys jumped right in.29 Mr. Tanner in particular is credited
with being a very active participant in the process.30 Other mem-
bers of the committee included Judge Bohling as chair, Probate
Clerk Hal Reuckert, Kathy Elton, Director of Alternative Dispute
Resolution, Karin Hobbs, former Chief Appellate Mediator for the
Utah Court of Appeals, and Commissioner Tom Arnett. Commis-
sioner Arnett lent a great deal of expertise to the process and
was very positive about the impact mediation had had on
divorce disputes.31

The parties combined their expertise from research and experi-
ence in other areas to formulate a probate ADR procedure.32 It
was a collaborative effort of which the ADR Committee is proud.33

During the committee meetings, attorneys brought up practical
concerns such as how to deal with clients, the structure of
process, and time frames.34 The committee spent a lot of time
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discussing how to deal with the requirements of URCP Rule 26.35

Everyone believed in the potential for probate cases to settle, but
the question was how much to push and when.36 There was a
sharp divide over who should conduct the mediation sessions.
Some lawyers were adamant that the mediator should be a lawyer.
There was a discussion of co-mediation, where there would be
a substantive expert and a process expert. In fact, the process
itself “started to mimic a mediation.”37 Eventually, the committee
decided to have a roster of trained mediators, lawyer and non-
lawyer alike, and let the parties choose.38

Added to this mix was the expertise and experience of the medi-
ators. Of Kathy Elton, Director of Alternative Dispute Resolution,
and Karin Hobbs, Chief Appellate Mediator, Judge Bohling says:

Well, Karin and Kathy, they have been instrumental in this
program. They’re terrific. They’ve both put effort into it
and [lent] their interest and wisdom, and I have really
appreciated what they’ve done. They’re to be commended
for the wonderful work in getting this put into place.39

Attorney Laurie Hart, another member of the committee, sums
up the decision to establish a pilot program this way, “Most
probate litigation does not really turn on legal arguments; they
are just family squabbles.”40

Where is it Now?

Current Process/Procedures.
The process is a simple one. All contested probate matters are
referred to mediation. A packet is provided to parties to a pro-
bate dispute explaining the procedure. The basic provisions are
as follows:41

1. All probate disputes that are not resolved by the probate
judge are automatically referred to the ADR program. 

2. The default form of ADR is mediation, but arbitration may be
substituted. 

3. ADR must commence within 30 days and be completed
within 60 days of referral. 

4. All other procedural timelines, including URCP Rule 26, are
stayed during this 60-day period unless otherwise changed
by the court.42

5. The parties have the responsibility for selecting the mediator
or arbitrator, but a roster is maintained by the court to assist
the parties in this. 

6. The earliest petitioner in the matter referred to mediation

reports the results. 

7. Parties may opt out of ADR by filing a motion to withdraw
and by viewing an ADR videotape. 

Current Progress.

Perceptions of the Program 

Judicial
The value of alternative dispute resolution has been recognized
by the United States Supreme Court for some time. In 1985 the
Los Angeles Times quoted Chief Justice Warren Burger as saying:

We must move toward taking a large volume of private
conflicts out of the courts and into the channels of arbi-
tration, mediation and conciliation.43

More recently, Justice Sandra Day O’Conner, speaking at the
dedication of a new community dispute resolution center said:

In the context of cases in the courts, alternatives to full
adjudication are numerous and accessible. For example,
litigants have the option of seeking resolution through
neutral evaluation, negotiation, arbitration, mediation, or
even summary jury trials. This range of alternative dispute
resolution options have benefited the legal system not only
relieving some congestion in the dockets of courts, but
also by providing an effective, less costly, and often more
satisfying means to resolve the disputes.44

Third District Judge William Bohling seems to have a similar
vision. He describes himself as “fairly enthusiastic about ADR”
and believes that it “does all the right things.”45 Regarding the
Probate Mediation Program he stated:

Well, I think you’ve really captured the real benefit: it
maintains the family relationships and allows a peaceful
resolution. But, I guess the other side is that it is an eco-
nomic benefit. The horror of a lot of these disputed estates
is that by the time the parties finish the dispute, the resources
of the estate, the assets, have been expended on legal fees
and there is nothing left. [T]his is a way to avoid that. To
a person that doesn’t have any interest at all in mediation,
...economic reasons alone justif[y] it. . . . 

I think it is a pretty good program. I don’t have any criti-
cism at this point. It seems to be working. I’m impressed
by the probate bar. They have really come through in this
area. And I think by their nature they’re not litigators –
they’re more problem solvers – and it has been in part
because of their motivations and . . . their temperament
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that I think that this program has been so successful.46

Attorney
In the summer of 2001, members of the Estate Planning Section
responded to a survey regarding probate mediation. Many of
those who responded provided comments about mediation. The
comments were both positive and negative. Those comments
are summarized in Table 1. 

Laurie Hart, who was a member of the ad hoc committee that
established the pilot program, thought implementation of a
probate mediation program was “a great idea.” She felt that
formal mediation some time during the process would make a
case more likely to settle.47

Ms. Hart tells of a case that had gone through two years of litiga-
tion. She thought mediation would be a good idea. She knew

that if the parties did not settle it would be a long and ugly trial.
Ms. Hart felt that if they could just mediate and get the attorneys
out of the way the parties could resolve it. However, the opposing
counsel felt there was no way it would settle. Eventually though,
with the blessing of the judge over the case, the parties went to
mediation. The parties were related only by marriage, and Ms.
Hart was quick to emphasize that there was “no relationship to
be saved.” However, much to the surprise of opposing counsel,
the parties reached a settlement. Of the experience, Ms. Hart
says, “Would I do it again? In a heartbeat.”

Mediator
As to be expected, mediators are very enthusiastic about media-
tion. The pervading attitude was that people should at least try
mediation. “A good mediator can get people past their attitudes,”
says Karin Hobbs, former Chief Appellate Mediator. Kathy Elton,

Table 1
What did you like about the What would you change about 

mediation process? the mediation program? Other comments:

Helped both sides understand 
[illegible] from viewpoint of a neutral 
third party.

Brought the parties together

Makes clients think compromise & see 
possibility of resolution in significantly 
shorter time than litigation.

The case is very close to being 
resolved. A trained 3rd party 
perspective is most useful.

Makes clients face realities rather than 
right vs. wrong.

Informality and independent party 
encouraging settlement

It allowed the parties to talk and at 
least feel they gave ADR a chance.

Mediation resolved a 2-yr old probate 
litigation matter that was headed to 
trial. It helped to get the attorneys out 
of the way and let the clients be heard.

Rules of evidence do not generally apply 
– we can get at real feelings & truth.

Quicker resolution – reduced expense.

Gave the parties a chance to state 
their positions and issues in a non-
binding setting.

Make it voluntary.

Mediator needed to have probate 
experience.

The mediator should be more firm in
expressing the negatives of both sides’
positions and more effective in moving
both to a center position

At this point – nothing – too soon.

My impression is that most of the attor-
neys certified at probate mediation are
not very experienced in the area. We
should encourage experienced probate
& trust attorneys to be certified – More
attorneys would use mediation if more
experienced mediators.

Sometimes a judge will refer a dispute to
mediation in order to delay making a
ruling, which results in increased costs
to the clients. For example, if an objec-
tion can’t survive a motion to dismiss, it
should be dismissed. If it can survive a
motion to dismiss, there are likely sub-
stantive issues that can be effectively
resolved through mediation. Mediation is
extremely useful in some areas, in others
it does more harm and incurs more cost
than just litigating.

By the time a party is willing to file an
action in probate, the relationship
between parties has deteriorated, and in
my opinion it is time to get the issues
formally resolved, bindingly resolved. To
this end required mediation or even
strong pushes toward mediation result in
torturous wastes of time. Let us get to the
judges and move on.

While I believe in ADR, and particularly
in mediation, I think it is very useful to
evaluate its effectiveness in general as
well as in each case. Some cases are
more expediently resolved in litigation,
while others can be effectively mediated.

The process worked to the point that we
almost had a resolution with one point
left to resolve. The mediator excused
herself at that point, expressing her confi-
dence that that point would be resolved.
(She had a prior commitment!) That
point was not resolved and everything
fell apart. Needless to say, we were very
disappointed.
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Director of Alternative Dispute Resolution, adds that parties will
have “at least more of an understanding of the issues in the case.”48

Probate mediation draws on family strength.49 Hobbs says, “You
can’t put a dollar value on a relationship. ... The value of it cannot
be underestimated.”50 “Family is family; you can’t just quit doing
business with a family member,” says Elton.51 There are emotional
interests that cannot be dealt with in litigation.52 Mediation allows
parties to get to underlying, often non-legal, issues that are the
key to the resolution of the case.53

The two mediators were quick to list the benefits, but the only
weakness they could think of was that the program is new and
people do not know how to utilize it to help them.54

Michelle Royball, ADR Administrator for the US District Court –
District of Utah, who attended the subcommittee meetings, is a
bit more cautious about the program. “For clients of a court
system [mediation] is an unheard of concept,” she says. Clients
and attorneys can be uncomfortable with the lack of structure.
Attorneys are used to the strict rules of court, and clients have a
certain picture of how the legal process works. Clients often
expect mediation to be a form of arbitration that they can win.
While she believes the program is a good idea and that it will be
highly beneficial to parties involved, she emphasizes that you
need to be careful with something new.55

Statistics 
During the spring and summer of 2001, a survey was prepared
with the input of Professor Charles Bennett, Kathy Elton, Karin
Hobbs, and the Estate Planning Section Executive Committee. The
survey was then sent to all the members of the Estate Planning
section. The results of the survey are summarized in Chart 1. 

Of the 32 reported mediations:

• 3 were resolved before mediation, 

• 17 were resolved during mediation, 

• 4 were resolved after mediation but before a court verdict, 

• 3 were resolved by court verdict, and 

• 5 remained unresolved at the time of the survey. 

A full 75% of reported cases were settled without a court verdict.
Would the cases have settled anyway? Because pre-program
settlement rates are unavailable, it is impossible to tell. However,
the attorneys’ responses to the survey questions indicate that
mediation has left them with a generally favorable impression. A
few of the highlights:

• 84% of respondents felt the mediator was effective.

• 73% of respondents felt that mediation was useful.

• 63% of respondents felt that the time the process took was
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just right.

• 68% of respondents say they are likely to use mediation if the
need arises.

• 63% of respondents were satisfied with the results of mediation.

Interestingly, only 44% of the attorneys believed their clients
were satisfied with the results.

Where is it Going?

Involved Parties’ Views.
There is certainly talk of expansion. Both Karen Hobbs and
Kathy Elton expect the probate mediation program to expand to
Ogden and Provo soon.56 As the program evolves, there will be
“continual tweaking” as administrators get feedback from prac-
titioners.57 The program’s evolution will depend on a
collaborative effort between all those involved.58

Judge Bohling sees a broad future for probate mediation. He
believes that the program’s usefulness will enable the program to
continue to grow in experience and acceptance.59 The judicial
education programs of the Administrative Office of the Courts
often bring successful programs in one district to the attention
of other districts. Judge Bohling indicates that there is a good
opportunity for this with the probate mediation program.60

Independent Analysis and Recommendations.

The Probate ADR Pilot Program began with high hopes for success.
Those involved believed it would be beneficial to parties and to
the court system. Are the benefits being realized? How “success-
ful” has the program been to date? 

Cathy A. Costantino and Christina Sickles Merchant in their book
Designing Conflict Management Systems recommend evaluating
two distinct aspects of a conflict resolution program: effectiveness
(focus on outcome), and administration (focus on mechanics).
Effectiveness is broken down into three elements: efficiency,
effectiveness, and satisfaction. Administration is likewise broken
down into three elements: functional organization, service
delivery, and program quality. The Probate Mediation Program
scores well in each of these categories; however, there is room
for improvement. 

Improvements may be made in the areas of education, mediator
training, options, and party input. 

Education
One thing that has been mentioned time and time again is that
the program is new and that people do not know how to best
utilize it to their benefit. Outside of the legal profession, people
are largely unaware of what mediation or even ADR in general
are.61 Attorneys and their clients can be educated by time and
trial by fire, or they can be educated by proactive efforts through
the court system. 

27Utah Bar J O U R N A L

Chart 2: Percentages by District

Resolved Before
Mediation

Unresolved

Resolved by
Court Verdict

Resolved After
Mediation but
Before a Court
Verdict

Resolved During
Mediation

2 3

4 5

16.7%

16.7%

66.7%

50.0%

13.6%

13.6%

13.6%

9.1%

33.3% 33.3%

33.3% 100.0%



The educational outreach of the Probate ADR Pilot Program, as
well as mediation programs in general may be improved by (1)
providing clear, easy to understand information packets that
explain the program and the mediation process to parties and
attorneys, (2) offering information sessions for those referred
to mediation, and (3) providing mediation advocacy training for
attorneys. These educational efforts may be coordinated with
organizations such as the Utah Bar Association and Utah Dispute
Resolution.

Mediator Training
Research has shown that one area where the program is lacking
is the regulation of mediators. The Office of Dispute Resolution
and the Judicial Council ADR Committee are currently evaluating
options for improving the standards regulating mediators.

For the protection of the parties, the integrity of the system, and
the integrity of mediation as a profession, there should be more
quality control when it comes to mediators. 

Some attorney comments from the 2001 survey illustrate the
need for qualified and competent mediators:

“Mediator needed to have probate experience.”

“My impression is that most of the attorneys certified at
probate mediation are not very experienced in the area. We
should encourage experienced probate & trust attorneys
to be certified – More attorneys would use mediation if
more experienced mediators.”

“The process worked to the point that we almost had a
resolution with one point left to resolve. The mediator
excused herself at that point, expressing her confidence
that that point would be resolved. (She had a prior com-
mitment!) That point was not resolved and everything fell
apart. Needless to say, we were very disappointed.”

Most of those who design conflict management systems are
devoted to the concept of empowering the parties and providing
them with as much autonomy as is reasonable. Under such a
concept, it is important that parties be able to choose the medi-
ator that they want. However, there are two steps the program
can take to assure the parties that they are getting a reasonably
qualified mediator: 

(1) Provide stricter requirements for inclusion on the roster
of probate mediators. The mediator should understand
probate and tax law and should have an understanding of
family mediation principles. 

(2) Require periodic assessment of roster mediators by
Office of Alternative Dispute Resolution personnel. Such
assessment could include surveys completed by parties
and attorneys following mediation, as well as in-person
observation by an AOC mediator. 

Options
Utah law authorizes a substantial amount of flexibility in designing
ADR processes. Section 78-31b-2(4),(7)-(9). If the program
and those involved truly want to empower parties, they should
explore allowing the parties to choose ADR options other than
mediation and arbitration. This may also help address concerns
that some cases are not suited for mediation. 

There is a whole continuum of established ADR processes. These
include mediation, settlement conferences, early neutral evalua-
tion, mini-trials, summary jury trials, and arbitration. There are
also “new” processes such as talking circles, family group
conferences and “Michigan mediation” that should be explored
as well. Each process gives parties different levels of autonomy
and neutral intervention.

If the court system is truly trying to cut back on the amount of
litigation in Utah courts by promoting alternative means of resolv-
ing disputes, then prophylactic measures should be explored as
well. These measures occur at the estate planning stage. Education
programs should be developed that inform attorneys and the
public about ADR options both before and after a dispute arises.
ADR agreements can be incorporated into estate plans, such as
the provision in George Washington’s will, providing case-spe-
cific means of resolving any resulting disputes. 

Party Input
The design stage of the program included all stakeholders (judges,
attorneys, mediators, and clerks) except those who have the most
at stake – the parties. In order to be successful, the program
needs to have an understanding of the needs of the parties, not
just those who make their career in the law. The low level of client
satisfaction indicates that there are some needs that are not being
met. At this point we do not know why they are dissatisfied nor
do we know what the parties would like to help them through
the process. An effort must be made to obtain input from parties
who have participated in mediation. 

Conclusion
Overall, the Probate ADR Pilot Program has been well designed.
In the short time it has been operating, it has seen significant
success and shows great promise for the future. However, like
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any program designed to meet the needs of society, it must be
continually evolving and evaluating itself. 
1 The contents of this article are excerpted from a research paper submitted to the
University of Utah College of Law and the Office of Alternative Dispute Resolution. ©
2001 Gary L. Schreiner
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Seven Cases That Shaped the Internet in 2001 or
The First Thing We Do, Let’s Kill All the Lawyers1

Part II
by Miriam A. Smith

I. INTRODUCTION

In the April issue of the Utah Bar Journal we examined the issue

of “new uses” of copyright material in cyberspace. This article

considers two recent cases on the international aspect of Internet

law and one on the circumstances under which Internet Service

Providers enjoy immunity in cases of copyright infringement.

II. JURISDICTION

Make mad the guilty, and appall the free,

Confound the ignorant, and amaze indeed

– Hamlet, Act 2, scene 2

Two cases have shaped jurisdiction as it relates to website activity:

Batzel v. Smith2 and Yahoo! Inc. v. La Ligue Contre Le Racisme

Et L’Antisemitsme.3 In Batzel a U.S. District Court exercised

jurisdiction over a Dutch web site while the court in Yahoo!

refused to enforce a French Court’s orders which did not meet

U.S. constitutional standards.

Batzel v. Smith

Ellen Batzel is an entertainment lawyer who has a number of

Jewish clients in California. Bob Smith painted Batzel’s North

Carolina home and asked her to submit his script to her clients

in California. When Batzel refused the request, Smith apparently

retaliated by sending an e-mail to the Dutch based museum

industry website, MSN, claiming he had worked “in the home of

a lawyer who claimed to be the granddaughter of Heinrich Himler

and who bragged about having an art collection stolen from

Jewish families by the Nazis.”4

MSN’s creator and operator, Tom Cremers, published the e-mail

and related updates on five separate occasions without verifying

the allegations. Batzel claimed to have been damaged by this

publication in that she lost several prominent clients in California

and was subjected to an investigation by the North Carolina Bar.

She sued in California. MSN and Cremers challenged the California

court’s jurisdiction over them.

California as most states allows the exercise of personal jurisdic-

tion so long as due process requirements are met. Due process

requires that: (1) a defendant have performed an act, completed

a transaction or otherwise availed himself of the privileges of

conducting activities in the forum state; (2) the claim must arise

out of the forum-related activities; and, (3) the exercise of

jurisdiction is reasonable.5

MSN and Cremers had sufficient California contacts. Cremers

sent his newsletter, via Internet, to California multiple times per

week; a number of California businesses and organizations

subscribed to Cremers’ newsletter; Cremers republished articles

from various California newspapers; and Cremers had traveled to

California where he solicited subscribers for the MSN newsletter,

promoted the MSN website and sought corporate sponsors.6

The court also found that Batzel’s claim arose out of forum-

related activities. The newsletter was published in California and

read by California residents who, due to the false statements in

the newsletter, ceased doing business with Batzel.7

And finally, California’s exercise of jurisdiction over the Dutch

website and its creator and operator was held to be reasonable.

MIRIAM A. SMITH is an assistant professor
in the Broadcast and Electronic
Communication Arts Department at San
Francisco State University. She is a
member of the Utah State Bar and the
State Bar of California.
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California courts look at seven factors to determine reasonableness

of the exercise of jurisdiction.8 Key to the court’s analysis on this

point was the fact that Cremers had interjected himself into the

Los Angeles art world. He had retained a prestigious Los Angeles

firm to represent him and could communicate with counsel via

the Internet without leaving Holland. The court also noted that the

MSN website is written in English, not Dutch, and that no “viable,

alternative” forum in which to resolve this dispute existed.9

Related to the question of jurisdiction is the issue of forum non

conveniens. This issue is a discretionary matter with the court

who considers the availability of an alternate forum and then

weighs private and public factors. Private factors include: where

the parties reside, how convenient is the forum to the litigants,

access to evidence, the availability of witnesses, cost, the enforce-

ability of a judgment and other factors to make the trial of a case

“easy, expeditious and inexpensive.”10

Public factors include: local interest in the matter, the court’s

familiarity with governing law; the burden on the courts and

juries, court congestion and cost to the forum.11

Given the application of California law to the case, MSN’s and

Cremers’ contacts with California, and the fact that much of the

alleged injury took place in California, the court reasoned that

California had the greatest interest in resolving the dispute and

refused to dismiss on forum non conveniens grounds.12

Application of Utah Long-Arm Law

If Batzel had taken place in Utah rather than in California and

Utah’s long-arm statute were applied, the same finding of personal

jurisdiction over the defendants would result.

Section 78-27-24 of the Utah Code grants jurisdiction where one

causes “any injury within this state whether tortious or by breach

of warranty.” The Utah Supreme Court has held like California

that “the Utah long-arm statute ‘must be extended to the fullest

extent allowed by due process of law.’”13

Though slight semantic difference exists between California and

Utah courts’ consideration of personal jurisdiction, both states

employ the same general factors: whether defendants acted or

caused injury within the state;14 that defendants have sufficient

contacts with the forum state as measured by the relationship

between the forum-related activities and the harm alleged by

defendants; and that the exercise of personal jurisdiction over

the defendants accords with the requirements of due process in

that it was reasonable.15 Both Utah and California courts exercise

personal jurisdiction to the “fullest extent allowed by due

process of law.”16

The ability of the law to reach as far as necessary, even across

oceans, is bound the make the guilty very mad indeed.

Yahoo! Inc. v. La Ligue Contre Le Racisme Et

L’Antisemitisme

At issue in the Yahoo! case was “whether it is consistent with the

Constitution and laws of the United States for another nation to

regulate speech by a United States resident within the United

States on the basis that such speech can be accessed by Internet

users in that nation.”17 The short answer – no, it is not.

Yahoo!, as an Internet Service Provider, offers various services

and websites accessible around the world. One of the services

offered is an auction site. Unfortunately for Yahoo!, parties using

the Yahoo! auction site offered for sale Nazi and Third Reich

related goods which violated French law. Le Ligue Contre Le

Racisme et L’Antisemitisme (LLCRA) brought a civil complaint

against Yahoo! in a French court, the Tribunal de Grande

Instance de Paris. The French court ultimately entered an order

directing Yahoo! to block French citizens’ access to any material

that violated French law.18

Although Yahoo! made efforts to comply with the French court

order, they sought declaratory relief in the United States District

Court as to the enforceability of the French court order on the

ground that it is technologically impossible to prevent French

citizens from accessing the Nazi-related items and that such a ban

would infringe on Yahoo!’s rights under the First Amendment to

the United States Constitution.19

While the parties did not contend that the French court order went

beyond what any U.S. court would be constitutionally permitted

to do the Court recognized the Constitutional problems in

enforcing the French Court’s Order: 

The French order prohibits the sale or display of items

based on their association with a particular political

organization and bans the display of websites based on

the authors’ viewpoint with respect to the Holocaust and

anti-Semitism. A United States court constitutionally could

not make such an order. [Citation omitted.] The First

Amendment does not permit the government to engage in

viewpoint-based regulation of speech absent a compelling
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governmental interest, such as averting a clear and present

danger of imminent violence. [Citations omitted.] In

addition, the French Court’s mandate that Yahoo! “take all

necessary measures to dissuade and render impossible any

access via Yahoo.com to the Nazi artifact auction service

and to any other site or service that may be construed as

constituting an apology for Nazism or a contesting of Nazi

crimes” is far too general and imprecise to survive the

strict scrutiny required by the First Amendment. The phrase,

“and any other site or service that may be construed as an

apology for Nazism or a contesting of Nazi crimes” fails to

provide Yahoo! with a sufficiently definite warning as to

what is proscribed. [Citation omitted.] Phrases such as

“all necessary measures” and “render impossible” instruct

Yahoo! to undertake efforts that will impermissibly chill

and perhaps even censor protected speech. [Citations

omitted.] “The loss of First Amendment freedoms, for

even minimal periods of time, unquestionably constitutes

irreparable injury.”20

LLCRA argued that there was no real or immediate threat to

Yahoo! as the French court order could not be enforced until a

penalty had been fixed by the French court. The district court

noted that the French court order is valid under French law, that

a penalty could be assessed retroactively and that assurances

that the French court order would not be enforced did not bar

its enforcement in the future.21

Neither the principles of abstention, an appropriate remedy for

international forum-shopping, nor comity, the general recognition

by the U.S. of foreign judgments and decree, could overcome

the court’s determination that the French court order violated

First Amendment rights. “Although France has the sovereign

right to regulate what speech is permissible in France, this Court

may not enforce a foreign order that violates the protections of

the United States Constitution by chilling protected speech that

occurs simultaneously within our borders.”22

Given the fact “that the First Amendment precludes enforcement

within the United States of a French order intended to regulate

the content of its speech over the Internet,”23 the court did not

consider the issue of whether it was technologically possible to

comply with the French court order.

State law was not relevant in determining the enforceability of

the French court order at issue in Yahoo!. The United States

District Court for the District of Utah would have undoubtedly

reached the same conclusion as the U.S. District Court for the

Northern District of California.

III. LIABILITY

The purest treasure mortal time afford

Is spotless reputation-

RICHARD THE SECOND, Act 1, scene 1

Congress enacted the Digital Millennium Copyright Act (“DMCA”)

in 1998 to “facilitate the robust development and world-wide

expansion of electronic commerce, communications, research,

development, and education.”24 Among other things, the DMCA

grants copyright infringement immunity, perhaps the equivalent

to Shakespearean “spotless reputation,” to Internet Service

Providers (“ISP”) if certain requirements are met.

These conditions, set out in the Online Copyright Infringement

Liability Limitation Act (now 17 U.S.C. § 512), are that the ISP not

have actual or constructive knowledge of the infringement; that it

not receive a direct financial benefit from the infringing activity;

and, that it act promptly to remove, or prevent access to, the

infringing material once it has received notice of the infringement.

The body of law interpreting this “safe harbor” of the DMCA

received a major infusion from several recent decisions, one of

which is discussed here.25

Hendrickson v. eBay, Inc.

Robert Hendrickson, the copyright owner of the documentary

“Manson” sent eBay a “cease and desist” letter claiming that

pirated copies of “Manson” were being offered for sale in DVD

format on eBay. eBay promptly responded to Hendrickson’s letter

by requesting detailed information as to his claim. Hendrickson

was also advised as to eBay’s procedures for infringement notifi-

cation and rights protection. Unfortunately for Mr. Hendrickson,

he did not comply with eBay’s requests or procedures. Instead

he filed three different lawsuits against eBay and various other

individual defendants.26

The actions were consolidated and eBay brought a motion for

summary judgment. A key issue in the determination of the motion

was the application of the safe harbor provisions of the DMCA.

Under these safe harbor provisions, proper notification to the

ISP regarding the infringement is essential. The DMCA even

specifies the elements of proper notification.27
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Without substantial compliance with these elements of notice, the

ISP does not have a duty to act. The court found that Hendrickson

failed to substantially comply with the notice provisions. Absent

from Hendrickson’s communications with eBay was the necessary

statement attesting to good faith of the complaining party and

the accuracy of the claim made. Hendrickson also failed to

adequately identify the offending material.28

The court went on to consider whether eBay had actual or

constructive notice of the infringing activity. Again, Hendrickson’s

claims failed. “Under the DMCA, a notification from a copyright

owner that fails to comply substantially with Sections 512(c)(3)

(A)(ii), (iii) or (iv) “shall not be considered under [the first

prong of the safe harbor test] in determining whether a service

provider has actual knowledge or is aware of the facts or circum-

stances from which infringing activity is apparent.”29

Last but not least in the court’s application of the safe harbor of the

DMCA was whether eBay received a direct financial benefit from

the infringement and whether it had the right and ability to control

the infringing activity.30 The court did not consider whether eBay

received a financial benefit in light of its determination that eBay

did not have the right or ability to control the infringing activity.

The fact that an ISP has the ability to “remove or block access

to materials posted on its system when it receives notice of

claimed infringement” does not constitute the “right and ability

to control.”31 An ISP is required to remove and block access to

infringing materials. “Congress could not have intended for

courts to hold that a service provider loses immunity under the

safe harbor provision of the DMCA because it engages in acts

that are specifically required by the DMCA.”32

Limited monitoring of a website likewise does not establish an

ISP’s “right and ability to control” the infringement. The court

looked to the DMCA’s legislative history which supports voluntary

efforts to combat piracy. 

This legislation is not intended to discourage the service

provider from monitoring its service for infringing material.

Courts should not conclude that the service provider loses

eligibility for limitations on liability under section 512

solely because it engaged in a monitoring program.

House Report 105-796 at 73 (Oct. 8, 1998).33
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Given the federal nature of the Digital Millennium Copyright Act,

state law is not at issue.

IV. Summary and Conclusion.

Though these cases are not comprehensive of the many develop-

ments regarding jurisdiction and liability in Cyberlaw in 2001,

they are illustrative. One court’s decision to assert jurisdiction

over defendants in the Netherlands while another court refused

to enforce of a French court order were consistent – both

courts aptly applied established principles of jurisdiction and

constitutional law to this new medium of the Internet. The inter-

pretation of the recently-enacted Online Copyright Infringement

Liability Limitation Act of the Digital Millennium Copyright Act

was a matter of first impression.

A final article in a future issue of the Utah Bar Journal will

examine recent cases and laws affecting online music.
1 William Shakespeare, The Second Part of King Henry the Sixth, act 2, sc. 2.

2 2001 U.S. Dist. LEXIS 8929 (C.D. Cal. June 5, 2001).

3 145 F. Supp. 2d 1168 (N.D. Cal. 2001).

4 Batzel, 2001 U.S. Dist. LEXIS at *2-3.

5 Id. at *4-5.

6 Id. at *5-6.

7 Id. at *9-10.

8 (1) the extent of the defendant’s purposeful interjection into the forum state, (2) the

burden on the defendant in defending in the forum, (3) the extent of the conflict with

the sovereignty of the defendant’s state, (4) the forum state’s interest in adjudicating the

dispute, (5) the most efficient judicial resolution of the controversy, (6) the importance

of the forum to the plaintiff’s interest in convenient and effective relief, and (7) the

existence of an alternative forum. Id. at *10-11.

9 Id. at *10-12.

10 Id. at *13-15.

11 Id. at *17.

12 Id. at *17-18.

13 Starways v. Curry, 980 P.2d 204, 206 (Utah 1999) quoting Synergetics v. Marathon
Ranching Co. Ltd., 701 P.2d 1106, 1110 (Utah 1985).

14 California looks for “contacts with California [that] evince an intent to purposefully

avail themselves of the benefits and privileges of conducting business in California”

Batzel, 2001 U.S. Dist. LEXIS at *5. Utah has enumerated 7 acts, ranging from transact-

ing business in the state to committing sexual intercourse, that submit one to

jurisdiction in Utah. Utah Code Ann. § 78-27-24 (1996).

15 Starways v. Curry, 980 P.2d 204, 207 (Utah 1999).

16 Id. at 206.

17 Yahoo! Inc. v. La Ligue Contre Le Racisme et L’Antisemitisme, 145 F. Supp. 2d at

1186 (N.D. Cal. 2001).

18 Id. at 1184-85.

19 Id. at 1185-86.

20 Id. at 1189.

21 Id. at 1190-91.

22 Id. at 1192.

23 Id. at 1194.

24 S. Rep. No. 105-190, at 1, 105th Congress, 2d Session 1998.

25 Another case decided under the safe harbor provisions of the DMCA was CoStar
Group, Inc. v. LoopNet, Inc., 164 F. Supp. 2d 688, 693 (MD. 2001). CoStar Group

operates a commercial real estate database and provides national commercial real

estate information services. LoopNet allows users to post commercial real estate listings.

CoStar sued as it claimed that many of the photographs posted on LoopNet’s site were

infringements of Costar’s copyrighted photographs. The Maryland federal court’s

analysis of the DMCA safe harbor provisions in granting LoopNet immunity were in

harmony with the analysis of the California federal court. 

26 Hendrickson v. eBay, Inc., 165 F. Supp. 2d 1082, 1084-85, (C.D. Cal. 2001).

27 To wit:

(1) a physical or electronic signature of a person authorized to act on behalf of

the owner of an exclusive right that is allegedly infringed;

(2) identification of the copyrighted work claimed to have been infringed;

(3) identification of the material that is claimed to be infringing or to be the

subject of infringing activity and that is to be removed or access to which is to

be disabled, and information reasonably sufficient to permit the service

provider to locate the material;

(4) information reasonably sufficient to permit the service provider to contact

the complaining party;

(5) a statement that the complaining party has a good faith belief that use of the

material in the manner complained of is not authorized by the copyright owner,

its agent, or the law; and

(6) a statement that the information in the notification is accurate, and under

penalty of perjury, that the complaining party is authorized to act on behalf of

the copyright owner.

17 U.S.C. § 512(c)(3).

28 Hendrickson, 165 F. Supp. 2d at 1090.

29 Id. at 1092-93.

30 Id. at 1093.

31 Id. 

32 Id. at 1093-94.

33 Id. at 1094.
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State Bar News

Commission Highlights
During its regularly scheduled meeting of April 26, 2002, which
was held in Farmington, Utah, the Board of Bar Commissioners
received the following reports and took the actions indicated.

1. Randy Dryer reported to the Commission on the Utah Bar
Foundation’s involvement with the “and Justice for All” Founda-
tion and the recent acquisition of a new building. He requested
an additional $40,000 donation towards payment for the new
facility. The Commission approved the donation with a mech-
anism for members to “opt-out” from their pro-rata share of
Bar dues.

2. Scott Daniels reported that the Utah Supreme Court had denied
the Bar’s petition to authorize multidisciplinary practice
(“MDP”) by modifying the Rules of Professional Conduct.

3. John Adams introduced the “Dialogue On Freedom” program.
This project is an ABA generated activity endorsed by Justice
Kennedy of the U.S. Supreme Court. It encourages local
lawyers, civic leaders, judges, legislators and others to join
together and visit junior and senior high schools to discuss
aspects of our democratic system of government. Plans are
in the works so that the program can be conducted the week
of September 11th. 

4. Rusty Vetter, Co-chair of the Admissions Committee explained
the Committee’s proposal to adopt a Multistate Performance
Test (“MTP”) component for the Bar examination. He also
gave an update report on Multi-Jurisdictional Practice (MJP).

5. John Baldwin reviewed Casemaker, an internet-based legal
resource engine which purports to be effective and useful
approximately 90% of the time for approximately 90% of the
routine legal research lawyers need. The Commission voted
to set up a study committee on this issue.

6. John Adams and D’Arcy Dixon Pignanelli reviewed the Bar’s
lobbying initiative with a focus on strengthening the Bar’s
relationship with the Utah Legislature. It was suggested that
Richard Dibblee and John Baldwin make increased and
concerted efforts to become more involved with legislators.
The advantage of having John and Richard register as lobby-
ists is that in their roles of staff, they will provide more
long-term consistency.

*     *     *

During its regularly scheduled meeting of May 31, 2002, which
was held in Park City, Utah, the Board of Bar Commissioners
received the following reports and took the actions indicated.

1. After review of applications and discussion, the Commission
reappointed Charles R. Brown to a second term as the Bar’s
representative to the American Bar Association House of
Delegates.

2. Scott Daniels reviewed appointments to the Judicial Nomina-
tion Commissions. Terms will expire in July for the first,
second, third and fourth districts. 

3. Scott Daniels indicated that the Executive Committee would
make an appointment to a group study of the ABA Model
Rules of Professional Conduct at the request of the Oregon
State Bar.

4. The Commission engaged in lengthy discussion of the issue
where the Board of District Court Judges declined to imple-
ment legislation requiring gun lockers to be placed in the
various courthouses throughout the state as well as the Judi-
cial Council’s actions to permit the actions by rule. The
Commission decided to appoint a committee to draft a more
specific position and that the position would be approved by
the Commission and then presented at the Annual Conven-
tion meeting for further discussion. Nanci Bockelie was
appointed to head the group and to provide a written state-
ment within 14 days. 

5. John Baldwin reviewed the April financials and the 2002-03
budget. The Commission approved the budget as discussed.

6. The Commission reviewed Utah Dispute Resolution’s request
for $20,000. After discussion, the Commission voted to approve
a grant of $20,000.

7. John Adams reviewed the status of the Dialogue On Freedom
program, indicating that he, John Baldwin, Scott Daniels,
Richard Dibblee and Elaina Maragakis had visited with the
Senate and House Democratic and Republican caucuses, that
he and John Baldwin and Scott Daniels had visited with
Governor Leavitt and that he and John Baldwin had visited
with the Board of Education social studies specialist. All of
those groups had indicated their very strong interest in par-
ticipating in the program, providing volunteers and
facilitating classsroom opportunities.

8. Scott Daniels reviewed the “Casemaker” legal research consor-
tium and suggested appointments for the study committee.

9. The Commission reviewed nominations for various Bar awards
to be presented at the Annual Convention. The Commission 
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selected Brent Hogan as Lawyer of The Year; the Honorable
Stephen H. Anderson and Honorable Jeril B. Wilson as Judges
of the Year; the Character and Fitness Committee as the
Committee of the Year; the Young Lawyers Division as the
Section of the Year; Waine Riches as the Pro Bono Lawyer of
the Year; and Sylvia Bennion as the Community Member of
the Year. The Commission selected Kent B. Scott to receive
the Distinguished Service Award and Representatives Afton
B. Bradshaw and A. Lamont Tyler to receive Distinguished
Public Service Awards.

10. David Hamilton reviewed disbursements requests from the
Client Security Fund. After discussion, the Commission voted to
approve recommendations to pay out $8,260.00 to claimants. 

11. Chief Justice Christine M. Durham indicated that regular
meetings between the Bar’s Executive Director and President
would be helpful to the Court.

12. Rusty Vetter proposed a timetable for implementation of the
Multi-State Performance Test (“MPT”). The Commission voted
to authorize the Admissions staff to proceed immediately with
notification of all possible February Bar Exam applicants.
The Commission also approved the immediate filing of a
petition with the Supreme Court for authorization to substi-
tute two MPT questions for four state essay questions and if
approved by the Supreme Court by October 31, 2002, to
implement the change for the February 2003 exam.

13. The Commission voted to organize focus groups with appro-
priate representatives of special interest groups who might
be considered to represent the middle class in determining
what the need for legal services might be and how those
services might be better provided.

*     *     *

During its regularly scheduled meeting of June 26, 2002 which
was held in Sun Valley, Idaho, the Board of Bar Commissioners
received the following reports and took the actions indicated.

1. Scott Daniels reviewed the times and dates for various sched-
uled events during the Annual Convention.

2. In light of observations about the recent gun-related develop-
ments between the Utah Legislature and the Judiciary, and
the recent discussion at the Judicial Council’s Management
Committee meeting, the Commission decided to first consult
Chief Justice Durham before taking any action relating to gun
safety on courthouse premises.

3. The Commission can submit names of lawyers to the Utah
Supreme Court to be considerated for appointment to the
Judicial Conduct Commission. The Bar Commission voted to
submit the names of Dane Nolan, David Bird and Nate Alder.

4. The Commission voted to approve appointment of Stephen
E.W. Hale, Catherine F. Lundgren and Michael D. Zimmerman
to the Utah Legal Services Board.

5. It was noted that the Deseret News had published a recent
article stating that the $100,000 legislative grant to the “and
Justice for All” foundation was in jeopardy.

6. The Commission passed a motion requesting a petition be
filed with the Utah Supreme Court to allow the President as
well as the President-elect of the Bar to have the right to vote
generally even if they are no longer an elected Commissioner
at the time of assuming office.

7. Charles R. Brown and Rusty Vetter discussed the proposed
Multijurisdictional Practice Admission Rule (MJP). The
Commission voted to approve the rule and a petition will be
filed with the court.

8. Gus Chin led the discussion on the AOC’s recent request that the
Bar contribute approximately $1,700 to cover programming
and printing costs related to the notices on the availability of
court interpreters. After discussion, the Commission voted
to contribute the $1,700 for the program.

9. Debra Moore led the discussion on the Delivery of Legal
Services Ad Hoc committee report. The Commission passed
a number of preliminary proposals to move forward on this
worthwhile project.

10. John Adams gave an update on the “Dialogue on Freedom”
project to take place the week of September 11th. Highlights
so far include (a) over 70% of legislators have agreed to
participate; (b) Governor Leavitt has committed 100 people
from the executive branch of government to participate; and
(c) the judiciary, including Chief Justice Christine Durham
and Presiding Judge Dee Benson, have pledged their enthu-
siastic support.

11. The Commission approved appointments to the Executive
Committee as follows: Debra More (as President-elect), Dane
Nolan, George Daines and Randy Kester.

12. Rusty Vetter and Steve Owen were welcomed as new Commis-
sioners. Charles Brown will serve as the Bar Commission’s ABA
representative, Paul Moxley as the ABA elected representative,
Clayton Sims will represent the Utah Minority Bar, Vicky Fitlow
will represent the Young Lawyers Division, Lauren Barros
will represent Women Lawyers of Utah, Marilu Peterson will
represent the Legal Assistants Division and Scott Daniels will
serve as past President.

A full text of minutes of this and other meetings of the Bar Com-
mission is available for inspection at the office of the Executive
Director.
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Notice of Proposed Changes to
Bar’s Bylaws and Rules for
Integration and Management
The Utah State Bar Board of Commissioners voted June 26, 2002
to modify the Bar’s Bylaws for approval by the Utah Supreme
Court. The change would allow a President or President-elect
who is no longer serving a term to vote on all matters before the
Commission. The current Bylaws allow a President who is not an
elected Commissioner or a President-elect who is not an elected
Commissioner and who is acting in the President’s absence to
vote only if necessary to break a tie. The intent of the proposed
amendment is to allow broader representation of the total lawyer
population by these two individuals who have undergone a popular
election pursuant to the Court’s February 2001 order to modify
the Commission election procedures.

If you have comments about the proposed change within the
next 30 days, please contact the Bar by e-mail sent to:
comments@utahbar.org or by fax (801-531-0660) or by mail
(645 South 200 East, Salt Lake City, UT 84111) to the attention
of General Counsel. Thank you.

Judicial Nominating
Commission Applicants Sought
The Bar Commission is seeking applications from Bar members
to serve on the trial court judicial nominating commissions for
the 1st, 2nd, 3rd and 4th judicial districts. Two commissioners
on each trial court judicial nominating commission will be
appointed by the governor from lists provided by the Bar, with
the Bar submitting four nominees from the 1st district and six
nominees from the 2nd, 3rd and 4th districts.

Commissioners appointed to the trial court nominating commis-
sions shall be residents of the judicial district to be served by the
commission to which they are appointed. Not more than four
commissioners on each judicial nominating commission may be
of the same political party. The trial court nominating commis-
sions nominate judges to the various districts and juvenile courts.
Commissioners are appointed for terms of four years.

Mail applications to John C. Baldwin, Executive Director, Utah State
Bar, 645 South 200 East, Salt Lake City, UT 84111 or e-mail to
john.baldwin@utahbar.org. Applications must include political
party affiliation or independence. Applications must be received
by September 15, 2002.

Notice of Petition for
Readmission to the Utah State
Bar by David R. Maddox
Pursuant to Rule 25(d), Rules of Lawyer Discipline and
Disability, the Utah State Bar’s Office of Professional Conduct
hereby publishes notice of a Petition for Readmission
(“Petition”) filed by David R. Maddox in In re Maddox,
Third Judicial District Court, Civil No. 950906967BD. Any
individuals wishing to oppose or concur with the Petition
are requested to do so within thirty days of the date of
this publication by filing notice with the District Court. 

ANNOUNCEMENT
Grants available for nonprofit providers
of direct civil legal services to disadvan-
taged individuals & families in Utah.
For further information, contact: “and
Justice for all” (801) 257-5519.

Bar Sharks
for Justice

Pool Tournament
October 10th, 17th & 24th, 2002
Thursdays from 5:30 – 7:30 pm

Dead Goat Saloon
119 South West Temple (back), SLC

A Private Club for Members

Prizes for top-placing teams,
as well as for best cheering section. 

Food provided by Blue Iguana.

All proceeds benefit

For further information:
(801) 257-5519

www.utahbar.org/news/index
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BRIGHAM YOUNG UNIVERSITY
J. REUBEN CLARK LAW SCHOOL

is pleased to present

Rex E. Lee Conference on the
Office of the Solicitor General of the United States

On SEPTEMBER 12 and 13, 2002, on the campus of Brigham Young University,
The Honorable Theodore B. Olsen, Solicitor General of the United States,

will be joined by past Solicitors General:

Seth Waxman  •  Walter Dellinger  •  Drew Days  •  Kenneth Starr  •  Charles Fried

In addition, a number of distinguished attorneys who once worked in the office of the Solicitor
General will participate, including: Andrew Frey, John Garvey, Michael McConnell, Maureen
Mahoney, John Roberts, and Richard Wilkins.

You are invited to join us for a series of panel discussions on key cases and major issues they
confronted during their terms, and the history and purposes of the Office of the Solicitor General.

The Honorable Theodore M. Olson, Solicitor General of the United States, will speak at the
Conference Dinner at 7:00 pm, Thursday, September 12, 2002.

View the full conference schedule at: www.law2.byu.edu/SolicitorConference.htm.

Registration Information:

• CLE credit for Utah and California Bars – 8 hours
• Registration Fee: $100

• Registration Deadline: September 3, 2002 (Limited Space Available)
• Phone: 801.422.5677

• Fax: 801.422.0401
• Email: befusj@lawgate.byu.edu

• Download a registration form at: www.law2.byu.edu/SolicitorConference.htm



3rd Annual Kickoff Luncheon3rd Annual Kickoff Luncheon
Attorneys: Enjoy a free lunch while you learn
how to obtain help with your pro bono case or
public interest project.

• Under ABA ethics guidelines, attorneys should
complete 50 hours of pro bono work yearly. At
this luncheon, learn how to supervise a volunteer
law student to assist with a pro bono case.*

• Hear Chief Justice Christine M. Durham of the
Utah Supreme Court speak about public service in
the legal profession.

When: Thursday, September 5, 2002
Time: Noon
Where: Moot Court Room, University of Utah

S. J. Quinney College of Law

R.S.V.P. required: Call 581-5418

*Fill out Volunteer Request forms at the luncheon or
online at www.law.utah.edu/Probono.

Utah State Bar Ethics Advisory
Opinion Committee

Opinion No. 01-06A, – amending Opinion No. 01-06,
previously issued on July 2, 2001
Issue: May a private practitioner who serves as a part-time
county attorney represent private clients in connection with
protective-order hearings?

Opinion: The private representation of an individual by a part-
time county attorney at a protective-order hearing is not a per
se violation of the Utah Rules of Professional Conduct. However,
the county attorney must fully inform the client that, if the client
later becomes a criminal defendant in that county, the county
attorney will not be able to continue the representation; he will
not be able to defend the client in any criminal proceedings;
and he will have to withdraw as counsel in the civil case. The
county attorney must also determine, on a case-by-case basis,
the likelihood that this potential conflict of interest between his
prosecutorial duties and the interest of his private client will
actually arise. If the likelihood that this will occur is relatively
high, the attorney must obtain both the county’s and the private
client’s  informed consent to the representation.

Opinion No. 02-06
Issue: May an attorney represent a client in a criminal matter
where the attorney will have to cross-examine as an adverse
witness a former client whom the attorney previously represented
in an unrelated matter?

Opinion: In general, an attorney may represent a client in a
criminal case where the attorney will have to cross-examine a
former client whose interests are adverse to the defendant as long
as the representations of the present and former clients are not
substantially factually related and the attorney does not disclose
or use any confidential information gained in the course of the
former client’s representation to his disadvantage, as provided by
Rule 1.9.

Ethics Opinions Available
The Ethics Advisory Opinion Committee of the Utah State
Bar has produced a compendium of ethics opinions that is
available to members of the Bar in hard copy format for
the cost of $20.00, or free of charge off the Bar’s Website,
www.utahbar.org, under “Member Benefits and Services.”
For an additional $10.00 ($30.00 total) members will be
placed on a subscription list to receive new opinions as
they become available during the current calendar year.

Ethics Opinions Order Form
Quantity Amount Remitted

Utah State Bar
Ethics Opinions

($20.00 each set)
Ethics Opinions/
Subscription list

($30.00 both)
Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, ATTN: Christine Critchley
645 South 200 East, Suite 310, Salt Lake City, Utah 84111.

Name

Address

City State Zip

Please allow 2-3 weeks for delivery.
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Discipline Corner

DISBARMENT
On May 24, 2002, the Honorable Douglas Cornaby, Eighth Judicial
District Court, entered Findings of Fact, Conclusions of Law and
Judgment of Disbarment disbarring Alan Williams from the
practice of law for violation of Rules 1.1 (Competence), 1.3
(Diligence), 1.4 (Communication), 3.3(a) (Candor Toward the
Tribunal), 8.1(b) (Bar Admission and Disciplinary Matters),
and 8.4(a), (c) and (d) (Misconduct) of the Rules of Profes-
sional Conduct.

In summary: 
In one matter, Williams represented a client in the Utah Court of
Appeals. Williams failed to file a brief by the deadline, despite
being given an extension. The Utah Court of Appeals ordered
Williams to file a brief or motion for extension. Williams failed
to do so and his inaction was treated as a contempt of court.
Williams later misrepresented to the Utah Court of Appeals that
he had completed and mailed a brief to the court and opposing
counsel. The Utah Court of Appeals also found that Williams had
been discharged for rendering ineffective assistance in various
other matters.

In another matter, Williams represented a client in a civil rights
matter. Williams failed to communicate with his client, did not
perform any meaningful legal services on the client’s behalf, and
allowed the statute of limitations to run on the case. Williams
thereafter failed to cooperate with the Office of Professional
Conduct in its investigation of the complaint.

Aggravating factors include: obstruction of the disciplinary
proceedings.

DISBARMENT
On May 9, 2002, the Honorable Roger A. Livingston, Third
Judicial District Court, entered Findings of Fact, Conclusions of
Law, and Judgment of Disbarment disbarring Jose Luis Trujillo
from the practice of law for violation of Rule 1.1 (Competence),
1.4(a) (Communication), 1.5(a) (Fees), 1.7(b) (Conflict of
Interest: General Rule), 1.15(b) and (c) (Safekeeping Property),
1.16(d) (Declining or Terminating Representation), 3.1 (Meri-
torious Claims and Contentions), 8.1(b) (Bar Admission and
Disciplinary Matters), and 8.4(a), (b), (c) and (d) (Misconduct).

In summary:
In representing four clients, Trujillo filed incorrect papers, failed
to communicate with clients, charged nonrefundable fees, failed
to return unearned fees, represented a client with whom he had

a business interest, comingled trust funds with general funds to
avoid an Internal Revenue Service levy, misappropriated client
funds, failed to understand the posture of a case involving bail
money, failed to return bail money, initiated an immigration
proceeding although it was without merit, and failed to respond,
or delayed responding, to the Office of Professional Conduct’s
requests for information.

SUSPENSION
On February 28, 2002, the Honorable Ernest W. Jones, Second
Judicial District Court, entered Findings of Fact, Conclusions of
Law and Order of Suspension suspending Frank A. Berardi from
the practice of law for two years for violation of Rules 1.3 (Dili-
gence), 1.4 (Communication), 1.16 (Declining or Terminating
Representation), 5.3 (Responsibilities Regarding Nonlawyer
Assistants), 5.4(a) and (b) (Professional Independence of a
Lawyer), 5.5 (Unauthorized Practice of Law), 8.1 (Bar Admis-
sion and Disciplinary Matters), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct while representing seven different
clients. The Order of Suspension effective date is May 29, 2002.

In summary:
While representing some of the clients, Berardi failed to act with
reasonable diligence and promptness, failed to keep clients
reasonably informed about their matters, failed to attend court
hearings, and failed to promptly comply with reasonable requests
for information. In six of the matters, Berardi permitted his para-
legal to solicit and advise clients, allowed the paralegal to accept
money for the paralegal’s legal services, failed to ensure that the
money collected by the paralegal was kept in accordance with
Rule 1.15 of the Rules of Professional Conduct, and entered into
a partnership and shared legal fees with the paralegal. Berardi
also failed to respond to the Office of Professional Conduct’s
requests for information in most of the matters, did not return a
client’s file for some time after his services were terminated,
and failed to refund the unused portion of a retainer fee. 

Mitigating factors include: inexperience in the practice of law
and good character or reputation.

Aggravating factors include: dishonest or selfish motive; a pattern
of misconduct; multiple offenses; obstruction of disciplinary
proceedings; submission of false evidence, false statements, and
other deceptive practices during the disciplinary process; refusal
to acknowledge the wrongful nature of the misconduct involved,
either to the client or to the disciplinary authority; vulnerability
of the victim; and lack of good faith effort to make restitution or
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rectify the consequences of the misconduct involved.

The matter is on appeal to the Utah Supreme Court.

ADMONITION
On April 24, 2002, an attorney was admonished by the Chair of
the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.4(a) (Communication), 8.1(b) (Bar
Admission and Disciplinary Matters), and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:
The attorney’s firm represented a client in a wrongful termination
matter. The client worked with one of the attorney’s associates. The
associate terminated employment with the firm and communica-
tion from the firm to the client ceased. The client requested an
itemized bill from the firm. The firm failed to send the client an
itemized bill or return the client’s telephone calls. The attorney
failed to respond in writing to the Office of Professional Conduct’s
requests for information.

ADMONITION
On April 24, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 8.1(b) (Bar Admission and Disciplinary Matters)
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The Office of Professional Conduct (“OPC”) notified the attorney
of its investigation of allegations against the attorney and requested
that the attorney provide a written response. The attorney failed
to respond in writing to the OPC’s requests for information.

ADMONITION
On April 24, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 1.4 (Communication) and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:
The attorney’s firm represented the client in a sexual harassment
matter. The client worked with one of the firm’s associates. The
associate terminated employment with the firm and the client
elected to move her case with the associate. The client terminated
the firm’s representation and requested a refund of the unearned
portion of the retainer. The attorney failed to respond to the
client’s requests for a refund.

ADMONITION
On May 1, 2002, an attorney was admonished by the Chair of

the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.5(b) (Fees), 1.15(a) and (b) (Safe-
keeping Property), and 8.4(a) (Misconduct) of the Rules of
Professional Conduct.

In summary:
The attorney was hired to represent the client’s brother in an
immigration matter. The attorney failed to enter into a written
fee agreement with the client. The attorney also failed to keep a
complete accounting of the retainer and failed to render a full
accounting upon the client’s request.

ADMONITION
On May 6, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 1.3 (Diligence), 1.4(a) (Communication),
1.15 (Safekeeping Property), and 8.4(a) (Misconduct) of the
Rules of Professional Conduct.

In summary:
The attorney failed to maintain regular office hours, failed to
perform work outside of the courtroom, failed to keep two
appointments, and failed to attend two court hearings. The
attorney failed to keep clients informed of the status of their
cases and failed to return telephone calls. The attorney also
failed to hold a law firm trust account. 

ADMONITION
On May 6, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 1.3(a) and (b) (Diligence), 1.5(b) (Fees),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney represented a client in a divorce action. The attorney
failed to file a timely response to a Motion for Summary Judgment;
the attorney filed it on the day of the hearing. The attorney also
failed to obtain necessary accounting documents for trial, and
failed to enter into a written fee agreement with the client.

ADMONITION
On May 7, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 1.8 (Conflict of Interest: Prohibited Transactions)
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney represented a client in a personal injury auto accident
case. The attorney filed an attorney fees lien against the client.
The attorney contracted with the client agreeing to release the
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attorney lien in exchange for withdrawal of the client’s Bar
complaint. The attorney did not advise the client to seek the
advice of independent counsel in the transaction.

ADMONITION
On May 7, 2002, an attorney was admonished by the Chair of
the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.1 (Competence), 1.8(a)(2) (Conflict of
Interest: Prohibited Transactions), and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:
The attorney was hired to represent the complainants’ adult child
in a criminal matter. The attorney failed to protect the adult child’s
interests by failing to attend a hearing and failing to request the
adult child’s release on bail. The attorney contracted with the
complainants agreeing to pay money in exchange for withdrawal
of their Bar complaint and did not advise the complainants to
seek the advice of independent counsel in the transaction.

ADMONITION
On May 7, 2002, an attorney was admonished by the Chair of

the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.1 (Competence), 1.3 (Diligence), 1.4
(Communication), 8.1 (Bar Admission and Disciplinary Matters),
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney represented the client in a personal injury case. The
attorney did not return the client’s telephone calls or otherwise
keep the client informed about the case for a period of time.
The attorney failed to timely respond in writing to the Office of
Professional Conduct’s requests for information.

ADMONITION
On May 7, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 1.1 (Competence) and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:
The attorney represented the client in an immigration matter. The
attorney was instructed to file an appeal to the Board of Immigra-
tion Appeals, but failed to timely file it. The Board of Immigration

ClassAction Suite

Design and Installation, Private Offices, Conference Rooms, Common 
and Administrative Areas • 801 359-7681 • www.midwestoffice.com

ClassAction Suite
Office Systems of Beauty and Productivity for the Legal Profession

43Utah Bar J O U R N A L

State Bar News



Appeals granted the client’s motion to reopen the matter based
upon the attorney’s ineffective assistance of counsel.

Mitigating factors include: absence of prior record of discipline;
disclosure to client and cooperation with the Office of Professional
Conduct during its investigation of this matter.

ADMONITION
On May 20, 2002, an attorney was admonished by the Chair of
the Ethics and Discipline Committee of the Utah Supreme Court
for violations of Rules 1.3 (Diligence), 1.4 (Communication)
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney was hired to represent the complainant’s adult
children in a child custody case, a divorce case, and a criminal
matter. The attorney was also hired to represent the complainant’s
other adult child in a child custody matter. The attorney failed to
attend a juvenile court review hearing and failed to timely attend
another juvenile court review hearing to represent one adult child.
The attorney failed to send the other adult child a copy of the
divorce decree and failed to inform that Christmas visitation had
not been included in the decree, although it had been previously
stipulated to by the parties.

Mitigating factors include: absence of prior record of discipline
and timely good faith effort to rectify the consequences of the
misconduct involved.

ADMONITION
On May 20, 2002, an attorney was admonished by the Chair of
the Ethics and Discipline Committee of the Utah Supreme Court
for violations of Rules 1.1 (Competence), 1.3 (Diligence), 1.4
(Communication), 1.16(d) (Declining or Terminating Represen-
tation), and 8.4(a) (Misconduct) of the Rules of Professional
Conduct.

In summary:
The attorney represented a client in an alimony matter. The client’s
ex-spouse listed the alimony on a Chapter 13 bankruptcy; the
client instructed the attorney to file a proof of claim. The attorney
did not file a proof of claim. The attorney sent the client a billing
statement, although no work had been done. When the client
did not pay the bill, the attorney discontinued representation
without informing the client.

ADMONITION
On June 3, 2002, an attorney was admonished by the Chair of
the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.5(b) (Fees) and 8.4(a) (Misconduct)

of the Rules of Professional Conduct.

In summary:
The attorney represented the client in a child visitation matter in
which it was reasonably foreseeable that the total attorney’s fees
would exceed $750. The attorney failed to enter into a written
fee agreement with the client and failed to communicate the basis
or rate of the fee in writing before or within a reasonable time.

Mitigating factors include: cooperation with the Office of Profes-
sional Conduct.

ADMONITION
On June 3, 2002, an attorney was admonished by the Chair of
the Ethics and Discipline Committee of the Utah Supreme Court
for violation of Rules 1.3 (Diligence) and 8.4(a) (Misconduct)
of the Rules of Professional Conduct.

In summary:
The attorney represented the client in a debt collection matter.
The attorney told the client not to appear at the court hearing
and that the attorney would appear on behalf of the client. The
attorney did not appear at the court hearing.

ADMONITION
On July 3, 2002, an attorney was admonished by the Chair of the
Ethics and Discipline Committee of the Utah Supreme Court for
violation of Rules 1.3 (Diligence) and 8.4(a) (Misconduct) of
the Rules of Professional Conduct.

In summary:
The attorney represented the client in a criminal matter. The court
sent the attorney a notice of pretrial hearing. The prosecutor filed
a motion to continue the trial but the court did not issue a ruling
prior to the pretrial hearing. The prosecutor and client were
present for pretrial, but the attorney failed to attend. The attorney
had not contacted the court to inform it of the attorney’s absence.
The court reset the hearing and telephoned the attorney and sent
the attorney written notice of the new pretrial date. The prosecutor
and client were present for the new pretrial hearing, but the
attorney failed to attend and failed to inform the court of a conflict
in the attorney’s schedule or file a motion to continue it.

Notice of Disbarment
The Utah Supreme Court on December 18, 2001, affirmed a
Judgment of Disbarment entered by the Third Judicial District
Court against Jamis M. Johnson. Johnson’s wind-down
period has concluded, and the disbarment is now in effect.
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New Directors for the Legal Assistant Division
by Marilu Peterson, Chair

Legal Assistant Division

At its annual meeting on June 7, 2002, the Legal Assistant

Division elected and installed its new officers for 2002-2003. As

I considered the topic for my first article here, I realized the impor-

tance of introducing you to the leadership of the Division. Then, as

I contacted each of them to gather the information for this article,

I was amazed at the extent of their experience, professionalism

and dedication. These are our leaders for the coming year. 

Denise Adkins (Region I Director) – Serving her first term

as the Division’s first director for Region I (Box Elder, Cache,

Rich, Morgan, Davis and Weber Counties), Denise is from

Ogden where she has worked for 8-1/2 years for Ted Godfrey,

Esq., whose practice area is collections. Denise will be working

to develop CLE opportunities for our members in her Region.

Bonnie Hamp, CLA (Region II Director) – Bonnie began

her legal career in 1978 and works with Fred Silvester, Dennis

Conroy and Spence Siebers at the law firm of Silvester & Conroy

which specializes in civil litigation involving corporate, business

and employment matters, and personal injury as a result of medical

malpractice, auto and mining accidents, oil field disasters,

explosions and fires. Bonnie achieved her CLA credential in 2001

and currently serves as the NALA Liaison for the Legal Assistants

Association of Utah. Bonnie will represent Region II (Salt Lake,

Tooele and Summit Counties) and will be the Division’s Secretary.

In addition, she also serves as a member of the Unauthorized

Practice of Law Committee for the Utah State Bar. 

Suzanne Potts – Suzanne will represent the membership of

Region IV (Carbon, Sanpete, Sevier, Emery, Grand, Beaver, Wayne,

Piute, San Juan, Garfield, Kane, Iron and Washington Counties).

With a total of 16 years of legal experience, Suzanne has been

with Jones, Waldo, Holbrook & McDonough in its St. George

office for five years where she works with Michael Shaw in family

law. Suzanne is also the Southern Region Director for LAAU, and

serves as a family law mediator and as a volunteer mediator for

the Fifth District Juvenile Court Restorative Justice Program.

Suzanne will coordinate our Ethics Committee.

Ann (Streadbeck) Bubert – Ann will be serving a second term

as Director at Large for the Division. Ann has 8-1/2 years of

experience in the legal field and is employed by Armstrong Law

Offices (Brent Armstrong, Steven Paul and Matthew Hess) whose

practice emphasis is corporate work, probate, tax and estate

planning. Ann was previously the Chair of the Division for 2000-

2001, is the immediate Past Bar Commission Liaison, and has

been the Division’s Secretary and Education Chair. In addition,

Ann has served as a member of the Bar Journal and Unauthorized

Practice of Law Committees for the Bar. Ann will coordinate our

Brown Bag CLE.

Tally Burke – Newly elected as Director at Large, Tally works

with Jim Kruse, Kevin Timken and Theodore Grannatt at Kruse,

Landa & Maycock in corporate and securities law. Tally currently

serves as Second Vice President (Education) for LAAU and was

formerly the Education Chair and Secretary of that organization.

Tally will chair the Long-range Planning Committee.

Deb Calegory – Deb served as Chair of the Division for 2001-

2002 and represented Region IV as a Director of the Division

from 1998-2001. She brings over 20 years of legal experience to

her newly elected position as Director at Large. She is employed

at Snow Nuffer in St. George where she works in the areas of real

property, litigation and business. Deb also served as Education

Chair and Southern Region Director for LAAU. Deb will serve as

our Parliamentarian.

Shawnah Dennett – Our third Director from the St. George area,

Shawnah is employed by Clifford V. Dunn in the areas of tax and

estate planning, business structuring and litigation. With a total

of 15 years in the legal profession, Shawnah is beginning her

first term as a Director of the Division and will coordinate the

outreach activities and work on developing CLE opportunities

for our members in her Region.
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J. Robyn Dotterer, CLA – Returning to complete her unexpired

term this year, Robyn worked with Dunn & Dunn for 11 years

prior to her present position at Strong & Hanni where she works

with Paul Belnap in the areas of insurance defense and bad faith

litigation. Robyn achieved CLA status in 1994 and is a Past Presi-

dent of LAAU. She will chair our Utilization Committee.

Sanda Kirkham, CLA – The Division’s first Bar Commission

Liaison, Sanda achieved her CLA credential in 1998. Sanda has

been in the legal field for 15 years with the last two at Strong &

Hanni where she works with Bob Janicki and Stewart Schultz in

the areas of insurance defense and construction law litigation.

Sanda also served as the Bar Liaison for LAAU, and, most recently

was a member of the Bar’s annual and mid-year meeting commit-

tees. Also completing her unexpired term, Sanda will serve as

our Professional Standards Chair.

Thora Searle – Recently elected to a second term as Director at

Large, Thora is secretary to U.S. Bankruptcy Court Judge William

Thurman. Prior to that, Thora was Mr. Thurman’s paralegal for

over 20 years while they were with McKay, Burton & Thurman.

Thora has served the Division as its Parliamentarian, Elections

Chair and Secretary. This year, Thora will coordinate an ad hoc

Policies and Benefits Committee.

Marilu Peterson, CLA-S – Prior to assuming my current position

as Chair of the Division, I served both the Division and LAAU in a

variety of positions including NALA Liaison, Treasurer, Education

Chair and President (LAAU), and Marketing, Membership and

Professional Standards (LAD). I have served on the Bar’s annual

and mid-year meeting committees and as a member of the Unau-

thorized Practice of Law Committee. In addition, I have been a

member of the National Certifying Board for Legal Assistants and

I am currently a member of the CLA Specialty Task Force for the

National Association of Legal Assistants. I achieved the CLA

credential in 1987 and CLA-S status in 1992. As for legal experi-

ence, let’s just say I have worked with Kay Lewis for a long, long

time in the areas of civil litigation, commercial, business and

corporate structure and planning, and real estate transactions

and foreclosures. 

These are the people who will lead the Division for the coming

year. All of the contact information for any of us may be found

on the website. It’s promising to be a great year.

Quality Meeting Space
Available for Professional, Civic & Community Organizations

This modern facility provides any style of seating arrangement and features:

▲ Reasonable Rates

▲ Personal Attention

▲ Central Downtown Location

▲ Free Adjacent Parking

▲ Audio-Visual Equipment

▲ Complete Catering

For information & reservations, contact the Utah Law & Justice Center coordinator:

(801) 531-9077

Utah Law & Justice Center
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CLE Calendar

9/19/02

10/4 & 5/02

10/9/02

10/17/02

10/25/02

11/1/02

11/8/02

11/13/02

11/15/02

11/15/02

11/21/02

11/22/02

12/10/02

12/12/02

12/13/02

12/18/02

12/19/02

NLCLE: Family Law – The Nuts and Bolts of Paternity Testing. 5:30 pm – 8:30 pm, $45
YLD, $60 others.

Trial Academy 2002. TBA

Private Property for the Public Good. Ogden, Eccles Center.

NLCLE:  Real Property. 5:30 pm – 8:30 pm. $45 YLD, $60 others.

Annual Government Law Seminar: The Canyons, Park City, Utah

New Lawyer Mandatory. 8:30 am – noon. $45 per person, pre-registration recommended.

CLE’n Golf. St George, Utah – Sunbrook Golf Course. Litigation related issues from the Enron /
WorldCom fallout. Document perservation, document retention policy issues, financial statement
fraud and officer and director malfeasance.

Law & Technology. 9:00 am – 2:00 pm. Document management, security and production, web
site development, new products that can make technology look easy.

Elder Law. TBA

1st Annual Southern Utah Bar Assoc. CLE: Morning topic TBA. Afternoon program – Utah
Estate Planning Councel, co-sponsor.

NLCLE: ENREL: Water Law. 5:30–8:30 pm, $45 YLD, $60 others.

Nuts & Bolts to Build  and Maintain a Successful Law Practice. Broadcast International
Studios, Midvale, UT. Business plans and structure, client acquisition and development, building
a relationship with the bank, streamlining technology for your office, office security.

Best of Series

Powerful Communication Skill: Winning Strategies for Lawyers (NPI) You will learn:
how to establish immediate credibility, how to communicate with difficult people, how to say
“no” and gain respect, how to become an effective presenter, how to evaluate and improve ver-
bal and non-verbal communication so you can convey your message. Price TBA.

Ethics

Last Chance CLE: Wills & Trusts Part II – tentative date

Appellate Practice. 9:00 am – noon. $45 YLD, $50 section members, $60 others.

DATES EVENTS (Seminar location: Law & Justice Center, unless otherwise indicated.)

3
CLE/NLCLE

12
CLE/NLCLE

*

3
CLE/NLCLE

CLE

Satisfies 
New Lawyer
Requirement

4

5

6

8*

3
CLE/NLCLE

8

6
(1 hr ethics)

7

3

3

3
CLE/NLCLE

CLE HRS.

Unless otherwise indicated, register for these seminars by: 
calling in your name and Bar number to 297-7033 or 297-7032 OR 

faxing your name and bar number to 531-0660, OR on-line at www.utahbar.org/cle
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Classified Ads

RATES & DEADLINES
Bar Member Rates: 1-50 words – $35.00 / 51-100 words – $45.00. Confi-
dential box is $10.00 extra. Cancellations must be in writing. For information
regarding classified advertising, call (801)297-7022.

Classified Advertising Policy: It shall be the policy of the Utah State Bar
that no advertisement should indicate any preference, limitation, specification,
or discrimination based on color, handicap, religion, sex, national origin, or
age. The publisher may, at its discretion, reject ads deemed inappropriate for
publication, and reserves the right to request an ad be revised prior to publi-
cation. For display advertising rates and information, please call
(801)538-0526. 

Utah Bar Journal and the Utah State Bar do not assume any responsibility for
an ad, including errors or omissions, beyond the cost of the ad itself. Claims
for error adjustment must be made within a reasonable time after the ad is
published.

CAVEAT – The deadline for classified advertisements is the first day of each
month prior to the month of publication. (Example: May 1 deadline for June
publication). If advertisements are received later than the first, they will be
published in the next available issue. In addition, payment must be received
with the advertisement.

POSITIONS AVAILABLE

Salt Lake Legal Defender Association is currently updating its
trial and appellate attorney roster. If you are interested in sub-
mitting an application, please contact F. John Hill, Director, for
an appointment at (801) 532-5444.

ASSOCIATE ATTORNEY: Immediate need for attorney with 0-3
years experience to work in 5 attorney litigation oriented firm.
Hands-on practice, case responsibility, client contact, courtroom
exposure – no briefcase carrying. Broad practice areas including
construction, collections, criminal, domestic, etc. Contact Peterson
Reed L.L.C. at 801-364-4040 (telephone) or 801-364-4060 (fax).

LITIGATION ASSOCIATE: A mid-size downtown SLC full-service
law firm needs a litigation associate with 0 - 2 years experience.
Competitive salary and benefits. Please send resume to P. O. Box
45101, SLC, UT 84145.

Title Insurance Underwriter seeking in-house counsel. Salary
commensurate with experience. E-mail resume to Christine
Critchley at ccritchley@utahbar.org.

POSITIONS WANTED

Attorney-CPA licensed in Utah and California seeks association
with retirement minded practitioner or small firm with near term
partnership potential. Substantial experience in bankruptcy, estate,
probate, tax and general litigation matters. Superior client skills
and credentials. PO Box 1625, La Quinta, CA 92253-1625 or by
email to jhglaw@ix.netcom.com

Attorney with 17 years experience, admitted to the Utah Bar in
1997, interested in doing part-time contract legal work. I can
provide assistance in the practice areas of real estate, commer-
cial, land use, environmental and civil litigation support. P.O.
Box 980806, Park City, Utah 84098, 435-658-0642.

OFFICE SPACE/SHARING

Holladay Office Suite: Two offices plus large secretarial area.
Includes use of shared receptionist, conference room, break
room, telephone equipment with voice mail. $1200/month. In
attractive building with other lawyers and accountants. Call
(801) 272-8261.

Office Space. Downtown office, 68 South Main Street. Includes
receptionist, conference room, copier, fax machine, etc. Conve-
nient location. Contact Tanya at (801) 531-8300.

Deluxe office space for one or two attorneys. Share with other
attorneys. Includes large private office, reception area, parking
adjacent to building, computer networking capability, law on
disc, fax, copier, telephone system. Easy client access in the
heart of Holladay. Must see to appreciate. 4212 Highland Drive.
Call 272-1013.

SERVICES
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OUTSOURCING

Excellence
Q. How can a low-cost, high-performance

computer network help your practice?

A. In more ways than you think:

- Home access - Better client service

- Higher efficiency - Improved collaboration

- More billable hours - Fewer administrative hassles

Wasatch Solutions. Technology working for you.
W
S

OUTSOURCED TECH
SOLUTIONS

www.wasatchsolutions.com
801.560.3337

OFFICE NETWORKING • INTERNET • WIRELESS • HOME OFFICE • UPGRADES • BACKUP • VIRUS PROTECTION & REMOVAL • WEB SITES



CONNECT THE COMPUTERS IN YOUR OFFICE and you can
share Internet connections and printers, access your files from
home and more. Networking/upgrading your computers will
ensure fewer administrative hassles, higher productivity and
more billable hours. Free estimates. Really low cost! Visit
www.wasatchsolutions.com or call Greg at 560-3337.

Language – CTC Chinese Translations & Consulting
Mandarin and Cantonese. We have on staff highly qualified inter-
preters and translators in all civil and legal work. We interpret
and/or translate all documents including: depositions, consulta-
tions, conferences, hearings, insurance documents, medical
records, patent records, etc. with traditional and simplified
Chinese. Tel: (801) 942-0961, Fax: (801) 942-0961. E-mail:
eyctrans@hotmail.com.

SEX CRIMES/CHILD ABUSE Defense Consultant – Prepare
defense for hearsay admission. Determine forensic statement
reliability/validity. Assess for Daubert/Rimmasch standards.
Detect unsupported allegations, investigative bias, error and
contamination. Bruce Giffen, D. Psych. Evidence Specialist.
(801) 485-4011.

QUALIFIED DOCUMENT EXAMINER, Linda L. Cropp.
Board Certified, American College of Forensic Examiners, Fellow;
National Association Document Examiners, International Grapho-
nomics Society, Certified Fraud Examiners, International
Association of Financial Crimes Investigators. Court Qualified,
Forgery Detection, Jury Screening, Behavioral Profiles, Witness
Consulting, Testimony. ALL HANDWRITING SERVICES, Phone/Fax:
(801) 572-1149. e-mail: allhandwriting@att.net

Lump Sums Cash Paid For Seller-Financed Real Estate Notes
& Contracts, Divorce Notes, Business Notes, Structured Settle-
ments, Lottery Winnings. Since 1992. www.cascadefunding.com.
Cascade Funding, Inc. 1 (800) 476-9644.

PLAINTIFF’S ATTORNEYS!! Venture capital now available to cover
your costs in contingent fee cases. Professional. Confidential.
Repayment contingent on recovery. $25,000 to $5,000.000. Call
Stan Kapustka, J.D. SK Litigation Funding Corp. (360) 690-1182.
E-mail: Litigationfund@aol.com

Med-mal Experts, Inc. We’re fast, easy, safe. Referral to board-
certified medical expert witnesses; money back satisfaction
GUARANTEE. Powerful medical malpractice case merit analysis
by veteran MD specialists, $500 flat rate. Shop around – you
won’t find a better deal. 888-521-3601

Estate Planning: Online estate planning and business planning
information is now available at www.utahestateplanners.com.
Services provided for individuals, businesses and attorneys. Fixed
fee and independent contractor relationships available. For more
information, contact pchristensen@utahestateplanners.com.

Increase Productivity and Improve Service: Still using the
cut-n-paste method of preparing legal documents? There is a
faster and more reliable solution: automated systems. Automated
systems permit the attorney to focus more on legal issues and
less on ministerial issues. A variety of systems available online for
immediate download. Also available are commonly used forms
that have been converted to word processor format. Simply visit
www.gotdocs.com and enjoy the benefits today! For more infor-
mation, contact joe@gotdocs.com.

NEW CLASSIFIED DISPLAY ADS!
Small, black and white display ads are now available in the Utah Bar Journal classified section.

DIMENSIONS

& COSTS
1 column x 4"

3.375" x 4"

$250

1 column x 3"
3.375" x 3.375"

$200

1 column x 4"
3.5" x 2"

$150

For more information, or to reserve a classified display ad, contact Laniece Roberts at:
Phone: (801) 538-0526  •  Fax: (801) 363-0219  •  e-mail: www.UBJads@aol.com
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