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West Group is also working closely with
the Uta State Bar to present a series of
technology-oriented CLE seminars. Topics
wi include KeyCite", westlaw.com'.

and lawoffce.com'..

West Group trademarks are used herein under license.

(Ç999 West Group

THE UTAH STATE BAR &
WEST GROUP JOIN FORCES

- Utah lawyers are the wznners.

In conjunction with West Group, the Utah State Bar is pleased to
announce a new relationship certain to benefit both organizations.
This relationship alows Bar members in good standing to obtain
deep discount prices on a varety of West Group products and
servces, such as;

~ 20% offWestlawPROTM! New one-year subscribers wi receive

a 20% discount on a Westlaw" package of Uta cases, annotated
statutes, law reviews, journals, corporate fiings, and more.

~ 10% off Web site listings! West Group can help you market your
firm with a new Web site - now avaiable to new subscribers
at a 10% discount.

To find out more about special offers
avaiable to Utah State Bar members,
contact your local West Group
representative, or cal1-800-762-5272.

When you call, please refer to OFFER NUMBER 022185.

~
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WEST GROUPTM '
Bancroft-Whitney. Clark Boardman Callaghan

L0'Ners Cooperative Publishing. Wesilod. West Publishing
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letters to the fditor ,;:':'

This isn't a big thing, but I've thought about it many times over

the years. Three-quarters of an hour isn't a lot when viewed in

context of an entire lietime. But I now know what a precious

nugget 3/4 of an hour of unbilable time can be in a busy

lawyer's day.

This practice of experienced lawyers unselfshly helping and

mentoring new lawyers is a fine and continuing tradition in our

profession.

A few years ago, Norm became very il and I pessimistically

believed that he wasn't going to make it.
i

J thought at the time how sad it is that we wait until someone is

almost dead to verbalze the good things about them. Norm.has

n~w recovered his health and is serving oUHOlintry on the

Securities and Exchange Commission.

Examples like NormJohnson make me proud to be a lawyer.

Scott Daniels

The Utah Bar Journal .

Published by The Uta State Bar
645 South 200 East · Salt Lake City, Utah 84111
Telephone (80l) 531-9077 · ww.utahbar.org
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Christine Critchley

Dear Editor,

About twenty-five years ago, when I was a first-year law school

graduate and an associate in a small law firm, I was given an

assignment to research an area of securities law. At that time,

Worsley, Snow & Christensen didn't do much securities law and

we didn't have any resource material in our library. One of the

lawyers suggested that I might call a lawyer who offced a few

floors upstairs by the name of Norm Johnson. He said that Mr.

Johnson did securities work and would have some looseleaf
services or other books about securities in his library. He told

me that Norm was a good guy and would probably let me use

his books.

Being a new lawyer,I was a little reluctant to call Mr. Johnson,

but I finaly did. He cheerfully told me to come on up and he

would show me his books.

Mr. Johnson met me in the reception area of his office. He took

me to his library and showed me the looseleaf service. He asked

me the nature of the problem and helped me get started in the

research. Al in all, he probably took about 45 minutes of his

time to help me out.

Bar Journal Editorial Board
Editor Articles Editor

Willam D. Holyoak Denver Snuffer
Managing Editor uta Law Developments
Kate A. Toomey Editor

Artlesign Editor J. Craig Smith
Randal L. Romrell Judicial Advisor

Judge Gregory K. Orme
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Letters Submission Guidelines:

1. Letters shal be typewritten, double spaced, signed by the author
and shal not exceed 300 words in length.

2. No one person shall have more than one letter to the editor pub-
lished every six months,

3. Al letters submitted for publication shall be addressed to Editor,
Utah BarJournal and shal be delivered to the office of the Utah
State Bar at least six weeks prior to publication.

4. Letters shall be published in the order in which they are received

for each publication period, except that priority shal be given to
the publication of letters which reflect contrasting or opposing
viewpoints on the same subject.

5, No letter shall be published which (a) contains defamatory or
obscene material, (b) violates the Rules of Professional Conduct,
or (c) otherwise may subject the Utah State Bar, the Board of Bar

Commissioners or any employee of the Utah State Bar to civil or
criminal liabilty.

6. No letter shall be published which advocates or opposes a par-
ticular candidacy for a political or judicial office or which
contains a solicitation or advertisement for a commercial or
business purpose.

7. Except as otherwise expressly set forth herein, the acceptance for
publication of letters to the Editor shall be made without regard
to the identity of the author. Letters accepted for publication shall
not be edited or condensed by the Utah State Bar, other than as
may be necessary to meet these guidelines.

8. The Editor, or his or her designee, shall promptly notify the

author of each letter if and when a letter is rejected.

Cover Ar

Members of the Utah State Bar who are interested in having their
photographs of Uta scenes published on the cover of the Utah Bar

Journal should contact Randal L. Romrell, Randle, Deamer, Zan,

McConkie & Lee, P.C., 139 East South Temple, Suite 330, Salt Lake
City UT, 84111-1169, 531-0441. Send a print, transparency or slide
of each scene you want to be considered. If you would like your
photograph returned, enclose a self-addressed, stamped envelope.

The Utah Trial Lawyers Assn. and
The Brain Injury Assn. of Utah

present

LITIGATING BRAIN INJURY
IN THE 21ST CENTURY:
Medical a Legal Issues

Featuring nationally-known medical specialists, plaintif attor-
neys and defense attorneys from across the United States.

January 27-28,2000
Salt Lake City, Utah

For Registration Information,
call (801) 531-7514

Interested in writing an article
for the Bar Journal?

Thè Editor of the Utah Bar Journal wants to hear about the top-
ics and issues readers think should be covered in the magazine.

If you have an article idea or would be interested in writing on a
particular topic, contact the Editor at 532-1234 or write Utah Bar

Journal, 645 South 200 East, Salt Lake City, Utah 8411 1.

Nanci Snow Bockelie

Announces the opening of the

Bockelie Law Office, i.c.
261 East Broadway

Suite 300
Salt Lake City, Utah 84111

Telephone: 801-536-5200
Facsimile: 801-532-1597

e.mail: nsb(§bockelie-law.com
www.bockelie-Iaw.com

Focusing on commercial dispute
prevention and resolution, including
contract drafting, legal advice and

representation in mediation, arbitration
and litigation.

Now accepting new clients and referrals.
Available to assist firms with complex litigation

projects.
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The President's Message

Sam Walton and Bobbie Dunn
by Charles R. Brown

I recently attended a national leadership conference on the

future of our profession. The "Seize the Future" conference

sponsored by the A.B.A. Law Practice Management Section was

an intense two-and-a-hal day event that included presentations

by nationally known gurus and consultants on business, man-

agement, and the legal profession. The consensus of the

conference participants is that the legal profession is roughly

fifteen years behind other professions when it comes to prepar-

ing for the future and the massive changes that wil occur with

e-commerce and other venues as we enter the 21st Century. I

wil be providing detailed reports on those issues over the next

few months,

Since returning from the conference, I have had numerous

discussions regarding the issues presented there with friends,

with other attorneys, and with clients who run smal businesses.

One conversation was with two clients who are involved in retail

businesses, automobiles and clothing, respectively. I

commented that one can now buy almost anything off the Inter-

net, including automobiles, clothing, and legal forms. I queried

whether some of the predictions I heard at the conference wil

come true. Those include, for example, that within the next ten

to twenty years there wil be no automobile dealerships. This led

to a very spirited discussion involving e-commerce and where it

might lead, including the trends toward less personal contact in

business relations.

One of the clients stated his strong belief that although there wil

be a movement toward more commerce on the Internet, per-

sonal contact and relationships wil always be a key element in

success. He gave a prime example with the question, "Why is

Walart so successful?" Is it because they are big? No, they are

big because they are successfuL. Is it because they have better

inventoiy controls, better marketing, better products, or better

prices? No, none of the above. The reason WalMart is so suc-

cessful is that Sam Walton understood from the beginning the

fundamental concept that customers should be treated with

dignity and respect. When customers go to WalMart they are

welcomed by a greeter. There is always someone available to

v~i~m~ 1 L ~~.1 ~

guide customers to and explain the products. Customers feel

that WalMart personnel care for them as individuals and are

truly interested in their concerns.

The same fundamental philosophy should be paramount in the

legal profession. Unfortunately, that is not always, or even pre-

dominantly the case. We sometimes treat our clients as

commodities, rather than as human beings. For example, do we

really need complex voice mail systems that distance us and

minimlze personal contact? My personal pet peeve occurs when

a receptionist asks me what I refer to as the "Poison

Questions." Those are "May I ask who's callng?" and/or "May I

ask what this is about?" Afer that, if I am told the person I have

called is unavailable, I generally do not believe it. I assume that

person decided that I or my business was not important to him.

Our clients or potential clients wil generally have the same

impression.

At my law firm, we have a written explanation of phone proce-

dure that we provide to every receptionist and secretaiy. It

includes an absolute prohibition of the Poison Questions, We al

receive unwanted telephone calls. Deal with it. That is a cost of

successful marketing and client relations. Our clients are always

to be treated with dignity and respect, by attorneys and staff,

whether they are the chairman of a large corporation or an auto

mechanic with an IRS problem.

Fortunately, we have a secret weapon that gives us a distinct

advantage. That is Bobbie Dunn, the primaiy receptionist serv-

ing the firms of Clyde Snow Sessions & Swenson and Hunter &

Brown on the thirteenth floor of One Utah Center. Many of you

have had occasion to call one of our firms or to visit the thir-

teenth floor. As you have experienced,

Bobbie (she does not like to be referred

to as Ms. Dunn) is exemplaiy. When

clients come to our firms they are always

treated with respect and dignity. They are

always made to feel comfortable. More

importantly, Bobbie never forgets a name.
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when clients come back a second time they are treated like a

member of the famiy, I have had clients call me and ask why

Bobbie did not answer the phone that day. They consider her a

friend and become personally concerned with her well-being.

She is, in my view, the Michael Jordan of receptionists. That may

not sound like something important to many of you, but it cer-

tainly is to my clients and it would be to Sam Walton.

Unfortunately, I can contrast that with many other businesses,

including some law firms. I recently referred a client to other

attorneys in a practice area that we do not provide. I gave her a

number of names and she, as a conscientious consumer,

decided to interview each of them. She told me that a material

factor in her final decision was the way she was treated by the

staff at the various law firms. For example, at one firm the

receptionist was cold and abrupt and gave the impression that

she was too busy to deal with a potential new client. The recep-

tionist handed the client a written questionnaire, sat her in the

corner and ignored her. The client compared the experience to

that of going to a doctor's offce. No offense, but that is no way

to run a law offce.

As i wil discuss in detail later, we need to wake up and learn

more about competing and surviving in the atmosphere of the

light-speed changes of technology which we wil face in the 21st

Century. But we should never lose sight of core principals of

success. One of those must be that the client always comes first.

Frankly, one of the major factors that contributes to the negative

public perception of our profession is the unmitigated arro-

gance of many of its members, who believe and communicate

that they are more important and worthy than their own clients.

That needs to change, both for our own success and the future

of our profession. We could all learn a lesson from Sam Walton

and Bobbie Dunn.

VanCotl
THE LAW OFFICES OF

VAN Can, BAGLEY, CORNWALL & MCCARTHY

ww.vancott.com
1-800540-691

We are pleased to announce
the following lawyers have joined the Ogden office:

FREDRICK "BUCK" FROERER, III, as Of Counsel
and

AARON NILSEN, as an Associate

The following lawyers have joined the Salt Lake City office as Associates:

JAMES R. FARMER
WENDY MOLER-LEWIS

and
CASSIE WRAY

50 SOUTH MAIN,

SUIT 1600

SALT LAKE CITY

(801)532-3333

2404 WASHINGTON BLVD.,

SUIT 900
OGDEN

(801) 394-5783

.
2200 PARK AVENUE,

SUI1E200-A

PARKCiTY

(435) 649-3889

.
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The Risk of Paying Over the 'Net
by Brian iv Jones

The volume of online purchases by consumers via the Inter-

net is projected to grow from $7.8 billion in 1998 to $108

bilion by the year 2003.1 Most consumers wil pay for these

purchases using a credit or debit card. To facilitate this growth,

consumers need to trust the security and integrity of the online

payment process, But many consumers remain reluctant to

transmit sensitve personal and financial data over the Internet.

Retailers have responded to this reluctance in some creative

ways. For example, Dell Computer Corporation, which currently

processes orders for $30 millon of computer equipment every

dat stated in a press release that it is the "first major computer

company to offer protection against credit card fraud with a

secure shopping guarantee."3 The press release went on to say

that Dell Computer felt it needed to take additional steps to

"make on-line shopping easier and more secure."4 Such steps

included establishing a policy to reimburse customers up to

$50 if it is determined that fraudulent charges resulted from an

online purchase from Dell. Why would a company currently

sellng $30 mion per day over the Internet feel that the on-line

shopping experience needed to be more secure?

The reason is that consumer concerns about security are often

cited as one of the main reasons they hesitate to shop or other-

wise spend money onlne. But the processes associated with the

paper-based payment system (checks) are more insecure than

even the current, early-generation encrypted5 payment systems

used over the Internet. Furthermore, the law currently allocates

all but a small portion of any fraud losses, when they do occur,

to the consumer's financial institution. This article wil examine

the paper-based check processing system and compare the

risks associated with it to those associated with a tyical Inter-

net-based payment system available today.

Paper-Based Check Payment System

Articles 3 and 4 of the Uniform Commercial Code (U.C.C.)

govern the check payment process. These articles set forth the

concepts of presentment, negotiation, indorsement, holder in

due course, and many others that afect the rights and responsi-

bilties of the parties to a paper-based transaction. A full

discussion of the U.C.C. is not the purpose of this article. Never-

theless, it may be helpful to discuss generaly the "nuts and

bolts" of processing a check and examine how Article 4 appor-

Volum~ 1 L ~o.l ~

tions liability for losses incurred on a fraudulent check.

A consumer exchanges a check, which is an order to the con-

sumer's depository institution, to pay for purchases. If one

follows the check through the settlement process, one finds that

many people handle the check and have easy access to the data

contained on it. These people include the sales clerk and possi-

bly other employees of the vendor, the employees at the

vendor's depository institution, employees of the courier servce

that transports the check to the processor (generally a com-

mercial bank or the federal reserve bank), various proof

operators and other employees of the processor, possibly

another set of couriers, employees of the consumer's depository

institution (including proof people, fi operators, and

sorters), and finally, the postal employees who deliver the can-

celed check to the consumer with a monthly statement. In

addition, there are check printers and employees of the deposi-

tory institution who process orders for checks. A check

presented away from the depositor's home may be seen by even

more couriers and processors before it arrives back at his or

her depository institution for sorting and mailng.

Notwithstanding the obvious security risks, once a check enters

the processing system, losses caused by fraud are rare, Check

fraud is a growing problem, however, and usualy involves persons

outside the processing system. Tyical schemes include use of

fictitious payees, unauthorized signatures, and altered checks.

Generally, if one is a victim of some form of check fraud, Article

4 imposes the loss on the victim's depository institution becaus~

the depository institution may only charge its customers'

accounts for items that are "properly payable."6 If the deposi-

tory institution honors a check that is not properly payable

because it contains a forged signature or is otherwse unautho-

rized by the depositor, the depository institution must credit the
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account of its depositor and seek recovery up the payment

stream, which eventually leads to the forger.

There are some important exceptions to this general rule, how-

ever. If the depositor was negligent in some way that contributed

to or encouraged passing of the fraudulent check, he or she is

estopped from claiming the check was unauthorized.7 In some

cases an employer may be estopped from claiming an unautho-

rized signature made by a dishonest employee.8 The depositor

also may be liable for losses if the depositor fails to promptly

report fraudulent charges against the depositor's account that

appear on his or her account statement. The customer must

"exercise reasonable promptness in examining the statement"

and "promptly notify the bank of the relevant facts (pertaining

to the unauthorized item) ."9 If the depositor fails to do so within

a reasonable period of time, not to exceed thirty days after

receiving the account statement showing the original fraudulent

charges, and the same wrongdoer makes subsequent unautho-

rized signatures or alterations, the customer is estopped from

asserting an unauthorized signature on the unauthorized items.lO

people have easy access to the data contained in the encryted

payment order transmitted over the Internet to the vendor. The

consumer, someone at the vendor, someone at the processor

(tyically VISA or MasterCard), and someone at the consumer's

depository institution may have access to the data. Other than

the consumer's, human eyes may never see the data that are

moved from one place to another: it is not unusual for online

transactions to be handled entirely electronically. Also, if

humans do have access to the data, they often only have access

to certain pieces of the data, such as the last four digits of the

consumer's account number. Similar to the paper-based system,

losses resulting from fraud are rare once the payment order

reaches the vendor. The risk of fraud generally lies with some-

one intercepting a consumer's card number en route to the

vendor and using it to make charges against the consumer's

account without his or her knowledge. The law and various

rules implemented by the major card processors through their

iss~er members have allocated the majority of this risk to the

depository institution that issued the card.

Despite the security problems, and the ((Like the paper-based system, Credit Cards
increasing losses on fraudulent items, the electronic payment system Consumers use credit cards to make
the check processing system has earned L

a so allocates most of the purchases on credit granted by the card
the trust of most people who use it. This issuer. To initiate a credit card transac-
trust has been established over many risk of loss to a consumer's tion, the consumer must present the

years of use and by the development of depository institution. " card (or at least the card number) and

laws allocating most of the risk of fraud losses to depository sign (or otherwise authorize) a draf that instructs the card

institutions. Like the paper-based system, the electronic payment issuer to pay the vendor. Most credit card transactions are

system also alocates most of the risk of loss to a consumer's processed through VISA or MasterCard. Fraud losses are

depository institution. generally considered to be high in the credit card business.

Stolen credit card numbers, forged or otherwise unauthorized

drafs, false credit applications, and other more creative

schemes are common.

Electronic System

Although there are several tyes of electronic payment

systems, ii this article wil only examine the more common use

of credit and debit cards to make purchases online. This

involves entering a credit or debit card number into a computer

terminal and sending it over the Internet to the vendor of the

product or service selected for purchase. The data sent over the

Internet are generaly encryted and impossible to read unless

decryted. The intended recipient of the data has the necessary

tools and "passwords" to decryt the data. Others, if they are

lucky and smart enough, may intercept the enciypted data en

route to the vendor and may be able to decryt the data. But

such a decrytion process would be time consuming and very

difficult even for experienced computer hackers (much more

diffcult than opening an unsealed bag or envelope containing

checks). Unlike the paper-based payment system, very few

Allocating Credit Card Fraud Losses

The federal Truth in Lending Act (TILA) 12 and Federal Reserve

Board Regulation ZI3 govern how credit card fraud losses are

alocated. Under the TILA and Regulation Z, consumers who

make purchases with credit cards are liable only for the first

$ 50 of losses incurred by unauthorized use.14 In other words,

the card issuer cannot charge the consumer's account for unau-

thorized charges in excess of $50. The card issuer is faced with

locating the thief and attempting to collect charges over $50

from the thief. This is a very difcult process and generally

results in the card issuer absorbing the loss on the unautho-

rized charges.

~io~ ~or J 0 URN A L 9



Online Debit Systems

An on-line transaction is one that is processed "live" and requires

the user to enter his or her personal identification number (PIN)

to initiate the transaction. Although this tye of transaction is

becoming more popular to make point-of-sale purchases, the

most common online debit transaction is made through an

Automatic Teller Machine (ATM) and is processed by one or

more of a number of processors. Examples of these processors

include the STAR System, the PLUS System, and the Cirrus Net-

work. Transactions processed on-line result in an almost

immediate debit of funds from the consumer's account. Data

security is generally considered better L h

with an online debit system than with an (': tough the risk of loss to the

offine debit system because the deposi- consumer is generally greater
tor is required to enter his or her PIN in when using an offine debit card
order to authorize the transaction. than when using either an

Offine Debit Systems online debit card or a credit
An offe transaction is one that generaly card, such risk has been
is processed through one of the major mitigated by the card
credit card networks, meaning VISA or 'processors' rules limitina
MasterCard. The transaction is processed Ö
just as a credit card transaction, but the consumer's liability. JJ
rather than drawing on funds loaned to the consumer by the

card issuer, the funds are withdrawn directly from the consumer's

account with the card issuer. This tye of transaction also retains

the two- or three-day "float" similar to a check. The consumer

need not use a PIN when initating an offne debit transaction.

Debit Cards

Unlike credit cards, debit cards take funds directly from the

consumer's account with his or her financial institution. Debit

card purchases may be processed in one of two ways: online or '

offne. The same card generally can be used to make purchases

using either process.IS

Allocating Debit Card Fraud Losses

Because no credit is extended in a debit card transaction, such

transactions are not governed by the TILA. Debit card transac-

tions are governed by the Electronic Funds Transfer Act (EFTA) 16

and Federal Reserve Board Regulation E. 17 Regulation E defines

an electronic funds transfer as "any transfer of funds that is

initiated through an electronic terminal, telephone, computer,

or magnetic tape for the purpose of ordering, instructing, or

authorizing a financial institution to debit or credit an account."18

This definiton includes Internet-initiated transactions.

The allocation of liability under the EFTA and Regulation E is

different than under the TILA and Regulation Z. Under Regula-

10 VOium~ lLNo.l~
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tion E, the person or institution that is ultimately liable for losses,

and the extent of that liability, is contingent on when the fraud is

discovered and reported and on what circumstances caused the

fraud. If the card was lost or stolen, liabilty for most of the

fraudulent charges is on the consumer if the consumer does not

report the loss promptly to the card issuer after he or she dis-

covers the loss. If the consumer noties the card issuer within two

business days of learning the card is lost, the consumer's max-

mum liabilty is $50.19 If the consumer notifies the card issuer

more than two days afer discovering the loss, but before sixty

days afer receiving a statement showing the fraudulent charges,

the consumer's maxmum liabilty is $500.20 If the consumer fais

to notify the issuer within sixty days afer receipt of a statement

showing the fraudulent charges, generaly the consumer is liable

for all of the unauthorized charges occurring after the sixty day

period has run.21 if the fraudulent charges arise in some way

other than the consumer's loss of the card, for example if a thief

intercepts the debit card number over

the Internet, and the consumer notifes

the issuer within sixty days after receiv-

ing a statement showing the fraudulent,

charges, the consumer wil not be liable

for any of the unauthorized charges.22
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The two major off-line processors have

adopted their own loss alocation rules

that all member card issuers must follow.

MasterCard has limited the consumer's

liability to $50 on its MasterMoney

cards, and VISA has eliminated liability

completely to those consumers who report the lost card within

two business days, and restricted liabilty to a maximum of $50

for losses reported thereafer.23

I I, I
i

Although the risk of loss to the consumer is generaly greater

when using an offine debit card than when using either an

online debit card or a credit card, such risk has been mitigated

by the card processors' rules limiting the consumer's liability.

So long as the consumer doesn't lose the card, Regulation E

eliminates liability to the consumer if the consumer reports

unauthorized transactions promptly. In the case of a purchase

made over the Internet, the card never leaves the consumer's

possession, so the risk of losing the card is small. Nevertheless,

if a thief were to intercept the card's number, upon the con-

sumer's receipt of the statement, he or she could report any

unauthorized charges arising therefrom and would not suffer

any liabilty for the unauthorized charges under either Regula-

tion E or the VISA and MasterCard rules. Obviously, consumers



must be responsible and diligent in closely examining their

monthly statements to discover any fraudulent charges. If they

do so, the risk of loss arising from fraudulent transactions rests

entirely on the card issuer.

Conclusion

So why does Dell Computer offer to reimburse consumers up to

$50 for any fraudulent transactions resulting from a transaction

with Dell Because under the MasterCard and VISA rules, that's

the maxmum amount for which even the most careless consumer

could be liable. Dell actualy assumes ve1Y little additonal risk

by making its promise to reimburse consumers up to $50.

Although there has been a lot of hand wringing recently over the

adequacy of security over the Internet, the risk of using one's

credit card or debit card to make purchases over the Internet

seems small and at least as secure as using checks to make

purchases. In fact, the Treasuiy Department reports that benefit

recipients are twenty times more likely to have fraud-related

problems with a paper check than with an electronic payment.24

Potential thieves also have fewer opportunities to discover

important credit card or debit card data than they do with

checking accouIit dàta. Checking account data can be gained

merely by looking at the check Also, many people have the

opportunity to closely examine the check, the signatures, the

amounts, and other important data contained on a check

Although some important data resides on credit and debit

cards, such information is not easily visible to a would-be Inter-

net thief. Such a thief would need advanced technical skis,

quite a bit of luck, and some measure of persistence and tenac-

ity in order to "crack" the enc1ypted data that represents

information transmitted over the Internet. Furthermore, dilgent

consumers who examine their monthly statements closely for

possible fraudulent charges, and report any fraudulent charges

promptly, wil suffer no liability for unauthorized charges even if

they do occur,
~

1Mohanbir and Kaplan, Let's Get Vertical, BusINr,s 2.0, Sept. 1999, at 60.

2Deii Computer COllJOration press release dated Sept. 13, 1999, a copy of which is available

at .:htt¡i://www.dellcom¡iuter.conilcoi:¡oratclmedialnewsreleases/99/9909/13.htm;. .

3 A copy of the full press release is available at dJttp://www.dellcomputer.conilcOllJOratcl

medialnewsreleases/98/9808/ 13 .htm;,.

4/d.

5EnclY¡Jtion is an electronic process that is largely invisible to Internet users. It is a

process that nses mathematical algorithms to scramble the data a consumer sends over

the Internet so as to be unreadable to someone who may intercept it.

6U.C.C. § 4-401; UrAH CODE 
ANN. § 70A-4-401 (1997).

7U.C.C. § 3-406; UrAit CODE 
ANN. § 70A-3-406 (1997).

8U.C.C. § 4-402; UrAit CODE ANN. § 70A-4-402 (1997).

9U.C.C, § 4-406(3); U1Ä!t CODE AN. § 70A-4-406(3) (1997).

lOU.C.C. § 4-406(3); UrAIt CODE ANN. § 70A-4-406( 4) (1997).

1 1These include various types of stored value cards and "ecash." Although use of these

tyes of systems is becoming more common, pai1icularly in "closed" systems such as
university campuses, they have not yet gained widespread acceptance with consumers.

1215 U.S,C, §§ 1601-1665b (1994 & Supp. 1 1996).

1312 C,ER. § 226 (1999).

1415 U.S.C. § 1643 (1994); 12 C,ER. § 226.12(b) (1999).

1 5For a more in-depth discussion of debit cards, see David A. Balto, Can the Promise

of Debit Cards Be Fulflled?, 53 Bus. Liw. 1093 (1998).

1615 U.S.C. § 1693g (1994),

1712 C.ER. § 205 (1999),

1812 C.ER. § 205.3(b) (1999).

1912 C.ER. § 205.6(b) (I) (1999).

2012 C.ER. § 205.6(b) 
(2) (1999).

2112 C.ER. § 205.6(b) 
(3) (1999).

2212 C.ER. pt. 205, Supp.l. cmt. § 205.6(b)(3)-2 (1999).

23Balto, supra n.13, at 1104-05, citing Usa Fickenscher, MasterCard to Cap Con-

sumerDebit Card Liability, AM. BANKER, july 31, 1997; Visa Aiiiounces New

Protections for Cardholders, PR NEWSWlRE, Aug. 13, 1997.

24Lu~inda HallJer, Americans Prefer to Write Checks Despite Ease of Electronic

Banking, The wal Street Journal Interactive Edition, .:http://www.wsj.com;.. citing

Under Secretaty John D. Hawke, Jr. Testimony before the House Government Reform

and Oversight Subcommittee on Government Management, Information and Technology,

June 18, 1997, press release at dJtt¡i://www.ustreas.gov/press/releases/pr1768.htm;..
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must be responsible and diligent in closely examining their

monthly statements to discover any fraudulent charges. If they

do so; the risk of loss arising from fraudulent transactions rests

entirely on the card issuer.

Conclusion.

So why does Dell Computer offer to reimburse consumers up to

$50 for any fraudulent transactions resulting from a transaction

with Dell Because under the MasterCard and VISA rules, that's

the maxmum amount for which even the most careless consumer

could be liable. Dell actually assumes very little additional risk

by making its promise to reimburse consumers up to $50.

Although there has been a lot of hand wringing recently over the

adequacy of security over the Internet, the risk of using one's

credit card or debit card to make purchases over the Internet

seems small and at least as secure as using checks to make

purchases. In fact, the Treasury Department reports that benefit

recipients are twenty times more likely to have fraud-related

problems with a paper check than with an electronic payment,24

Potential thieves also have fewer opportunities to discover

important credit card or debit card data than they do with

checking account data. Checking account data can be gained

merely by looking at the check. Also, many people have the

opportunity to closely examine the check, the signatures, the

amounts, and other important data contained on a check.

Although some important data resides on credit and debit

cards, such information is not easily visible to a would-be Inter-

net thief. Such a thief would need advanced technical skills,

quite a bit of luck, and some measure of persistence and tenac-

ity in order to "crack" the enciypted data that represents

information transmitted over the Internet. Furthermore, diligent

consumers who examine their monthly statements closely for

possible fraudulent charges, and report any fraudulent charges

promptly, wil suffer no liabilty for unauthorized charges even if

they do occur.

IMohanbir and Kaplan, Let's Get Vertical, BusINS 2.0, Sept. 1999, at 60.

2Deii Computer Coiiioration press release dated Sept. 13, 1999, a copy of 
which is available

at -(hup://www.dellcomputer.com/coi:porate/media/newsreleases/99/9909/13.htm)- .

3 A copy of the full press release is available at -(hUp://www.dellcomputer.com/corporate/

media/newsreleases/98/9808/13 .htm)-.
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5Encry¡ltion is an electronic process that is largely invisible to Internet users. It is a

process that uses mathematical algorithms to scramble the data a consumer sends over

the Internet so as to be unreadable to someone who may intercept it.
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11 These include various types of stored value cards and "ecash." Although use of these
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university campuses, they have not yet gained widespread acceptance with consumers.

1215 U.S.C. §§ 1601-1665b (1994 & Supp, 1 1996).

1312 C.ER. § 226 (1999).

1415 U.S.C. § 1643 (1994); 12 C,ER. § 226.12(b) (1999).

15For a more in-depth discussion of debit cards, see David A. Balto, Can the Promise

of Debit Cards Be Fulflled?, 53 Bus. LAw. 1093 (1998).

1615 U.S.C. § 1693g (1994).

1712 C.ER. § 205 (1999).

1812 C.ER. § 205.3(b) (1999).

1912 C.ER. § 205.6(b)(1) (1999).

2012 C.ER. § 205.6(b) (2) (1999).

2112 C.ER. § 205.6(b) (3) (1999).
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sumerDebit Card Liability, fu\1. BANKER.July 31, 1997; Visa AnnOlmces New
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Conveyancing and Collateralizing
Utah Water Rights

Utah water rights take a number of different forms which are

transferred and encumbered variously:

Diligence Claims: Diligence claims are water rights arising

from the diversion of water from a natural system and applied

to a beneficial use. Surface rights were subject to appropriation

by dilgence prior to 1903 when filing an application for appro-

priation became the exclusive method of appropriating water,

and groundwater rights prior to 1935.9 Thus, surface water

rights established by diversion and use prior to 1903 are recog-

nized as vald water rights, even though the State Engineer may

have no record of them. Likewise, in 1935, groundwater rights

were included for the first time in the State Engineer's appropri-

ation application system; nevertheless, groundwater rights

acquired by beneficial use alone prior to 1935 are vald, even

though not of record.

In 1997, the Utah Legislature stifened the requirements for

filing dilgence claims, and the new version of Utah Code sec-

tion 73-5-13 applies to diligence claims made of record after

May 4, 1997. The new statute requires a claimant to submit

verifcation by a registered engineer or land surveyor quantify-

ing the water diverted, attesting to its beneficial use, and

providing a map showing the points of diversion and places of

historical use. The State Engineer takes this information and

must perform a field inspection of the claim and prepare a

report. Although the State Engineer's acceptance of the filing

and his inspection do not adjudicate the existence of a diligence

right, this makes the diligence right of record.

Certifcated Appropriations: As stated above, in 1903,

(1935 for groundwater), the Legislature codified the applica-

tion procedure, mandating applications with the State Engineer

~

r,'

by R.L Knuth

It is a truism that in Utah, water rights are an important prop-

erty interest. In point of fact, they are a downright obsession

given our status as the second driest state in the Union. The law

of water rights in Utah finds its roots in the mining and agricul-

tural practices of the last century. The riparian system of water

law inherited from the laws of England proved untenable in the

arid west. Because Nature seldom put water where people want

to use it, the practice arose under which the law protected the

first person to divert water from the natural system and to apply

it to a beneficial use. Water was simply too valuable for any

individual to own in its natural state. This paper wil address the

way in which this most indispensable and potentialy transitory

of property interests can be conveyed and used to secure an

obligation.

General Background

A. 11e Nature of Water Rights

In Utah, al natural waters are declared to be public property.!

Under the Statutes of 1888 and by custom and practice prior to

that time, water could be appropriated as a so-caled "diligence

right," simply by diverting it from a natural source and applying

it to a beneficial use.2 Under the current system, an application

to appropriate must be fied with the State Engineer in order to

create a new water right. 3

An appropriation right gives an individual only a usufrct in water,

that is, the right to use some maxmum quantity of water from a

specifed source, at a specifed point of diversion or withdrawal,

for a specifed use, and at a specifed time.4 Each water right

also has a particular "priority" in relation to other water rights

in the same source. Priority is the order of ranking in which the

owner of the right may take his or her entitlement; a senior

appropriator may take his or her full measure of water before a

junior appropriator may take any from the same source.s

B. 11e Classifcation of Water Rights

Generaly, water rights are considered real property.6 The excep-

tion, however, is that shares in a mutual water company are

personalty.7 But, all water rights-even shares in a mutual water

company-can be appurtenant to land or can be severed from

the land and transferred separately or reserved to the grantor.8

Volum~ 1 L ~o.l ~
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Deeds of water rights must be recorded in the county where the

water is used and, if different, the county where it is diverted.20

Until this year, the law required the county recorder to send a

certifed copy of each such water rights deed to the State Engi-

neer for filing;21 this requirement, however, has been honored

more in the breach than the observance. In apparent recogni-

tion of this fact, in 1999 the Legislature amended section

73-1-10 (c) ,22 loosening the requirement by requiring only that

the county recorder forward a certifed copy of a "deed or other
(The rules governing the conveyance which contains a reference

construction of deeds to a water right number for a water

L'T ihhl t . t t right." Section 73-1-10(c) 

(ii) alsogenera ty ayy:Y 0 ins rumen s ..
empowers the State Engineer to "desig-

conveying water rights. JJ nate regional offces to receive copies of

deeds or other conveyances transmitted pursuant to Subsection

(I) (c) (0. A county recorder may not be required to transmit

documents to more than one regional offce." Obviously, this

enactment has not moderated the perils of missing the recorda-

tion of a water conveyance.

as the sole procedure for acquiring a water right in Utah. io A

certificate is granted by the State Engineer afer his approval of

the application and perfection of the right by actual diversion

and application to a beneficial use. A certificate of appropria-

tion is the appropriator's deed of title, good against the state

and anyone else who cannot show a superior right. II

r

Simply fing an application to appropriate, however, does not

give the applicant the right to use the water applied for.

Approval of the application only gives the applicant the right to

perfect by actual diversion of the water and beneficial use.12

Thus, until approval by the State Engineer and perfection by

construction of the diversion works, diversion and application

of the water to a beneficial use and the subsequent submission

of proofs, the right is "inchoate."13

Mutual Water Company Shares: A mutual water company is

a legal personality that holds legal title to water rights. The Utah

Supreme Court recently held that "stock in a mutual irrigation

corporation represents an interest in real property, . . . ,"14

Share ownership in the water company represents the right to

use a proportionate share of the water

the company diverts, and carries with it

the obligation to pay a share of the

company's expenses. The individual

shareholders hold the beneficial owner-

ship of the water rights and have the

right to use their aliquot share of the water. 
15

Contract Rights: Many water users depend on water supply

pursuant to contract. In most cases, the suppliers are public or

quasi-public agencies operating pursuant to federal or state

statutes. These suppliers hold appropriative rights alowing diver-

sion of water that is subsequently supplied to users. In general

terms, the terms of the contract define the users' rights. State,

and even federal, law may apply in some such circumstances.

l
i

L

Transfer of Water Rights

A. Transfer of Dilgence Claims and Certifcated Rights.

Utah Code section 73-1-10 provides that water rights may be

transferred "by deed in substantially the same manner as real

estate, . . . ." Water rights can be severed from the land on

which they were historicaly used and can be transferred inde-

pendently of the land, or reserved to the grantor. 
16 Further,

transfers of water rights are subject to the Statute of Frauds. 17

The rules governing the construction of deeds generaly apply to

instruments conveying water rights. 
18 Warranty deeds should not

be used to convey water rights, or water rights that are appur-

.

tenant to land being conveyed by warranty deed. Unlike other

property rights, water rights must be used to persist. They can

be forfeited if unused for five successive years. 19 Water rights

should be conveyed by separate instrument, without warranties.

A deed of water rights should refer to the pertinent certifcate

number, dilgence claim number, and change application num-

ber (if applicable). The water deed should also refer

specifcaly to the nature and extent of use, the place of use and

al diversion works and appurtenances, such as easements,

wells and equipment, used in connection with the water right

transferred.

Section 73-1-10 (d) provides; "A recorded deed of a water right

shal, from the time of its filing in the offce of the county

recorder constitute notice of its contents to subsequent pur-

chasers, mortgagees, and lienholders."23 Section 73-1-12 makes

unrecorded deeds of water rights void as against subsequent

purchasers only; the statute does not say that unrecorded deeds

are void as against subsequent lienholders.

Inchoate water rights, that is appropriations applications that

are unperfected, whether approved or unapproved, are "trans-

ferred or assigned by instruments in writing."24

Shares in a mutual water company are transferred "in accordance

with the procedures applicable to securities set forth in Title 70A

Chapter 8, Utah Uniform Commercial Code.,,25 Section 70A-8-

304 requires endorsement and delivery of the certifcate to the

purchaser in order to effect a transfer of a certifcated security.

~Iå~ ~år J 0 URN A L 13



B. Water Rights as an Appurtenance to Land

Although water rights are separate from land and can be sepa-

rately transferred and encumbered, they can be an

appurtenance to property for which they are acquired or on

which the water has historically been used, and as such they

may pass with the land. By statute, water rights are presumed

appurtenant so that they pass to the grantee of land, unless

specifically reserved.26

The case law provides, generally, that water becomes appur-

tenant to land where it was historically used for a beneficial

purpose at the time of the conveyance and previously.27 For

example, where certain water rights have historically been used

to irrigate agricultural land and are necessary to its use and

enjoyment, they wil be considered appurtenant and, under

section 73-1-11, wil pass to the grantee, unless expressly

reserved to the grantor.

One exception exists, however, again in the case of water

shares. There is a rebuttable presumption that mutual water

company shares are not appurtenant,28 The presumption may

be rebutted by a clear and convincing showing that the water

represented by the water company

share was appurtenant and that the

grantor intended to convey it with the

land. Unless this showing is made,

however, the grant of land wil not con-

vey with it the implied grant of water rights in the form of water

shares.29 For example, in Brimm v, Cache Valley Banking

Company,30 the water stock in question had been used to irri-

gate the land for sixty years and the land was worthless without

the water represented by the stock. The Utah Supreme Court

found that this was suffcient to overcome the presumption that

water shares did not pass to the grantee.

Court reasoned that two elements are necessary under the

statute for a water right to become appurtenant to land. First,

. the water must be diverted and put to a beneficial use on the

specific parcel of land, Second, all of the procedural steps

required by the statute for appropriation must be completed,

including the issuance of a certifcate of appropriation. Thus,

unperfected applications, that is, those that were stil in the

application process and not evidenced by a final certificate,

could not be appurtenant to land. Accordingly, in that case the

Supreme Court held that a grant of land and appurtenances was

not effective to convey to the grantee an uncertificated appropri-

ation application.35

,:

I

In 1998, the Legislature amended Utah Code section 73-1-11 to

provide that in any land conveyance document executed on or

after May 4, 1998, not only certificated water rights, but also

water rights in the form of court decrees, diligence claims, and

approved but unperfected applications for appropriations, permit

changes' and exchanges, pass as appurtenances to the grantee.

In other words, after May 4, 1998, such uncertificated and

unperfected water rights were also passed to the grantee under a

"silent" advance.

((¡Wiater rights evidenced by

shares of stock are not deemed
appurtenant to the land. . . . JJ'

The idea of appurtenance is related to the concept of beneficial

use.3! The grantee is entitled to the amount of appurtenant water

actually being used on the land by the grantor at the time of the

transfer and for a reasonable time thereafter.32 Conversely,

unless expressly reserved by the grantor, a vested water right is

appurtenant to the land only to the extent it is used to benefit

the land at the time of the conveyanceY

But, not all of what are commonly thought of as "water rights"

pass as an appurtenance. The Utah Supreme Court's decision in

Little v. Greene & Weed Investment Company, 34 surprised

many water law practitoners. In that case, the Supreme Court

held that a water right does not become appurtenant to land

until the State Engineer issues a certificate of appropriation. The

14 V~I~m~ 1L N~.l~

Section 73-1-11 also gives some guid-

ance on the definition of appurtenance

and clarifes a number of open ques-

tions concerning conveyance of water

rights and water shares. For example, the statute provides that

as to land conveyances executed before May 4, 1998:

If the water right has been exercised in irrigating different

parcels of land at different times, it shall pass to the

grantee of a parcel of land on which the water right was

exercised the next preceding the time the land con-

veyance was executed.36

The new version of the statute reiterates earlier law that water

rights evidenced by shares of stock are not deemed appurtenant

to the land, but provides that in any conveyance, the grantee

assumes the obligation for any unpaid assessment on the shares,

Further, the new version of section 73-1-11 specifically defines

that for purposes of land conveyances made on or after May 4,

1998, a water right evidenced by (1) a court decree; (2) a

certifcate of appropriation; (3) a diligence chüm; (4) a water

user's claim executed in a general determination of water

rights; (5) an approval of an application to appropriate; (6) an

approval of an application to permanently change the place of

use of water; or, an approval of an exchange application issued

.~
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((It is of paramount concern

that if water shares are to be
transferred along with land,

that the deeds so recite! and
that the share certifcate be

endorsed and delivered when

closing the transaction. !J

under section 73-3-20, is appurtenant to land. Accordingly,

the statute implies that unperfected applications, such as unap-

proved applications to appropriate, change applications, or

exchange applications, do not pass as an appurtenance to the

land and must be expressly assigned to the grantee.

I~
I

This new statute also clarifies, at least for conveyances executed

on or after May 4, 1998, what happens when the grantor conveys

only a part of a water right in a conveyance of land. In that case,

the portion of the water right not conveyed is presumed to be

reserved to the grantor.37 If the land conveyed "constitutes only

a portion of the authorized place of use for the water right, the

amount of the appurtenant water right that passes to the grantee

shall be proportionate to the conveyed portion of the authorized

place of use."38 Finally, for purposes of land conveyances only,

and only for those executed on or after May 4, 1998, a water

right is appurtenant to land that is the authorized place of use of

the water as described in a court decree, a certificate of appro-

priation, a dilgence claim, a water user's claim, or an approved

appropriation application, change

application, or exchange application.39

Even if appurtenant, water rights can be

severed from the land and either

reserved or conveyed separately by the

grantor. Whether a water right is actu-

ally appurtenant is a question of fact,

peculiar to the facts of each case.40

It is of paramount concern that if water

shares are to be transferred along with land, that the deeds so

recite, and that the share certificate be endorsed and delivered

when closing the transaction.

't

Creating Security Interests in Water Rights

Generally, security interests in water rights are created and

perfected in the same manner as mortgages in land. A mortgage

of land encumbers all appurtenant water rights, as well.41

The exception to this general rule is with shares in a mutual

water company, the ostensible reason being that water shares

are not necessarily tied to specific land, but represent the right

to use water within an area served by the company's distribution

system. The issue of collateralization of water shares was

brought into sharp focus in 1989, when the Utah Court of

Appeals decided the case of Associates Financial Services

Company of Utah v. Sevy.42 There, the sellers sold land and

water rights in the form of water stock, and took back a trust

deed covering both the land and the shares. But, the stock was

certificated in the buyers' name and the buyer later pledged them

to a creditor who took actual possession of the stock certificates.

As between the seller (who took a trust deed on the land), and

the buyers' pledgee (who took actual possession of the share

certifcates), the Court of Appeals held for the pledgee of the

stock, reasoning that shares in a mutual water company fell

within the definition of a "security" which is, in turn, an "instru-

ment" within the meaning of section 70A-8-1 02 (I) (a). Under

Article 9, chapter 8 of the Utah Uniform Commercial Code, a

"security" is an instrument

(i) . . . issued in bearer or registered form; and (ii) is of
a tye commonly dealt in upon securities exchanges or

markets or commonly recognized in any area in which it

is issued or dealt in a medium for investment; and (iii) is

either one of a class or a series or by its terms is divisible

into a class or series of instruments; and (iv) evidences a

share, participation or other interest in property or in an

enterprise or evidences an obligation of the issuer.43

Since the shares were certificated secu-

rities, the only way a security interest

could be perfected in them was by

physical possession of the certificates

themselves, and the Court of Appeals

held for the pledgee of the stock.

In its 1994 decision in Salt Lake City

C01poration v. Cahoon & Maxfield

Irrigation Company,44 the Utah Supreme Court expressly

rejected the Court of Appeals's holding in Associates Financial

Services v, Sevy,45 and observed:

Stock of a mutual irrigation corporation is different from,

and should not be treated like, stock of other types of

corporations. Instead, such stock is more akin to a con-

tract between the shareholders for the pooling and
distribution of water.

* * *

Accordingly, we hold that stock in a mutual irrigation cor-

poration represents an interest in real property and is

therefore not a certificated security under Section 70A-8-

102(1) (a).46

The Supreme Court rejected as "faulty"47 the notion that shares

in a mutual water company qualify as a "medium for invest-

ment,"observing that such entities are organized primarily as a

vehicle to allocate water contributed by the shareholders, and
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(Utah 1993).

25UTAICODEANN. § 73-1-10(2).

26" rWJ ater appurtenant to land shall pass to the grantee of such land. . . ." UTAH CODE

ANN. § 73-1-11.

27Roberts v. Roberts, 584 P.2d 378, 379-80 (Utah 1978); Stephens v. Burton, 546

P.2d 240 (Utah 1976); Conant v. Deep Creek & Curlew Valley Irrigation Co., 66 Pac.

188,189 (Utah 1901).

28O'I'AII CODE ANN. § 73-1-11(4).

29Briinin v. Cache Valley Banking Co., 269 P.2d 259, 864 (Utah 1954).

3°269 P.2d 259, 864 (Utah 1954).

31 "Beneficial use shall be the basis, the measure and the limit of all righi~ to the use of

water iii this state." UTAH CODE ANN. § 73-1-3.

32Stepheiis v. Burton, 546 P.2d 240, 242 (Utah 1976).

33Wtle v. Greene & Weed Inv. Co., 839 P.2d 791,792 (Utah 1992).

34839 P.2d 791 (Utah 1992).

35/( at 796.

36O'I'AII Com: ANN. § 73-1-11 (2) (a).

37UTAICODEAi~N. § 73-1-1I(5)(d).

38UTAH CODE ANN. § 73-1-11(5) (e).

39O'i'lII CODE ANN. § 73-1-11(5)(c).

40Cortella v. Salt Lake City, 72 P.2d 630, 641 (Utah 1937).

41 Thoinpson v. McKinney, 63 P.2d 1056, 1058 (Utah 1937).

42776 P.2d 650 (Utah Ct. App. 1989).

43/( at 652.

44879 P.2d 248 (Utah 1994).

45776 P.2d 650 (Utah Ct. App. 1989).

461d at 252.

47/( at 251.

481d at 252.

49U.S. Code, Title 1 i.

5°11 U.S.C. § 544(a).

51Iii re Richardson, 23 BR 434, 439-40 (BalikI' D. Utah 1982).

52Iii re Fii:st Capital Mortgage Loan COIP., 60 B.R. 915, 916-17 (BalikI'. D. Utah 1986).

53Matter of Raceway, Inc., 113 B.R. 527, 529 (BalikI'D. Iowa 1990).

54UTAH CoilEAi~N. § 57-3-103.
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Upcoming Training Seminars

A

No-to-prfit
Community
Mediaton
5ece

...
4 Hour Ad Mellal Trining

familY, Dirce, V"ISIioA
DeClmb.13-15,1991

Fee: $450 early reistrtion (by Dec 1sl)

$50 after Decmbr 1 sl...
32 Ho Ball MeilUon Trining

Fe1l18, n 14 & 15,2008
Fee: $500 early reistrtion (by Jan 281h )

$55 after Jan 281h...
32 Hour Basic Mediation Training

Mav 4, 5,. & I, 2000
Fee: $500 early reistrtion (by Apl 21s1 )

$550 after April 21st

Law & Justice Center, 645 South 200 East, SLC, UT 84111

(801) 532-4841

~~I
from the Utah State Bar
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Commission Meeting Highlights
During its regularly scheduled meeting of October 29, 1999,

held in Salt Lake City, the Board of Bar Commissioners received

the following reports and took the actions indicated:

1. Afer review and discussion, the minutes were tabled to allow

for further discussion of provisions relating to the "and

Justice for all" contribution.

2. Charles R. Brown presented Judge Sam the "Judge of the

Year" award.

3. John Lund, Chairman of the Courts and Judges Committee,

gave a report on the Matheson Courthouse, addressing

issues and concerns that people are having with the facilty.

4. The Commission met with the Supreme Court Justices, to

review Bar finances, Offce of Professional Conduct Funding

and Lawyers Helping Lawyers.

5. The Commission reviewed the status of Professionalism

Initiatives.

6. Honorable Tyrone Medley, Charlotte Miler, and Jennifer Yim

appeared on behalf of the Task Force on Racial and Ethnic

Fairness in the Justice System, and gave a short history of the

task force.

7. Gaiy Sackett addressed the Commission and reviewed Opin-

ion No. 99-03R, giving background and current status. The

Opinion was approved in May 1998 and had been reconsid-

ered at the request of several groups. The Opinion was

approved but stated that commentaiy was to come from the

Commission to modify the Opinion to address 4.2A..

A full text of minutes of these and other meetings of the Bar

Commission are available for inspection at the office of the

Executive Director.

V~I~m~ 1 L ~~. W

Notice of Petition for Reinstatement

On October 26, 1999, Rex B. Bushman fied a Petition for

Reinstatement and Motion for Abatement of Six Months

Probation, Civil Number 980910814, the Honorable Anne

M. Stirba, Third Judicial District Court, presiding. Pur-

suant to Rule 25 (Reinstatement Following a Suspension of

More Than Six Months; Readmission) of the Rules of

Lawyer Discipline and Disability, the Offce of Professional

Conduct hereby gives notice of the Petition. Any individuals

wishing to express opposition to or concurrence with the

Petition should fie notice of their opposition or concur-

rence with the District Court within thirty days of the date

of this publication.

On October 28, 1998 pursuant to a Stipulation for Disci-

pline by Consent Judge Stirba entered an Order of

Discipline Suspension and Probation against Rex B. Bush-

man, a Salt Lake City attorney. Mr. Bushman was ordered

suspended for twelve months. The suspension was stayed

and Mr. Bushman was ordered to be on supervised proba-

tion for twenty-four months.

.1

,i

!l

r

Task Force Wants Your Input

A task force appointed by the Utah Supreme Court is study-

ing whether there should be changes in the way the Bar

Commission is apportioned and how the Bar president is

selected. The task force is interested in your comments and

suggestions. Please send them to the task force chair,

Stephen B. Nebeker, at Ray, Quinney & Nebeker, 79 South

Main, Suite 500, Salt Lake City, UT 84111, before Decem-

ber 23, 1999.

~
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Annual Lawyers,

Employees & Court Personnel
Food & Winter Clothing Drive

for the Homeless

r

Please mark your calendars for this annual drive to assist
the homeless. Once again, local shelters have indicated
shortages in many food and clothing items. Your dona-
tions wil be veiy much appreciated in alleviating these
conditions. Even a small donation of $5 can provide a
crate of oranges or a bushel of apples.

December 17, 1999-7:30a.m. to 5:30p.m.

Utah Law & Justice Center-Rear Dock
645 South 200 East, Salt Lake City, UT 84111

Traveler's Aid Shelter School (Treshow

School); The Rescue Mission; South Valley

Sanctuary; Women & Children in Jeopardy

Program

Volunteers are needed who would be willng to donate a
few hours of their time to take the responsibility of

reminding members of their firms of the drop date and to
pass out literature at their firms regarding the drive.

Drop Date:
Place:

Selected
Shelters:

For more information and details on this drive, watch for

the flyer or you can call Leonard Burningham or Sheryl
Ross at 363-7411 or Toby Brown at 297-7027.

When you feel you are having a tough time, just look

around you; we have it pretty good when compared with
so many others, especialy the children.

Please share your good fortune with those who are less
fortunate.

.I

,-'" J 0
-rC--/~"/= '~

Great idea.
Advertising in the Utah Bar Journal is a really great
idea. Reasonable rates and a circulation of approxi-
mately 7,000! Call for more information.

(801) 297-7022

Ethics Opinions Available
The Ethics AdViS01Y Opinion Committee of the Utah State

Bar has produced a compendium of ethics opinions that is

now available to members of the Bar in hard copy format
for the cost of $20.00, or free of charge off the Bar's web-

site ww.utahbar.org under member benefits and services.
For an additional $10.00 ($30.00 total) members wil be
placed on a subscription list to receive new opinions as
they become available during the current calendar year.

Ethics Opinions Order Form
Quantity Amount Remilted

Utah Stale Bar
Ethics Opinions

($20.00 each sel)
Ethics Opinions/
Subscription list

($30.00 both)
Please make al checks payable to the Utah Stale Bar

Mail to: Utah State Bar Ethics Opinions, ATTN: Christine Critchley

645 South 200 East, Suite 310, Salt Lake City, Utah 84111.

Name

Address

City State
Please alow 2-3 weeks for deliveiy.

Zip

Do you need more clients?

Hot New Report By California
Sole Practitioner Reveals His
$300,000 Marketing Secrets!

i. How to get clients to refer you a ton of new
business. . . without being asked!

2. How to quickly develop a network of referral
sources, starting from scratch!

3. How to get other lawyers to refer their clients
to XQinstead of your competition!

4. How to create a simple "device" -- in about an
hour -- that can immediately double, or even
triple your referrals!

5. How to pyramid referral sources to grow your
practice geometrically!

To get a copy of this Free Report, call

1-800-562-4627 (24-hour free recorded message)

~ian ~ar J 0 URN A L 19
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UTAH STATE BAR ADDRESS CHAGE FORM

The following information is required:

. You must provide a street address for your business and a street address for your residence.

. The address of your business is public infonnation. The address of your residence is confdential and wil not

be disclosed to the public if it is different from the business address.
. If your residence is your place of business it is public infonnation as your place of business.

. You may designate either your business, residence, or a post offce box for mailng purposes.

*PLEASE PRINT

1. Name Bar No. Effective Date

2. Business Address - Public Information

Firm or Company Name

Street Address Suite

City State Zip

phone Fax E-mail address (optional)

3. Residence Address - Private Information

Street Address Suite

City State Zip

phone Fax E-mail address (optional)

4. Mailng Address - Which address do you want used for mailngs? (Check one) (If P.O. Box, please fill out)

_ Business _ Residence

_ P.O. Box Number City Zip

Signature

All changes must be made in writing. Please return to: UTAH STATE BAR, 645 South 200 East, Salt take City, Utah 8411 i -3834:

Attention: Arnold Birrell, llax Number (80l) 531-0660.
- - - - - - - - - - - - - - - - - - - - - - - - - - - --- - - - - - - - - - -- - - - - - -- - - - - - -- - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - --
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Presented By:

The Litigation
Section

of the
Utah State Bar

Westminster College,
Gore Auditorium

1840 South 1300 East

Part I January 19,2000

Jury Selection

Part II March 29,20000

Opening Statements

Part II May 3 i , 2000

Depositions &
Examination

Part iV July 26, 2000

Expert Witnesses

Part V September 27,2000
Exhibits, Instructions &
Other Things

Part Vi November 29,2000

Summation, Trial Motions
~ & Special Verdicts
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.j Trial Academy 2000
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This popular bi,ennial program is,a useful introduction, .
iitd the mysteries of trial practice. The focus is on practical

hands-on information and to give the answers that cannot
l'

be found in the books.
4

Il

Using extensive written materials, computer-generated

visuals, and a combination of lecture and demonstrations,

teáms of experienêedlocal practitiÖners and judges' wil

show you how trial practice should be done.
,.

Faculty for previous years has included Richard p.

Bùrbidge, Francis J; Carney, Thomas, R. Karrenberg, Ross C.

Anderson, Daniel L. Berman, DavidJ. Jordan,Alan L.

Sullivan, Judge Pat B. Brian (Third District), Judge R9bert

K.Hilder (Third District), Judge Tena Campbell (U.S.r " ~
District Court of the District of Utah), Judge Michael R.

M'trphy (Tenth Cirtuit Court of Appeals), and manl

o~hers.

Il This six part series is a "must" event that should not

bernissed by any I~wyer who has t.tat "first trial" coming

up'orfor the'lawyer who just wants to hear about 
the

l3,test 3,nd J:est Iitig¡)tiôrítethniques.
II

II II

..

I~

Attendees destribe the Trial Academy as:;l\ :r· !!ver;y benefjêiål"
..

a

"a useful CLE" ¥

"i wish I hadn't, missed the othlr parts"
i

"the presenter~ were FANTAS1lIC"

· ;i "the best run s.eminar I have attended"
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l:, 'Part: I .. January 19th:,
Jury Seleetion

"

I

i
i

il

II

II

g

.'1

f

/1
A live jury panel wil be seated and a trial jury selected. Learn the

mechanics. of jury selectioin; the basis for cause challenges; the tactics

of peremptory challenges;the use ,of jury questionnaires;the limita-

tions of cøurt-conductediivoir dire; the use, of supplemental attorney
"

voir dire; the properu$eøf in-chambers cçnferences; the differences

in procedures among thestate and federal courts; and other juryr? ~ i
selection techniques.

"

ii

;~

t

Part ii!- March 29th:
Open~ihg Statements

All aSRects of the opening statement will be addressed. Some of

the topics will be:The imp~rtance of the~opening statement; a judicial

perspective on effective oiienings; wasting qr winning the opening;

objectionable arguments; effective opening vs. overkill; dealing with

the negati~es of your case; courtroom positioning; do's and don'ts for

openings; and power languClge and weasel words.
~

.. ii II

Part III - May 31st:
Depositions & Examination

,¡ II a . '. '.' I
~ i:he pretrial depositionproces$. Topics will include:(Jepošitiol111

strategies; ~ffective" use ofçlGpositions ~t trial;Witnešsc~ntroland

'over-contrql; the evidencefoundationsthatyou must"know;theII t
"rules" of cross examination; impeachment.on inconsistentstate-

ments; pre~ti;iaLta;tics to'rninimize evidenceproblems; cross

examining the h..ostile witness; handlingc,thefragile witness; why, ". i
"cross" examinati lY" examinati.øn;al1d rn ipOiie.

.t
of, 'I
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II

m . ~ ~ $ ~
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ii Part~' IV - Ju'ly 26th:~
Expert Wit'nesses f

"

::!I~ f
The issues and problems with the ubiquitous expert:vitness.

Topics will include: Making the direct examination of experts inter-

esting; cross examination of experts; motions in limine; effective trial

notebopks; understandihg'l)aubert, Kohm,o and Rimmasch; qualifying

the exRert witness; fedJral and state civil and evidence rules on 7¡ ,
experts; using authoritative literature on examination; and more.ø . ~ ø

il

'art V - September 27th:
Exhibits, Instru'ctions adnd

Other Tl1ings II

..

The use of exhibits and the basics of¡ jury instruetions.Topicswil

include: Getting exhibits into evidence (without fumbling); the most-

commohly'needed foun'äations; use of overheads, bloWups, and the

like; thê rules on demonstrative evidenc~; making it easier with

pretrial stipulations; why instructions really matter;the "gotchas" on
ft

instructions that you must know; and using your instructions to build

a. closing argUment. li l'
'I

II

II

II

PartVI -November 29th:
Sllmma.tio~lJ, Triøl MotiQris

ond Special Verdicts
¡o

..

;. . '.'" '. '.' . ..". . . i
Closingargumel1k.í!nd motions.TQpiçs willlnclude~The basics. of.~ II

effeative c.!osing argurn~nt;the tra.ps in. MUJI special verdict forms;.the"'.' . ,,,.
trial motions yoü may make and those you must make; qemonstration

~

of differing styles in surnmation;post..trial motions thae'i:ight save l

your ca.~e; what to~o itthe jury comes In against you; a~d objection- I'
able c1~šing argument." rl Jr ~

i'

~ ~, II ~ ø
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Registration
o Six Part Series - Young Lawyers

o Six Part Series - Litigation Member

o Six Part Series - Non Litigation Member

$150.00

$200.00

$250.00

Individually - $30 YLD; $40 Litigation Section and $50 Others

o Part I: Jury Selection $30/40/50
o Part II: Opening Statements $30/40/50
o Part III: Depositions & Examination $30/40/50
o Part iv: Expert Witnesses $30/40/50
o Part V: Exhibits, Instructions & Other Things $30/40/50

o Part VI: Summation, Trial Motions & Special Verdicts $30/40/50

TOTAL $

Name:

Bar No.

Street:

City:

State/Province:

Zip/Postal Code:

Phone: Fax:

Credit Card #:

Exp. Date:

I

f

Access additional information or register on-line at
ww.utahbar.org/cle

Mail registration to the Utah State Bar, CLE
Department

645 South 200 East, Salt Lake City, UT 841 i i
o or fax to (80 1)531-0660.

a
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UTAH LAWYERS
CONCERNED ABOUT LAWYERS

Confidential* assistance for any Utah attorney
whose professional performance may be impaired
because of emotional distress, mental illness,
substance abuse or other problems. You may call
the digital pager "Helpline" (Ø 219-8220, or call
the number listed below.

(801) 297-7029

LAWYERS HELPING LAWYERS COMMITTEE
UTAH STATE BAR

*See Rule 8.3(d), Utah Code of Professional Conduct

UTAH LAW AND JUSTICE CENTER

QUALITY MEETING SPACE
AVAILABLE FOR PROFESSIONAL, CMC AND COMMUNITY ORGANIZATIONS

THIS MODERN FACILIY PROVIDES AN STYIE OF SEATING ARRAGEMENT

AND FEATURES:

RESONABLE RATES

CENTRAL DOWNTOWN LOCATION

AUDiO-VISUAL EQUIPMENT

PERSONAL ATTENTION

FREE ADJACENT PARKNG

COMPLETE CATERING

FOR INFORMATION AND RESERVATIONS, CONTAC1~

THE UTAH LAw AND JUSTICE CENTER COOlIDINATOR

(801) 531-9077

CORPORA TION KITS.
FOR

UTAH
$55.95

Binder & slipcase. index tab set, prinled stock certficates
w/fiil page stubs, transfer ledger. embossing seal & pouch.

50 sheets of blan 25% cotton bond paper. corporate tickler.

Same kit with By. Laws, minutes & resolutions package and 6
sheelS of blank 25% cotton bond paper plus tax fonns fol' EIN

and "S" corporation election.

$58.95
Kit widiout seal 544.95

OTIIER PRODUCTS

LTD. LIA. CO. OUTFIT 559.95
NON.PROFIT OUTFIT 559.95
LTD. P ARTNERSIIP 559.95
FAMILY. LTD. PART. 559.95
SEAL W/POUCH 525.00
STOCK CERTS (20) 525.00

AVAILABLE ON DISK $29.95
FOR

WORD PERFECT 5,6,7,& 8

ARTICLES PLUS BY-LAWS. MINUTES &
RESOLUTIONS PACKAGE FOR CORPORATIONS.

OPERATING AGREEMENTS FOR LIMITED LIABIL-
ITY COMPANIES (BOm MEMBER & MANAG~;R).
SIMPLE WILL FORMS & ORDf. FORM.

ASK ABOUT
WILL & TRUST STATIONERY...
INDEX TABS & CLOSING SETS...

REGISTERED AGENCY SERVICES
FOR MONTANA /

ORDER TOLL FREE!
PHONE 1-800-874-6570

FAX 1-800-874-6568
E-MAIL corpkit(! digisys.nct

ORDERS IN BY 2:00 PM SHIPPED SAME DA Y.
55.00 PER Kff UPS GROUND CHARGE.

LAW FIRMS: WE WILL BILL WITI YOUR ORDER.
SATISFACTION GUARATEED !I!

CORP.KITNORTHWEST,
INC.

413 E. SECOND SOUTH
BRIGHAM CITY, UT 84302
-- ._-=--------_._--.:= .~



lBgal Assistants forum

New Jersey Rejects Legal Assistant Licensing

Recommendations
submitted by Marilu Peterson, CIA-S

T he issue of licensing legal assistants is a subject being

reviewed nationwide, and has been the subject of the work

of a variety of committees and organizations in Utah, includ-

ing the Utah Supreme Court, the Board of Bar Commissioners,

the LegalAssistants Association of Utah, and the LegalAssistant

Division of the Utah State Bar. The most prominent of these was

the Access to justice Task Force created by the Utah Supreme

Court. The final Task Force Report submitted in late 1997

included the recommendation that legal assistants be trained

to meet the need for legal services among the low-income

population. At the suggestion of the Board of Bar Commission-

ers, the Legal Assistant Division, with signifcant input from the

LegalAssistantsAssociation of Utah, deeloped a brieflicensing

model and presented it to the Commission in April 1998. (The

Legal Assistants Association of Utah and the Legal Assistant

Division of the Utah State Bar did not then and do not now

support licensing of legal assistants.) The proposed model is

still under study. The current leadership of the Board of Bar

Commissioners has determined that licensing and regulating

legal assistants and protection of the public interest is a com-

plex issu requiring aditional deelopmet and consideration.

The following is the determination made by the New jersey

Supreme Court in response to the recommendations of its

Committee on Paralegal Education and Regulation. We

believe it will interest lawyers and legal assistants alike.

SUPREME COURT OF NEW JERSEY

ADMINISTRTIVE DETERMINATIONS

REPORT OF TIE COMMITTE ON PAREGAL
EDUCATION AND REGULATION

As part of the decision of In re Opinion No. 24 of the Commit-

tee on the Unauthorized Practice of Law, 128 NJ 114 (1992)

the Supreme Court established a committee "to study the prac-

tice of paralegals and make recommendations" to the Court.

128 NJ at 135. The Committee on Paralegal Education and

Regulation met for the first time in June of 1993. Afer extensive

investigation and discussions, the Committee fied its report with

V~I~m~ 1L ~~, 1 ~

the Court in June of 1998. In July, the Court released the report

to the public and invited comments. Interested parties who

responded included members of the public, legislators, attor-

neys, paralegals, and professional associations. Due to the high

level of interest in the subject, the comment period was

expanded from October 1998 to January 1999.

The C~urt has received and reviewed the Committee's report and

comments it generated. Nine summary statements described the

crux of the Committee's recommendations. The Court's admin-

istrative determinations follow the Committee's framework.

Preliminarily, the Court wishes to thank the Committee for its

thoughtful and thorough analysis and insights. More than 100

comments to the Committee's report were received. Those

commenting included bar associations, paralegal associations

and organizations, educational institutions, law firms, sole

practitioners, paralegals, legislators, and other professional

organizations. Numerous responses were also received from

students, recent graduates, and faculty of various paralegal

programs. The diversity of opinions articulated in the comments

demonstrated that the Committee's report had identifed and

addressed important and complex issues. Although the Court

has elected to take a different approach than that of the Com-

mittee, the scope and detail of the Committee's work and the

comments it generated have been of great value in the Court's

deliberative process.

i. Goals and Direction.

(Committee J Recommendation 1. Paralegals in New jersey

should function under the governance and direction of the

Supreme Court.

The Court remains of the view that many of the tasks conducted

by paralegals involve the practice of law. Those tasks, therefore,

properly come within the scope of the Court's constitutional

authority over the practice of law in New Jersey.

(CommitteeJ Recommendation 2. The Supreme Court pur-

suant to its constitutional authority over the practice of law

'.



should establish a regulatory scheme to govern the practice

of paralegals.

The Committee recommended that the Court establish a licens-

ing system for al paralegals. Recognizing that paralegals have

come to their positions through various educational and experi-

ential routes, the Committee recommended that a multi-tiered

licensing system be created. Plenary licensure would be available

to those who completed an American Bar Association-approved

paralegal program and restricted licensure would be available

for paralegals trained in law firms. A "grandfather" clause was

also included in the recommendation.

Some paralegals and paralegal associations endorsed the Com-

mittee's recommendations as enhancing the professionalism of

the profession and the degree of respect accorded to paralegals.

Other paralegal organizations, the American Bar Association,

and the New Jersey State Bar Association viewed the regulatory

proposal as unnecessary. The ABA noted that its review of para-

legal educational programs was not intended to serve as a

formal accreditation service. The NJSBA urged the Court to

forego establishing a regulatory system within the Judiciary. In

lieu thereof, the Association urged that the Court focus on the

responsibilty of lawyers to oversee the work of paralegals.

In reviewing the Committee's discussion of this recommenda-

tion and the concerns it generated, the Court accepted the

underlying premise; that is, that its regulation of paralegals

should be conducted in a form that best serves the needs of the

public, the bar, and the Judiciary. Pending future evaluations of

the profession, the Court has concluded that direct oversight of

paralegals is best accomplished through attorney supervision

rather than through a Court-directed licensing system. As noted

below, the Court agrees that the obligations attorneys have as

paralegal supervisors need to be set forth in greater detail.

(Commttee) Recommendation 3: Persons who seek to be practic-

ing paralegals in New jersey should be required to demonstrate

compliance with minimum hour and course content

requirements of paralegal programs offered by American

Bar Association-approved paralegal educational programs.

Although the Court would encourage those who seek to become

paralegals to engage in a broad-based educational program

such as that recommended by the American Bar Association, it

recognizes that there are many paths available to develop the

skis necessaiy to perform with competence as a paralegal. The

paralegal community and organized bar should work together

to identify and promote educational programs that wil enhance

the performance of current and future paralegals.

II. Standards for Paralegals.

(Committee) Recommendation 4: The rules proposed by the

Committee for licensing the practice of paralegals in New

jersey should be adopted by the Supreme Court.

Because the Court views the supervision of paralegals as the

responsibilty of attorneys, it has declined to adopt this Recom-

mendation, which proposed specifc Rule amendments for a

Court directed licensing system.

(Committee) Recommendation 5: The within Code ofProfès-
sional Conduct for paralegals should be adopted by the

Supreme Court to be administered by the Committee and

others in conjunction with the proposed regulatory scheme.

The Court supports in principle the creation and adoption of a

Code of Professional Conduct for Paralegals. The Court prefers,

however, that the Code be adopted through the effort of paralegals

and attorneys and their respective associations. Such a Code

would be akin to the Code of Professionalsm for Attorneys. The

Committee's proposed Code can be used as a starting point for

the consideration of this issue. To that end, the Court is referring

to the issue of a Code of Professional Conduct to the New Jersey

State Bar Association with a request that the NJSBA work with

paralegal associations and organizations to recast the Code. It is

anticipated that the results would take form as specifc guidelines

for paralegals and attorneys who are responsible for their conduct.

II. Ethics and Perfonnance Standards for Lawyers.

(Committee) Recommendation 6: The Supreme Court should

modif The Rules of Professional Conduct as recommended

(by the Committee) to incorporate ethics and petformance
standards governing New jersey lawyers in using the services

of paralegals.

The Court agrees that that the Rules of Professional Conduct

should be modifed to describe more comprehensively the

obligations imposed on attorneys by their use of paralegals. The

supervision attorneys must provide for both employee-parale-

gals and independent contractors must be detailed in the RPCs.

The Committee's Standards and proposed amendments to the

Rules of Professional Conduct are being referred to the Court's

Professional Responsibility Rules Committee rPRRC) for its

consideration and report. When preparing amendments to the

RPCs that are consistent with the Court's disposition of the

Committee's recommendation, the PRRC should invite the par-

ticipation of representatives from the Committee on Paralegal

Education and Regulation, the New Jersey State Bar Association,

and paralegal associations and organizations.
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iv. Organization and Management.

(Committee) Recommendation 7: The Standing Committee on

Paralegal Education and Regulation should be continued

and reconstituted. The Committee should be charged with

responsibility of deveioping and addressing standards and

rules governing paralegals in conformity with this report

and subject to the Supreme Court's approval.

(Committee) Recommendation 8: Operating standards, guide-

lines and rules should be developed and administered by the

Committee subject to the Supreme Court's approval.

(Committee) Recommendation 9:An administrative offce

should be established and charged with the operational

responsibility for licensing individuals as paralegals pursuant

to the rules governing licensure and conduct of paralegals

subject to the Committee's direction and the Supreme

Court's oversight.

In light of its determination not to create a Court-directed para-

legal licensing and regulation system, the Court has declined to

adopt the foregoing recommendations. The Court would, how-

ever, encourage the consideration of these proposals as part of

the development of an appropriate credentialing system by

paralegals, attorneys, and their respective professional associa-

tions. Although such a system would not include Supreme Court

certification of paralegals, it would provide a means of recog-

nizing qualified paralegals. That recognition would inure to the-

benefit of both the certifed paralegals in the attorneys who would

be seeking their services. The Court encourages the paralegal

associations and organizations to work on this issue with the

New Jersey State Bar Association and other interested entities.

Conclusion
The Court has concluded that paralegal oversight is best con-

ducted by the supervising attorneys who are responsible for all

legal work done by paralegals. That responsibility applies

whether the paralegals are employees or independent contrac-

tors. To implement that determination, the Court is directing the

Professional Responsibilty Rules Committee to prepare amend-

ments to the Rules of Professional Conduct that wil denominate,

in greater detail, the obligations of supervising attorneys.

Finally, the Court wishes to thank again all the members of the

Committee-with particular thanks to its Chair, Appellate Divi-

sion Judge Howard Kestin-for their willingness to undertake

this difficult and complex assignment. The Court's consideration

of the issues was significantly aided by the care with which the

Committee presented its views and recommendations.
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Daniel M. Torrence

II

FIRST AMENDMENT/CRIMINAL LAW

Salt Lake City v. Wood, Court of Appeals Case No. 981670-CA;

1999 UT App. 323.

Attorneys: W. Andrew McCullough for Jennifer Wood; Don M.

Wrye for Salt Lake City.

Jennifer Wood, then eighteen, was cited for dancing on stage

without a license at "Runway 69," a Salt Lake City bar. Salt Lake

City Code 5.28.030 requires dancers and other performers in

businesses sellng alcohol to have a license and be at least

twenty-one, among other requirements.

At trial, Wood moved to dismiss on the grounds that the ordi-

nance was void for vagueness, overbroad, and violates her

freedom of expression under both the federal and Utah consti-

tutions. Third District Judge William Barrett denied the motion

to dismiss, held a bench trial, and found her guilty.

On appeal, she first argued that the license requirement cannot

be justified as a regulation of alcoholic beverages under the

1Wenty-First Amendment to the United States Constitution. The

Court held that, provided the City's exercise of the 1Wenty-First

Amendment does not unduly interfere with First Amendment

rights, it wil be valid. Here, citing the public's interest in regu-

lating alcohol and preventing the employment of minors as

nude dancers, the license requirement is valid.

Wood also made First Amendment arguments. The Court held

that because the ordinance in this case is not aimed at the con-

tent of the expression, the intermediate scrutiny test, found in

United States v. O'Brien, is used. Under O'Brien, a regulation

is vald (1) if it is within the constitutional power of the Govern-

ment; (2) if it furthers an important or substantial governmental

interest; (3) if it is unrelated to the suppression of free expres-

sion; and (4) if the restriction on First Amendment freedoms is

no greater than is essentiaL.

The Court of Appeals found the O'Brien factors satisfied, ruling

that (a) "protecting societal order and morality" is a substantial

governmental interest, (b) the license requirement does not

prohibit expression, nor does it dictate or interfere with the

content of the dance, and (c) the requirement is neither difi-

cult to comply with nor unduly restrictive of expression. In

short, it is "the bare minimum" necessaiy to achieve the City's

avowed purpose of combating "prostitution, bar fights, and

public intoxication."

Judge Billngs, although concurring, was troubled by the law's

broad grant of discretion and lack of specifc standards. For

example, the ordinance requires that the City license supervisor

pass the application along to the police department which in

turn investigates the applicant's "character and background"

and give the City its opinion whether a license should be granted.

These provisions make the ordinance an unconstitutional "prior

restraint," but the issue was not raised by appellant.

In dissent, Judge Orme argues that Woods raised al appropriate

constitutional arguments in her appeal and "was convicted

under an ordinance that is obviously unconstitutional, no matter

how you slice and dice it." He argues that for people under

twenty-one, the ordinance goes far beyond establishing a

simple licensing requirement and instead prohibits any expres-

sion that constitutes "entertainment" in restaurants and other

venues servng alcohol where minors are otherwise permitted

to enter. This includes all restaurants and sports stadiums

where beer is sold.

Thus, it is ilegal for junior dril team members to perform at

half-time shows at the Delta Center during a Jazz or Starzz game.
Similarly, twenty year old ballerinas from Ballet West cannot

legally perform Swan Lake at the Salt Lake Country Club, high

school students from Holy Trinity Greek Orthodox Church may

not perform traditional Greek dances at the Grecian Garden

Restaurant, and nineteen year old student folk dancers from

BYU may not perform a square dance at Diamond Lii's Steak-

house. The law is thus obviously unconstitutional on its face.

EXTITION/CRIMINAL LAW

Boudreaux v. State, Court of Appeals Case No. 981787-CA

1999 UT App 310.

Attorneys: Andrew B. Berry, Jr. for Boudreaux; Jan Graham and

Mark E. Burns for State of Utah.

This was Kentucky's third attempt to extradite Larry Joe Boudreaux

for failng to pay child support for his daughter, a Kentucky
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resident. Sixth District Judge David Mower denied Boudreaux's

petiton for a writ of habeas corpus and Boudreaux appealed.

Boudreaux argued (1) he should have been allowed to present

evidence of his alleged innocence of the Kentucky charges at the

hearing on his habeas corpus petition; (2) the two prior habeas

proceedings, which were dismissed with prejudice, are res

judicata and thus bar tlis extradition attempt; (3) that he paid

child support, and that Utah-not Kentucky-has jurisdiction over

the dispute about child support; (4) his due process rights have

been violated by the proceedings in Kentucky and Utah; (5) the

trial court erred in not releasing him from jailor permittng

him to baiL.

The United States Constitution does not explicitly authorize

interstate extraditon of nonfugitives. Instead, Utah has codified

the Uniform Criminal Extradition Act (UCEA), which establishes

uniform procedures for handling such extraditions and allows

the governor to surrender a non-fugitive upon proper demand.

In an issue of first impression, the Court of Appeals ruled that

the case law which had developed in fugitive extradition law

should also be applied to non-fugitives extradition cases.

First, the trial court was correct in refusing to allow Boudreaux

to present his desired evidence at his habeas hearing. The scope

of inquiry in a habeas corpus proceeding brought by a non-

fugitive is limited to that allowed in fugitive extradition cases.

The only properly considered facts in such a hearing (pursuant

to Michigan v. Doran) are (a) whether the extradition documents

on their face are in order; (b) whether the petitioner has been

charged with a crime in the demanding state; (c) whether the

petitioner is the person named in the request for extradition; and

(d) whether the petitioner is a fugitive. These were not in dispute.

Second, Boudreaux's res judicata argument fails because a

different issue was decided in the two prior extradition hear-

ings. Previously, the issue was whether Boudreaux should be

extradited as a fugitive, whereas in this case, Kentucky sought

Boudreaux's extraditon as a non-fugitive.

Third, Boudreaux argued that Utah, not Kentucky, has jurisdic-

tion over the civil collection of child support. Because

Boudreaux was charged with criminal nonsupport under Ken-

tucky law, however, the civil collection of child support is not at

issue. The Court of Appeals thus rejected Boudreaux's jurisdic-

tion argument.

Fourth, because Boudreaux does not contend that the state

failed to comply with any of UCEAs procedural requirements,

his due process rights were observed by Utah.
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Fifth, Boudreaux was not entitled to baiL.. Because he was

arrested pursuant to a governor's warrant, the trial court had

discretion to deny bail if the demanding state had not provided

for baiL. Here, the Kentucky warrant had a no-bail provision.

Although mindful that Boudreaux spent more than a year in jail

pursuing his habeas petiton, the Court noted that Boudreaux

could have allowed himself to be extradited to Kentucky and

there sought baiL.

Accordingly, the Court affrmed the denial of Boudreaux's peti-

tion for writ of habeas corpus and ordered Boudreaux's

immediate extradition to Kentucky.

DISCRIMINATIONILOR

Hobbs v. Labor Commission, Labor Commission Appeals

Board, and Delta Airlines, Inc., Court of Appeals Case No.

981742-CA; 1999 UT App 308.

Attorneys: Steven W. Dougherty and Shayne R. Kohler, for

Hobbs; Alan Hennebold, for Labor Commission; Frederick R.

Thaler and Janet Hugie Smith and Benjamin A. Stone (Atlanta)

for Delta Airlines.

Max Hobbs was a baggage handler for Delta. His duties

included operating "tugs," small tractors that pull baggage

carts. He was diagnosed with bipolar disorder and had been

accommodated shortly afer being diagnosed. Later, on two

different occasions when he was not on medication, he had two

accidents while driving a tug. Afer being suspended, Hobbs

reminded Delta of his disorder and again requested accommo-

dation, such as being relieved of the duty to operate tugs until

he could stabilze his condition with medication. Delta refused

Hobbs's request for accommodation and fired him. Hobbs

asserted that he was discriminated against based on his disabil-

ity in violation of the Utah Antidiscrimination Act (UADA), found

at Utah Code section 34A-5-10 1 et seq. Hobbs fied a charge of

discrimination with the Utah Labor Commission (Commission).

The Commission's Anti-Discrimination Division (UADD) found

that Hobbs had established a prima facie case of discrimination,

and ordered reinstatement.

Delta obtained review by an Administrative Law Judge (ALJ),

arguing Hobbs's claim was preempted under the federal Airline

Deregulation Act (ADA). After a hearing, the ALJ concluded 1)

Hobbs had committed safety violations, 2) safety was related to

services under the ADA, and 3) Hobbs's claim was therefore pre-

empted under the ADA. The Appeals Board afrmed the dismissal.

The Court of Appeals noted that in employment discrimination

matters, there is a specific multi-step process to establish and



defend a claim. The employee must first establish a prima facie

case of discrimination. Then the burden shifts to the employer

to put forth a legitimate, nondiscriminatory reason for the

action taken. Finaly, the burden shifts back to the employee to

prove, by a preponderance of evidence, that the legitimate

reasons offered were a pretext for discrimination.

Here, Hobbs established a prima facie case; Delta then put forth

a legitimate reason for its action, asserting safety reasons.

Under usual circumstances, Hobbs would have the opportunity

to show this stated reason was a pretext. However, the ALJ

accepted Delta's characterization of the facts and premised her

decision on Delta's safety rationale; thus she based her legal

conclusion of pre-emption on an impermissible foundation.

Because the ALJ reached a pre-emption conclusion prematurely,

the Appeals Board likewise erred in afrming.

The Court of Appeals therefore reversed and remanded to allow

Hobbs an opportunity to prove his claim.

ADOPTIONIVISITATION

L.S.C., v. Utah, Court of Appeals Case No. 981283-CA; 1999 UT

App 315.

Attorneys: Kendall Peterson, Michael A. Stout, and Darwin H.

Bingham for L.S.C., Jan Graham, John Peterson, and Carol L.

Verdoia, for State of Utah; Martha Pierce and Kristin L. Fadel,

Guardians Ad Litem for A.B., D.B., and S.S.

This case involves the adoption of three small children, A.B.,

D.B., and S.S. (the children). L.S.C. is their grandmother. The

State sought to terminate the rights of the children's natural

parents because of a long history of substance abuse. The juve-

nile court first awarded temporaiy custody and guardianship to

the Division of Child and Family Services (DCFS). Later, the

court awarded temporaiy custody and guardianship of the two

older girls to L.S.C., and placed the newborn with the adoptive

parents, who were cousins of the children. Later, the juvenile

court terminated all rights of the natural parents.

The adoptive parents fied a petition to adopt all three children

to which L.S.C. fied an objection, and responded with her own

petition for adoption. The juvenile court held a combined hear-

ing and 0) awarded custody to the adoptive parents; and (2)

terminated L.S.C.'s visitation rights. L.S.C. appealed.

First, L.S.C. argued that she was entitled to a separate, full

evidentiaiy hearing on her adoption petition. The Court of

Appeals ruled that, in a consolidated adoption proceeding, the

court may determine that one petition is the primary matter to

be decided and hear that petiion first. If that petition is granted,

the adoption placement is concluded and there is no need to

consider the second petition.

Second, L.S.C. argued that by giving her only fourteen days

notice of the final adoption hearing, rather than thirty days

notice, she was denied her right to due process. But pursuant to

the Utah Code, L.S.C. does not fall within the class of persons

who are entitled to receive thirty days notice under the statute.

Next, L.S.C. argued that the juvenile court erred in denying her

visitation rights. The Court of Appeals affrmed the Juvenile

Court's decision that termination of the natural parents' rights

terminated the grandmother's rights as welL. Utah law only

allows for a petition for grandparent visitation in cases where

the parent has died, divorced, or legally separated from his or

her spouse. Because these circumstances are absent in this

case, L.S.C. cannot bring a petition for grandparent visitation.

Thus, the Court of Appeals ruled that the juvenile court properly

denied L.S.C.'s objection to the adoptive parents' adoption

petition and her petition for grandparent visitation rights, and

that visitation between L.S.C. and the children is now at the

discretion of the adoptive parents.

The Court noted that Utah Code section 30-5-2 was amended in

1998, and now specificaly provides that the termination of

parental rights also terminates al rights of biological grandpar-

ents to petition for visitation.

CRIMINAIACCOMPLICE LIABILITY

Utah v. Chaney, Court of Appeals Case No. 981063-CA; 1999 UT

App 309;

Attorneys: Randal K. Spencer and Margaret P. Lindsay for Chaney;

Jan Graham, Laura B. Dupai, and Craig L. Barlow for State of Utah.

When John Perry Chaney's daughter, A.C., was thirteen years old,

he told her she was going to marry Donald Beaver, their landlord,

as punishment for her "rebellious" behavior. Afer a week of

instruction on "wifely duties," Chaney gave A.C. to Beaver in a

"Patriarchal Marriage Contract." About a month later, Beaver

began having intercourse with thirteen-year-old A.C. A few months

later, A.C. left Beaver and visited Chaney, who had moved to

Idaho. Despite learning that Beaver and A.C. were having sex,

Chaney told A.C. that she needed to reconcile with Beaver.

Chaney again gave A.C. to Beaver. Later, A.C. ran away again and

returned to Chaney. Later, while in Louisiana, Chaney gave A.C.

to another man, Wayne Brasda, as his "concubine." This was

her punishment for stealing food. Brasda had sex once with A.C.
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Soon after this, A.C. ran away again. In 1996, a hearing to extra-

dite Chaney to Utah was held in Michigan. Chaney defended his

actions, stating that he was A.C.'s "patriarch," and claimed that

he had extracted a promise from both Beaver and A.C. before

the marriage that they would not have sex before A.C. turned

sixteen. At trial, the jury convicted Chaney on three counts of

rape of a child as an accomplice; he appealed.

Chaney first argued that A.C. and Beaver were married at the

time they had sexual intercourse and therefore he could not be

an accomplice to rape. The Court of Appeals held that Utah

Code section 30-1-2 reveals a legislative intent that marriages to

children under the age of fourteen are void at the outset. Thus,

the marriage was a legal nullity, and Chaney could be held liable

as an accomplice to that act.

Chaney next argued that the evidence was insuffcient to show

he knew that Beaver intended to have sex with A.C. Reviewing

the evidence in the light most favorable to the verdict of the jury,

the Court found Chaney's acts were suffcient for the verdict.

These included encouraging A.C. to reconcile with Beaver after

learning they had sex and giving her a vibrator and copies of

The Kama Sutra and The Sensuous Woman.

Chaney also argued that accomplice liability cannot attch because

he was neither physically nor constructively present when

Beaver raped A.C. The Court held that the accomplice liability

statute, Utah Code section 76-2-202, does not require actual or

constructive presence during the commission of the offense.

He also argued that his conduct was more specifcally covered

by the Utah statute criminalizing solemnization of ilegal mar-

riages. Because his conduct falls squarely under the crime of

rape of a child as a party, however, he was not entitled to be

charged merely with performing an ilegal marriage. Instead,

Chaney might have been charged under both statutes.

Chaney further argued that accomplice liabilty can attach only

where the accomplice acts with specifc intent and that the trial

court improperly instructed the juiy regarding this mens rea

requirement. Regarding this, the Court concluded that criminal

liabilty attaches to an accomplice who acts with the mental

state required for commission of the offense. Thus, the jury

could have found Chaney guilty of child rape if he: (1) with the

mental state required for the commission of rape of a child, (2)

solicited, requested, commanded, encouraged, or intentionally

aided Beaver to rape a child. Because the child rape law, Utah

Code section 76-5-402.1 (1) specifies no mens rea for the sex-

ual intercourse element, the mens rea is provided by section
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76-2-102, which provides that intent, knowledge, or reckless-

ness shal suffce when the definition of the offense does not

specify a culpable mental state.

The Court of Appeals agreed with Chaney that the trial court

erred in giving a jury instruction that failed to specify the culpa-

ble mental state required for soliciting, requesting,

commanding, or encouraging. But this followed Chaney's rejec-

tion of the trial court's correct proposed instruction. Thus,

Chaney invited the error complained of and cannot take advan-

tage of the trial court's error in the instruction given.

Finaly, the Court rejected Chaney's argument that the trial court

erred in not admittng a certain affdavit by Beaver. The afdavit

was undated, unpaginated, lacked a tyical attestation at the

end, did not say whether Beaver was making the statement from

personal knowledge, and did not state that he had even read the

document. Citing theses serious foundational problems, the

Co~rt concluded the document was properly excluded. The

conviction was afrmed.
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Utah Bar foundation

Utah Bar Foundation Elects Trustees and Officers

Randy L. Dryer, shareholder in the law firm of Parsons Behle &

Latimer, was recently elected President of the Utah Bar Founda-

tion Board of Trustees. Brian R. Florence, Ogden attorney, was

elected Vice President, and the Honorable Pamela T. Greenwood,

Utah Court of Appeals, was elected Secretarylfreasurer.

Three Utah State Bar members were elected to three-year terms

as trustees of the Utah Bar Foundation by the Bar membership

in May-Dennis V. Haslam, attorney for Lany H. Miler Sports &

Entertainment, Charlotte L. Miler, attorney for IOMEGA Corpo-

ration, and Patricia M. Leith, attorney for the Huntsman

Corporation.

The IOLTA program not only provides critical funding to agencies

that provide legal services and education to those in need and

lacking their own resources, but provides lawyers with a pain-

less way to support that effort. Utah's Bar can be proud of its

high level of participation in the IOLTA program.

Since 1985, the Utah Bar Foundation has distributed nearly $3

million to law-related programs that provide free or low cost

legal aid, legal education, mediation, and other law-related

services to the Utah community. The Foundation also provides

annual ethics and community service scholarship awards to

University of Utah and Brigham Young University law students.

Randy L. Diyer Brian R. Florence Hon. Pamela T. Greenwood

Dennis V. Haslam Charlotte L. Miler Patricia M. Leith
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Scott Daniels Anna W. Drake John W. Ogilvie

Michele Balantye

Michael McDonough
Sharon A. Donovan Del & Mary Draper RexW. Olsen

Diane H. Banks
Samuel M. Barker

Justice Champions Paul M. Durham Warren W. Driggs Robert W. Payne
Matthew C. Barneck

$500-$999 J. Mark Gibb Clifford V. Dunn Richard W. Perkins
Lauren M. Barros

Hon. Judith M. Bilngs James R. Hasenyager Hon. Christine M. Durham Dorothy C. Plesche
J. Richard Bell

Leonard W. Billngs Anne Milne M. Dirk Eastwood J. Bruce Reading Raymonds S. Berry
Robert J. DeBry DebraJ. Moore Roberl A. Echard Willam K. Reagan

Brad C. Betebenner
M. David Eckersley Paul T. Moxley Gary B. Ferguson John H. Rees Martin S. Blaustein
Cyndi W. Gilbert Eric C. Olson Lewis M. Francis Raymond B. Rounds

S. Robert Bradley
George M. Haley Kevin R. Pinegar Ronald J. Gardner Jeffrey W. Shields

G. Robert Harris M. Shane Smith James D. Gilson Steven R. Skabelund Jim Bradshaw
Robert W. Brandt

Louis T. Knauer George R. Sutton Deidre Gorman Virginia S. Smith
Kenneih E. Bresin

Jane A. Marquardt Mary S. 1ìicker Enid Greene G. Steven Sullvan
James P. Brown

Gary G. Sackett Peter L. Webster W. Eugene Hansen Daniel M. Torrence
Walter F. Bugden, Jr.

Brian W. Steffensen E. Nordell Weeks Ward W. Harper R. Kyle Treadway
Michael E. Bulson

A. Thorpe Waddingham 2 Anonymous Connie C. Holbrook Harold C. Verhaaren
Christopher Burke

GaiyR. Howe George T. Waddoups
Justice Leaders Justice Partners Marcella L. Keck Curtis R. Ward

Marilyn K. Burningham

$350-$499 $250-$349 Reid W. tambert David A. Westerby
Budge W. Call

John A. Adams Timothy C. Allen Ray R. Christensen
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John O. Christiansen
Maiy Jane Ciccarello

Mary C. Cline

Craig C. Coburn

Damon E. Coombs

John W. Creer

Kirk A. Cullmore
Lynn S. Davies

T. Richard Davis

A. John Davis, II

Michael 1. Deamer

James H. Deans
Brett J. DelPorto

David S. Dolowitz

Denise A. Dragoo

Curtis J. Drake

Douglas M. Durbano

Joni Dykstra
Russell C. Fericks

Angela 1. Frankln
Hon. Denise M. Fuchs
D. Jay Gamble

Margaret M. Ganyo

Carlos & Kim Garvin

Robert G. Gilchrist

Janet A. Goldstein
Laura M. Gray

Oliver W. Gushee, Jr.

Wiliam Hadley

H. Reese Hansen
Scott W. Hansen

Craige F. Harrison
Laurie S. Hart
Sherrie M. Hayashi

Joseph 1. Henriod
Merril 1. Hermansen
Marva Hicken
Audrey Hollaai"

Hon. Richard C. Howe

Nathan D. Hult

Bob & Peggy Hunt

Wiliam R. Hyde

James R. Ivins
Craig T. Jacobsen

Gary 1. Johnson

Jeffrey M. Jones
Stephen W. Julien

David E Klomp

Kate Lahey

Linda Lepreau

KayM. Lewis

Willam B. Lockhart
MaiyLyman
Frederick M. MacDonald

Michelle K. Madden

Brent V. Manning

Teresa J. Mareck
Suzanne Marelius
MichaelJ. Mazuran
Karen W. McCreary

Lynn C. McMurray

Thommas McWhorter
Karie 1. Minaga-Miya

Eric A. Mittelstadt

Michael Mower

George 1' Naegle

Richard H. Nixon

C.Dane Nolan

Valerie J. O'Brien

John Hays O'Donnell

Shauna H. O'Neil

JoyE.Onton
John P. Pace
Brett F. Paulsen

Robert G. Pruitt, II
Stewart P. Ralphs

Robin 1. Ravert

Wiliam S. Richards
Waine C. Riches

Joanna B. Sagers
Sidney M.B. Sandberg

Roger J. Sanders

Robert 1. Schmid

Lauren I. Scholnick
Zachary 1' Shields

Mark Shurtleff

Joanne C. Slotnick
Katherine Smith

Michael D. Smith

Kathryn E. Sparks

Hon. Ted Stewart

Michele M. Straube

Kevin C. Sullvan

John F. Waldo
Frank Warner

Merril B. Weech
Brooke C. Wells

i'ynda Wendel

Monica Whalen

W. Paul Wharton

David R. York

Michael P. Zaccheo

Hon. Michael D. Zimmerman

13 Anonymous

Justice Supporters
$1-$99
Candice Anderson
Katrina Anderson

David 1. Arrington

M. John Ashton

Roger E Baron
Gregory N. Barrick

Kevin R. Bennett

Amy 1. Boettger

Becci Booth

Mary E. Boudreau

Marilyn M. Branch
Kelly G. Cardon

Kristin E. Clayton

Paul A. Curtis

Roger F. Cutler

Cynthia F. Daniels

Christine S. Decker

Dani Eyer

Irmgard Fisher
Nathan K. Fisher

Janice 1. Frost
Margaret M. Ganyo

Judy T. Gibbins
Erin Givens

James D. Glenn, Jr.
Michael Goldsmith

Frederick N. Green
Heidi L Greenway
Susan Griffth
Steven 1. Grow

lloyd A. Hardcastle
BoydJ. Hawkins

Timoihy M. Healy

Yvonne R. Hogle

Bonnie & Dan Hooper
Elizabeth A. Hruby-Mills

Dave & Val Jeffs

Janet I. Jenson
Butch L Johnson

Anthony C. Kaye

Megan Koontz

Virginia C. Lee

Hon. Denise P. Lindberg

R. Stephen Marshal
D. James Morgan

Mimi B. Mortensen

Donations from Foundations, Corporations & Organizations
BankofUlah
Cumming Foundation

Hires Big H

JEDI for Women
Kennecott Utah Copper

Lexis/Nexis

Regence BlueCross

BlueShield of Utah

Park City Bar Association

The Church of Jesus Christ of
Latter-day Saits Foundation

Utah Bar Foundation

Utah Bar i'abor & Employment

Section

In-Kind Donations
Aros.net
Andy & Rick Barros

Borge B. Andersen & Associates

David Felton & Wasatch Front Network

Imagination Graphics
Redman Moving & Storage

Robert Schmid

Signature Press
Sherrie Clark, P.R.

Biian J. Namba
Mack & Jeanine Newby
PatrickJ. O'Hara
Stanley H. Olsen

i'uke H. Ong

David Paul

John M. Pelerson

Holly B. Platter

Bret F. Randall
Kenlon W. Reeve

Rosale M. Reily

i'ynn S. Richards

Kenneth Rigirup

Stacey G. Schmidt

Syvia Schrauth

Michael 1. Schwab

Katherine Smith

James R. Soper
KathySorg
Kandi Steele

Sandra Steinvoort

Matthew A. Steward

Kyle & i'ynn Strate

Arthur J. Swindle

CarrieT. Taylor

Kathleen Toih

Donald E. Wallace

Mary Beth &

Stewart C. Walz

Michael & Jennifer Warner
Krista A. Weber-Powell

Valerie M. Wilde

Donald J. Winder
F. Christopher Yanell
Yvonne D. Zody

Cody Zumwalt

9 Anonymous

Williams

Worker's Compensation Fund
of Utah

Utah Stale Bar

Utah BarJournal
Watkiss & Skordas

This list reflecls contributions received up to October 29, 1999. We apologize for any omissions or incorrect spellngs.
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Clf CalBndar

For current seminar infonnation and registration, access our website at www.utahbar.orglcle.

r---------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------,

Regitration for eab seminar must be re:.~~~=~~~ p~?r~nsure avallabilty. Canrellations must be I,
received in writing 48 hours prior to seminar for a 75% refund, unless otherwise indicated. Door registrations
are accepted on a first come, first serve basis, plus up to a 25% late charge, unless otherwise indicated.

Registration for (Seminar Title(s)):

(1)

(3)

(2)

(4)

Name:

phone No.:

Payment: D Check Credit Card: D VISA D MasterCard

DAMEX

Bar No.:

Card No.

Exp. Date
--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
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a

DATES

12-28:99

TITLE PLACE, TIME, CLE CREDIT, PRICE

1-19-00 Trial Academy 2000:
Part I Jury Selection

Gore Auditorium, Westminster College: 6:00-8:00 p.m.; 2 hrs
CLE/LCLE; $40 Liigation Section Member, $30 YLD, $50 nonmem-
ber per seminar. For six part series: $200 Litigation Section
Members, $150 YL, $250 non member. (See insert in BarJournal)

00000000000000000000000000000000000o ~ go ~ 0g Feeling loadec\ down? ga ao ao 0o 0o ao 0
g Then lighten up at the Utah State Bai/s g
o 2000 MID-YEAR-CONVENTION 0
g at the Dixie Center at st. George! g
g Join us for infarnìative anet tifnely CLE, g
a friends and fun times. 0
g Mark your calenc\ars now (or g
g MARCH 9-11,2000. g
00000000000000000000000000000000000
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ClassifiBd Ads '
RATES & DEADLINES

Bar Member Rates: 1-50 words - $35.00/51-100 words - $45.00. Confi-
dential box is $10.00 extra. Cancellations must be in writing. For information
regarding classifed advertising, please cal (801)297-7022.

Classifed Advertising Policy: No commercial advertising is alowed in the
classifed advertising section of the Utah Bar journal. For display advertising

rates and information, please call (801)486-9095. 11 shal be the policy of the

Utah State Bar ihat no advertisement should indicate any preference, limita-
tion, specifcation, or discrimination based 011 color, handicap, religion, sex,

national origin, or age.

Utah Bar journal and lhe Uta State Bar do not assume any responsibilty for an

ad, including errors or omissions, beyond the cosl of the ad itself. Claims for

error adjusiment must be made within a reasonable tie afer the ad is published.

CAVEAT - The deadline for classifed advertisements is the firsl day of each

month prior to the month of publicalion. (Example: May 1 deadlne for June
publication). If advertisements are received later than the first, they wil be
published in the next avaiable issue. In addition, payment must be received
with the advertisement.

FOR SALE

Attorney's desk and credenza: $750. Excellent condition.

Secretary's desk: $100 or best offer. For information cal Scott

at 933-1272.

POSITIONS AVAILABLE

Part time immigration and patent attorney wanted to work on a

contract basis. Work at your home or offce or at our offce. Fax

resume to Loren Lambert 352-0645.

Salt Lake firm with substantial commercial practice seeks attor-

ney with 5 years corporate, securities, and commercial

experience. Position involves signifcant client contact and

excellent written and verbal communication skills are required.

Inquiries wil be kept confidential. Please send resume and

references to: Christine Critchley, Confdential Box #74, Utah

State Bar, 645 South 200 East, Salt Lake City, Utah, 84111.

Tax, business and estate planning firm seeks attorney with 3-5

years experience in tax and estate planning and real estate

transactions. Wil have significant client contact and manage

departmental staff. Experience drafting form documents utilz-

ing HotDocs or CapSoft and database experience helpfuL.

Position available immediately. Direct inquiries to: Fax (80l)

595-0976, E-Mail: Travis_Bowen&Jmsn.com. Or send to: Law

offces of Travis L. Bowen, P.C., ATTN: Controller, P.O. Box

11637, Salt Lake City, Utah, 84147-0637.

V~I~m~ 1 L ~~.1 ~

ERISA LAWYR. One of Utah's largest commercial law firms is

seeking an ERISA lawyer to join our Corporate Law Group.

Qualied candidates wil have at least six years of relevant pen-
sion/tax planning experience. Competitive pay and excellent

benefits. Please forward resume to: recruitment Director, P.O.

Box 11019, SaltLake City, Utah 8~147.

INTERNATIONAL LEGAL REFORM - The American Bar Associa-

tion Central and East European Law Initiative (CEELI) seeks

experienced attorneys to work on criminal, environmental,

commercial and/or civil law reform projects in Central and

Eastern Europe and the former Soviet Union. Support includes

al housing, transportation, and living expenses. Call 1-800-982-

3354 for an application.

~~

I

.'

OFFICE SPACE/SHAING

SHA OFFICE SPACE, DOWNTOWN LOCATION: 350 S. 400 E.

G-l. FULL SERVICE OFFICE, ON SITE PARNG, VERY NICE,

$450.00 PER MONTH. CONTACT 531-1900.

Smal law firm downtown with deluxe offce space for three

attorneys. Facilities include private offce, receptionist, confer-

ence room, limited library, fax, copier and telephone system.

Cal Lori at (80l) 532-7858.

Sandy Offce Space-Share space with two established attorneys.

Includes reception area, conference room, copier, fax, etc. For

additional information, please call (80l) 255-7475.

Draper, Class A offce (270 sq. ft.) available with 3 other estab-

lished attorneys, secretarial space, phone, conference room,

fax, Internet, copy machine, parking, easy access to 1-15 and

Bangerter, 10 minutes from Third District Court, 495-3500.

Great view of Lone Peak.

Executive offce space available. New Building. Classy reception

area. Centraly located. Easily accessible from the freeway.

Forrest Creek Suites 5882 S. 900 E., Suite 200, SLC. $300-$600.

Cal Eric &J 293-8100 Mon-Thur 9:00 am to 5:00 pm.

SERVICES

LEGAL RESEARCH BY DAVE, LLC: Save your client money

and yourself time. Your practice just got easier with this fast and

thorough legal researcher, proficient in all traditional methods

and computer search tools. Afordably stay informed. 915-2076

Dave Pratt.



WAS YOUR CLIENT INJURED OR ARSTED IN LAS VEGAS? Craig

P. Kenny & Associates. A Law Firm Committed to the Client,

practices primarily in the areas of Personal Injury, Workers

Compensation, Medical Malpractice and Criminal Defense. The

firm consists of 5 attorneys with over 30 years combined experi-

ence, as well as a GRET support staff. Call Craig toll free

1-888-275-3369 or e-mail CPKnssoc(gaol.com.

Med-mal Experts, Inc. Thorough medical malpractice analy-

sis and opinion letter by veteran MD specialists. Your referral to

board certified physician expert witnesses comes with this

powerful risk-free GUARTEE: you'll be happy with your

expert or we'll send you money back. Free phone help anytime.

We're fast, easy, safe. 888 521-3601.

SEXUAL ABUSE-CHILD ABUSEIEFENSE: Case analysis -

Identify investigative questioning and procedural errors in

recorded out-of-court testimony - Evaluate courts' admission of

statement evidence and testimony - Determine origin of allega-

tion and alternative sources - Appeal issues. Bruce Giffen,

M.Sc. Evidence Specialist. American Psychology-Law Society.

(801)485-4011 phone or fax.

LUMP SUMS CASH PAID For Remaining Payments on Seller-

Financed Real Estate Notes & Contracts, Business Notes,

Structured Settlements, Annuities, Inheritances In Probate,

Lottery Winnings. Since 1992. www.cascadejunding.com.

CASCADE FUNDING, INC. 1(800)476-9644.

FIDUCIARY LITIGATION; WILL & TRUST CONTSTS: Con-

sultant and expert witness. Charles M. Bennett, 77 W. 200

South, Suite 400, Salt Lake City, Utah, 84101; (801) 578-3525.

Fellow and Regent, the American College of Trust & Estate

Counsel; Adjunct Professor of Law, University of Utah; former

Chair, Estate Planning Section, Utah State Bar.

BACKGROUND VERIFICATIONS - Zaeplex, Inc. Background

Checks & Public Record Retrieval Nationwide. Call

1 (800) Background or (800)222-5476.

I jV.S+- wt'\\+-e~ +-ö

Be+- ö\\ +-l.e Ne+-.

AV'ösNe+- l.elpe~ lAe ~ö l+-.

v
ArosNct, Inc.

28 South 400 East

Salt Lake City, UT 84111

'\
A o s NET

f ?' (801) 532-2767
fax: (801) 531-9966

e-mail: info(a)aros.nct

www.aros.nct
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BAR COMMISSIONERS

DIRECTORY OF BAR COMMISSIONERS AN STAFF

Charles R. Brown
President

Tel: 532-3000

David O. Nuffer
President-Elect
Tel: 674-0400

John Adas
Tel: 532-1500

UTAH STATE BAR STAFF
Tel: 531-9077 · Fax: 531-0660

E-mail: info(¡utahbar.org

Executive Offces
John C. Baldwin

Executive Director

Tel: 297-7028

Richard M. Dibblee

Assistant Executive Director
Tel: 297-7029

Maud C. Thurman
Executive Secretaiy

Tel: 297-7031

Katherine A. Fox
General Counsel

Tel: 297-7047

Phylls Yardley

legal Secretaiy
Tel: 297-7057

Theresa Cook
Tel: 568-3558

N. George Daines
Tel: 753-4000

Scott Daniels
Tel: 583-0801

Sharon Donovan
Tel: 521-6383

Denise Dragoo
Tel: 237-1998

Calvin Gould
Tel: 544-9308

Randy S. Kester
Tel: 489-3294

Robert K. Merrell, CPA

Public Member
Tel: 583-4939

DebraJ. Moore
Tel: 366-0132

Access to JusticelPro Bono Department
Charles R.B. Slewart

Pro Bono Coordinator
Tel: 297-7049

Continuing Legal Education Department
Connie Howard
ClE Coordinator

Tel: 297-7033

Jessica Theurer
Section Support

Tel: 297-7032

Samantha Myers
ClE Assistant

Tel: 531-9077 ext. 7060

Technology Services
Toby J. Brown

Communications
Tel: 297-7027

Lincoln Mead
Manager Information Systems

Tel: 297-7050

Summer Shumway

Web Site Coordinator

Tel: 297-7051

Admissions Deparment
Darla C. Murphy

Admissions Administrator

Tel: 297-7026

Amy Nielson
Admissions Assistant

Tel: 297-7025

Bar Programs & Services
Christine Critchley

Bar Pl'grams Coordinator
Tel: 297-7022

C. Dane Nolan
Tel: 531-4132

*Ex Offcio

(non-voting commissioner)

*Gus Chin

Minority Bar Association
Tel: 535-7767

*H. Reese Hansen
Dean, Law School,

Brigham Young University
Tel: 378-6383

*James C. Jenkins
Immediate Past President

Tel: 752-1551

*Sanda Kirkham
Legal Assistant Division Representative

Tel: 263-2900

*James B. Lee
ABA Delegate
Tel: 532-1234

*Scott M. Matheson, Jr.
Dean, Law School,

University of Utah
Tel: 581-6571

*Paul T. Moxley
State Bar Delegate to ABA

Tel: 363-7500

Monica N. Jergensen
Conventions
Tel: 463-9205

*Mark C. Quinn
President, Young Lawyers Division

Tel: 524-2757

*Carol A. Stewar
Women Lawyers Representative

Tel: 297-7038

Finance Department
J. Arnold Birrell

Financial Administrator
Tel: 297-7020

Joyce N. Seeley

Financial Assistant
Tel: 297-7021

Lawyer Referral Services
Diané J. Clark

LRS Administrator

Tel: 531-9075

Law & Justice Center
Juliet Alder

law & Justice Center Coordinator
Tel: 297-7030

Consumer Assistance Coordinator
Jeannine Timothy

Tel: 297-7056

Lawyers Helping Laywers

Tel: 297-7029

ReCel)tionist
Marie Van Roosendaal (Mon., Tues. & Thurs.)

Kim L. Wilams (Wed. & Fri.)
Tel: 531-9077

Other Telephone Numbers &
E-mail Addresses Not Listed Above

Bar Il1formation Line: 297-7055
Web Site: www.uialibar.org

Mandatory CLE Board:

Sydnie W. Kuhre
MClE Administrator

297-7035

Member Benefiis
Maud C. Thurman

297-7031
E-mai: mthurman(¡utahbar.org

Offce of Professional Conduct
Tel: 531-9110 · Fax: 531-9912

E-mai: oad(¡uiahbar.org

Bily L. Walker
Senior Counsel
Tel: 297-7039

Carol A. Stewart
Deputy Counsel

Tel: 297-7038

Charles A. Gruber
Assistant Counsel

Tel: 297-7040

David A. Peña

Assistant Counsel
Tel: 297-7053

Kale A. Toomey
Assistant Counsel

Tel: 297-7041

Shelly A. Sisam
Paralegal

Tel: 297-7037

Gina Tolman
Paralegal

Tel: 297-7054

Ingrid Westphal Kelson
legal Secretaiy

Tel: 297-7044

Rosemary Reily
Receptionist
Tel: 297-7045



CERTIFICATE OF COMPLIANCE
ForYears 19_ and 19_

Name:

Utah State Board of
Continuing Legal Education
Utah Law and Justice Center

645 South 200 East
Salt Lake City, Utah 84111-3834

Telephone (801) 531-9077 . FAX (801) 531-0660

Utah State Bar Number:

Address: Telephone Number:

1.
Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of.Activity**

2.
Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity**

1.
Provider/Sponsor

Program Title

Date of Activity

2.
Provider/Sponsor

Program Title

Date of Activity

3.
Provider/Sponsor

Program Title

Date of Activity

4.
Provider/Sponsor

Program Title

Date of Activity

CLE Hours Type of Activity**

CLE Hours Type of Activity 
* *

CLE Hours Type of Activity**

CLE Hours Type of Activity**

IF YOU HAVE MORE PROGRAM ENTRIES, COpy THIS FORM AND ATTACH AN EXTRA PAGE



**EXPLANATION OF TYPE OF ACTIVITY

A. Audio/Video Tapes. No more than one-half of the credit hour requirement may be obtained
through self-study with audio and video tapes. See Regulation 4(d)-101(a).

B. Writing and Publishing an Article. Three credit hours are allowed for each 3,000 words in a
Board approved article published in a legal periodicaL. An application for accreditation of the article must
be submitted at least sixty days prior to reporting the activity for credit. No more than twelve hours of
credit may be obtained through writing and publishing an article or articles. See Regulation 4(d)-101(b).

C. Lecturing. Lecturers in an accredited continuing legal education program and part-time teach-
ers who are practitioners in an ABA approved law school may receive three hours of credit for each hour
spent in lecturing or teaching. No more than twelve hours of credit may be obtained through lecturing
and part-time teaching. No lecturing or teaching credit is available for participation in a panel discussion.
See Regulation 4(d)-101(c).

D. CLE Program. There is no restriction on the percentage of the credit hour requirement which
may be obtained through attendance at an accredited legal education program. However, a minimum of
one-third of the credit hour requirement must be obtained through attendance at live continuing legal
education programs.

THE ABOVE is ONLY A SUMMARY. FOR A FULL EXPLANATION SEE REGULATION 4(d)-101
OF THE RULES GOVERNING MANDATORY CONTINUING LEGAL EDUCATION FOR THE
STATE OF UTAH.

Regulation 5-102 - In accordance with Rule 8, each attorney shall pay a fiing fee of $5.00 at the time
of filing the statement of compliance. Any attorney who fails to complete the CLE requirement by the
December 31 deadline shall be assessed a $50.00 late fee.

I hereby certify that the information contained herein is complete and accurate. I
further certify that I am familiar with the Rules and Regulations governing Mandatory
Continuing Legal Education for the State of Utah including Regulations 5- i 03( i).

DATE: SIGNATURE:

Regulation 5-103(1) - Each attorney shall keep and maintain proof to substantiate the claims made on
any statement of compliance fied with the board. The proof may contain, but is not limited to, certificates
of completion or attendance from sponsors, certificates from course leaders or materials claimed to provide
credit. This proof shall be retained by the attorney for a period of four years from the end of the period
of which the statement of compliance is filed, and shall be submitted to the board upon written request.
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The Best Solution for All Law Firm

Whatever the size of your firm, you want the professional
liability insurance that meets your needs, at the best price.

Let us make your job easier: choose the experience, quality
and financial strength of Westport. Our innovative
coverage options and responsive, proven claim handling
are combined with competitive pricing:

. Coverage options to fit your need: Customized Practice
CoverageSM offers Professional Liability Insurance plus

options for Employee Dishonesty, Employment Practices,
Nonprofit Director & Offcer and Public Offcials' Liabilty
coverage at low, risk-related pricing.

. Stabilty For 25 years, firms have relied on our staff.

. Experience to lean on: Over 25,000 small, mid-size and

large firms trust us to insure and defend them, because
we have the industry's best claim management.

.
Westport Insurance Corporation

WWIN WestportLawyer.com

Westport

-

. Your best choice: More bar associations endorse us

than any other insurance company.

. Financial strengh: A.M. Best A++ (XV) and Standard
& Poor's AM - the highest ratings.

. Increase your purchasin power: Our Business Services

. program provides insured law firms with the same high-
quality goods and services we use, at price levels normally
available to only the largest corporate customers - offce
furniture, equipment, computers and supplies, business
records management, storage and retrieval, and more.

Endorsed by the Utah State Bar

CON T

Uta8tateBa

Program Administrator:

N TAL
L.L.C.INSURANC

1-801-466-0805 II

d



Utah State Bar
645 South 200 East
Salt Lake City, Utah 84111
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It's All About Choices

Every small law firm has its own set of unique research needs.

That's why LEXIStBL.NEXIS(B MVP for small law firms has so many choices. The choice to work at

home, at the offce, or on the road (we're conveniently accessible on the Web at lexis.com).

Your choice of custom packages- at your choice of prices (all at fixed monthly rates). Plus, you

have a huge choice of value-added products and services (SHEPARD'S(B, Matthew Bender(B,

Martindale-Hubbell(B and more). Sweet.

A MEMBER SERVICE OF

Choices you can afford.
1.800.356.6548 mention offer 1270

w w w . I. e xis . com

LEXIS and NEXIS are registered trademarks of Reed Elsevier Properties Inc., used under license.
The INFORMATION ARRAY logo is a Irademark 01 Reed Elsevier Properlies Inc.. used under license.
'" 1999 LEXIS-NEXIS. a division 01 Reed Elsevier Inc. All righls reserved.

."
LEXIS~. NEXIS~
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MVP for Small Law Firms
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