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Morgan & Hansen
takes pleasure in announcing that

Darwin C. Hansen
has been appointed District Judge

in the Second Judicial District
and by reason thereof,
our new name will be

MORGAN, MEYER
& RICE

In addition, Jenniffer Nelson
has become a new associate with our firm.

Stephen G. Morgan
Cynthia K.C. Meyer

Mitchel T. Rice

Joseph E. Minnock
Eric C. Singleton
Jeffrey C. Miner
Jenniffer Nelson

Kearns Building, Eighth Floor
136 South Main Street

Salt Lake City, Utah 84101
Telephone: (801) 531-7888
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, PRESIDENT'S MESSAGE

What Really Happens at the
Wom~n Lawyers of Utah Retrt

The great truth is that women actually
like men, and men can never believe it.

-Isabel Patterson

For several years I have attended the

Women Lawyers of Utah (WLU) retreat.

Each lime before and after ihe event I

am asked a varieiy of questions: "What

do you women do at a retreat?" "Isn't it

just a men bashing session?" "Why do
you still need women's organizations
since there are so many of you now?"

The questions are usually accompanied

with looks of distrust and irepidation.

This year the National Association of

Women Judges met in Salt Lake Ciiy,
we are celebrating women in the legal

profession at the First Hundred dinner,

and I happen to be president of the
Bar-and a woman. So I thought it was

a good time (and maybe even my

responsibility) to try to answer these
questions, at least from my perspective.

As with most things, myth and imagi-

nation are far more interesting than
realiiy. I'm afraid that is also true of the

WLU retreat. There are no secret hand-
shakes, animal or human sacrifices, or

hazing rituals. Rather, most of the retreat

is spent attending continuing legal edu-
cation programs-effective oral

advocacy, writing siyles, client develop-

ment, client interview techniques.
Sometimes these programs will focus on
issues that may be encountered more

often by women. The social part of the
retreat includes dinner, time in the hot

tub, hiking with Liz King, and mostly

catching up with acquaintances. It pro-

vides ån opportuniiy for new lawyers to
meet more experienced lawyers in a
relaxed, intimate selting. I have heard
liltle, if any, complaining about men.
Social conversation often focuses on

by Charlotte L. Miller

how to fill the roles of a parent, lawyer

and spouse. It is always helpful to learn

that even those who appear to juggle
those roles with grace and ease, strug-

gle daily. I suppose some men may be
disappointed to learn that they are not

ihe center of conversation at the WLU

retreat, just as some women may be dis-

appointed to find they are not at the
heart of conversations among men.

Although there are an increasing

number of women in the legal profes-
sion, women are still in the minoriiy. In

Utah, seventeen percent of Bar mem-

bers are women. Because women often

are in the minoriiy, especially in posi-

tions of power, it is helpful for them to
share experiences. I often find myself as

the only woman at a business meeting,
and there continue to be people who
don't know how to interact profession-
ally with professional women. For me, it

has been helpful to share difficult experi-

ences so that I can find belter ways to
react, or not to react, to those situations

in the future. Some men continue to be

uncomfortable with women in the work-

place and therefore make inappropriate

comments or take positions that may
result in harm to a woman profession-
ally. For example, men who are
uncomfortable engaging in business
lunches with women, or traveling with a

woman colleague, may prevent the
woman from having the same opportu-

nities as a man. Finding constructive
and educational methods for address-
ing these situations is one of the benefits

of events like ihe WLU retreat.

It is encouraging that men are also
supportive of women in the legal profes-

sion. Recently, I attended a National
Conference of Bar Presidents conven-
tion with some of my colleagues from

the Utah State Bar. I sat down one
morning at a breakfast. table, and two
of my colleagues sat on either side of
me. A president-elect from an eastern
state was silting across from us and I
introduced myself as the president of the

Utah State Bar, and I introduced my col-

leagues. Another attorney complimented

Utah on its participation at the conven-
tion. The eastern preSident-elect

commented, "They sure know who to
put in ihe middle-the young, good look-

ing chick." My male colleagues were
appalled and irritated at the remark.
The eastern president-elect immediately

lost any credibiliiy wiih other altorneys
at the table. They went out of their way

to apologize for the comment and make
sure I was not uncomfortable. We have
since had great fun laughing at this gen-

tleman's expense. It did me liltle, if any,

harm because this gentleman has no

power or authoriiy over me, but imagine

how he must make the women associ-
ates in his firm feel-if there are any.

One of the greatest examples of sup-
port for women in the legal profession is

this year's recipient of the Dorothy Mer-

rill Brothers Award. The Bar gives this
award to an individual who has con-
tributed to the advancement of women

in the legal profession. This year's recip-

ient is James B. Lee. Constance
Lundberg nominated James Lee because

he was instrumental in getting her hired

at Parsons, Behle and Latimer tweniy-

five years ago when firms in Salt Lake

would not hire women. After James

fought to get Constance hired he
encouraged other firms to hire women.

Constance wrote in her nomination:

James called partners of other
firms and chided them, in a good

humored, razzing way, about not
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hiring women too. One named
partner of another major firm said
they were afraid to hire me,

because they Ihought they couldn't

control me. james' answer: 'Why
the hell would you want a lawyer
you could control?'

james not only enabled Constance to
have a job, he assigned her major

accounts and mentored her. Amazingly,
james is still encouraging women lawyers

today. Lois Baar, who works with james
now, also nominaIed him. She writes:

james hasn't given speeches on
women's rights. He hasn't joined
Women Lawyers of Utah. He hasn't
headed up a commission focused

solely on women in the legal profes-

sion . . . (MJy nomination is based

on first hand knowledge of jim's ,cn-

tribution inside Parsons Behle &
Latimer. This is a difficult and rare
contri bution beca use iI involves
building relationships and mentoring

women in a way that helps them to
learn and gather experiences ihat
make them feel like equals in a pro-

fession that has not always

welcomed women.

I was extraordinarily lucky to work at Par-

sons, Behle and Latimer-and for ConsIance

and james before I went to law school.
Some of the first lawyers I ever met in my
life were Constance Lundberg, Barbara
Polich, and Kathleen Lowe, and some of
their colleagues-Larry Stevens, Daniel
Allred and Randy Dryer. What I realize
now is that I never thoughI of Constance,

""""

Barbara and Kathy as "women" lawyers.

Each had her own style and all were
respected lawyers in the firm. That experi-

ence gave me a positive and healthy view

of the legal profession. I credit james Lee
for creating an atmosphere in which
lawyers were allowed to grow in their pro-

fession withouI regard 10 gender, long

before it was politically correct or fashion-

able to be a "liberated" man.

We all should look to james Lee as an
example. If we are more like him, there
eventually may be no need for women's
organizations and retreats, or the need for

them will evolve to serve another purpose.

ROCKY MOUNTAIN
BIOTECHNOLOGY SYMPOSIUM '98

This year's speakers include:

+Richard Seldon, M.D., Ph.D.
CEO of Transkaotic Therapies
Cambridge, MA

+Peter Meldrum
CEO of Myrad Genetics
Salt Lae City, UT

+Dinesh Patel, Ph.D.
CEO of TheraTech
Salt Lae City, UT

+Michae1 Gabridge, Ph.D.
Director of University Technology Corp.
Boulder, CO

+ Attomeys from Madson & Metcal:
L. Craig Metcal, J.D.
Kenneth G. Chahe, Ph.D., J.D.
Baron W. Giddigs, Ph.D., J.D.

Januar 23, 1998
8 a.m. - 1 p.m.
University Park Hotel
Bal Room
500 Wakara Way
Salt Lake City, Utah 84108

No Registration Fee - RSVP Required
200 seat limit

CLE Credit Avaiable

SPONSORED BY:

For inormation and registration:
http:\ \ww.mmlaw.com

or cal Jil Geurtsen at 80 i \ 537 - i 700

MASON & METCALF
(biotechnology 1
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COMMISSIONERS REpORT

It has been six months since I was

PresidenI of the Utah State Bar It seems
like six years. I have the grand opportu-

nity of once more bending your ear,
writing about anything I choose, this
being about my fifteenth time at the
computer, attempting to convey some-
thing of worth. After six years on the Bar

Commission, and about seventeen
years of Bar work, I sometimes wonder
if I have much more to say. But I now
have a new computer, and I still have a

couple of words left. I sit in an interest-
ing position, not only as an immediate

past President but also as an active, vot-

ing Bar Commissioner from the Second
DisIrict i have the history of the Bar and

all that I have experienced in its leader-
ship role and also the ongoing

interaction as a Commissioner. This is a

difficult buI enlightening position from
which I must temper my involvement.
Obviously, i still have important work to

do, but I have to let oihers take their
besI shot wiihout trying to take over. To

the best of my knowledge, I am the first

to have this experience, as a President,

and then again as a Bar Commissioner.

Ii is wonderful to still be involved in the

day to day workings of the Bar, but
obviously to a much lesser degree. i
used 10 spend weekends, workdays,
holidays, any day, doing Bar work.
Now i acIually go to work and practice
law. i cannot begin to tell you what a
change from being the Prez to practic-

ing law again. Don't get me wrong. A
Bar Commissioner still involves a great

deal of ouIside time and effort, but it
does not require a dedication for a year
like the position of President. It allows
me to step back and watch somewhat,

rather than always having to be one
step ahead.

When i was told i would have the

I'm Back!
by Sleven M. Kaufman

opporIuniIy to write for the Voir Dire edi-

tion of our Bar Journal, i felt especially
proud because these editions offer our

membership a new avenue of learning.

This allows for yet another format for us

to express our ideas and ideals. i have
spent over twenIy years in the practice
of law, and as most of you know, my

agenda has been to promote civility
and professionalism. I've written about

"kissing lawyers" and received a great

deal of feedback over the years. We
did a promoIion about ihe good things

lawyers do entitled "Did you hear the
one about the lawyer?" To the extenI I

could, I took that message to Bars
around the nation when I was President.
The editorial staff of this particular edi-
tion, although allowing me full editorial

freedom, asked me to talk about what I

learned from other state Bars while i
had the opportuniIy to meet and greet

their leadership. I can Iell you ihat we
are on the cutting edge when iI comes

to state Bars. Although we are a small

to mid-size Bar, we have leadership ihat

commands big ideas. We are progres-

sive in the way we view our duties and
obligations as Bar leaders. We have
members of the Bar and its Commission

alike who are working for a better Bar,
not for just today, but for our future mem-

bership. We have a commitment to our

members which, I found, to be unparal-
leled. And that is serious stuff because i

visited several state Bars, attended both

regional and national conventions

where people spoke about every issue
one might imagine. I picked up impor-

tant ideas, but what I mostly did was
reviIalize my vision for our Bar It is a
vision held by most past Presidents and
our current President, and i am confi-
dent future Presidents will carry the
same flag. ThatHag is the flag of jusIice

and fair play, caring for all mankind so
that all have equal access 10 an honest
justice, civility and professionalism
within our ranks, and a keen desire to
make the practice of law continue to
top the list of noble professions. I could
go on and on about ihe way our Bar
works, what I learned as President, and
what I am learning as a Bar Commis-

sioner again. But I feel iI is more
important to only suggest that this Bar

has had a continued high level of lead-

ership, with a membership ihat overall
is tops in my book, with a judiciary that

continues to glow as a light for all to
aspire to, with a professional and car-

ing staff to facilitate the needs of our
membership.

For the record, it is a beautiful day.

Yesterday was Thanksgiving and we
have much to be ihankful for. I am
thankful for all of your friendships. I am

thankful that I have the privilege to
practice law in a state where profes-

sionalism and civility are not just
buzzwords, but are ideals of our mem-

bership. I am thankful I had one more
chance to bend your ear, take a
moment of your time, and that you
allow me ihe grand privilege of being a

lawyer among your ranks. This will
probably be my last opportunity to have

this wonderful forum, aI least for awhile.

By the time you read this, it will be
1998, so may I also wish you a won-
derful and fulfilling New Year! i hope to

talk to you again.
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tROM OUR PERSPECTIVE
Let Us Not Waver in Our Commitment to Provide Legal

Servces for Utah's Poor

In this column in the Summer 1995
issue, we expressed dismay at what
appeared to be the inevitable extinction

of the Legal Services Corporation.

Since ihat time, we have been paying
close attention to ihe Bar's efforts on sev-

eralfronts to provide the poor wiih

meaningful access to the courts, and to

the membership's responses to various

proposals made by Bar leadership for
filling the gaping holes leh by the near-
demise of the LSC. We hope that what
we perceive as a wavering commitment

to pick up the slack is merely a reflec-
tion of the growing pains inherent in
implementing what is, aHer all, a revolu-

tionary approach to achieving equal
justice by ensuring equal access.

In response to the funding crisis at
Utah Legal Services Corporation, which
received more than eighty percent of its

budget from the LSC, the Utah State Bar
in 1996 formed the Access to Justice
Task Force. Its mission was to review
legal services alternatives for Utah's

poor, and to look into various options

for improving those services.
The recent bad news from ihe Task

Force is that, even as funding resources
are disappearing, the legal needs of .
the poor are "overwhelming." Access to

Justice Task Force, Preliminary Final
Report, at 2. No surprise there. But
what does the Task Force propose that
we do about it? Clearly, some sort of
organized effort on the part of the Bar is
essential; also essential is the member-
ship's commitment to support those
efforts, not only with dollars and with
donated time, but with public affirma-
tion that access to the courts is essential
to sustaining our collective freedom.

The Task Force recommended that
the Bar coordinate pro bono programs

by sponsoring its own projects, as well
as by recruiting and training attorneys

to participate in pro bono projects

sponsored by other organizations. Early

requests for volunteers provoked hun-
dreds of willing atIorneys to step
forward, but there were no practical
means of assigning them to particular
cases. The Task Force rightly considers

this the Bar administration's role, and,
for the last eighteen months or so, the
Bar has funded a position aimed at the
monumental task of matching volunteer

altorneys to cases. Last year, however,

the Pro Bono Project staff position went

vacant for a period during which cases
were not placed. The delay in case
placement presumably was com-

pounded further by the necessity of
training the person newly hired. Given
the "overwhelming" nature of the prob-
lem, the Bar ought to fund additional
staff positions for this essential project,

and take steps to avoid personnel

vacancies.
Another of the Task Force's recom-

mendations concerns licensing legal
assistants. Although both sides of this
matter are addressed more thoroughly
in one of ihis issue's Point/Counterpoint
pieces, we favor the Task Force's view

that the Bar should look into licensing
legal assistants to permit them to pro-
vide limited legal services, so long as
they work under ihe close supervision of

analtorney. In this manner, the agencies
providing legal services to the poor

could increase the number of clients
served without increasing their budgets.

Perhaps the most controversial of the

Task Force's recommendations is its rec-

ommendation that attorneys be
required, as a condition of renewing

their licenses, to report the amount of

pro bono work performed during the
preceding year. Frankly, we're baffled
by the negative responses we've heard,
although nobody seems to want to
make a public, in-print stand on the
point. Indeed, the heat being generated
is proportionate to what we'd expect if
the Bar were proposing to mandate the
performance of pro bono work, rather
than merely its reporting. We hope that
this doesn't signify the membership's
lack of commitment to performing such

work, but it is difficult to come up with
alternative reasons for all the flap.

"Equal justice under law" should be
more than a catchy phrase carved in
stone above the United States Supreme
Court. Achieving that lofty goal, a nec-
essary predicate of which is access to
the courts, requires more than lip-service

from Bar leadership. We urge the Bar
leadership to continue its efforts to pro-
vide dynamic leadership, and work
toward establishing an innovative, ade-
quately funded means of ensuring that
those with low income have meaningful

access to justice.

This is not enough, however. The Bar's,

membership must get solidly behind the
recommendations of the Task Force;
token efforts are insufficient. By common

assent, we have just contributed a sub-
stantial sum to beautify the new courts
complex, arguably the most significant,
and grand, public building erected in
downtown Salt Lake City in this half of
the century. But we must ensure that this
is not the greatest measure of our contri-

bution to the public good. Only by
safeguarding access to thai grand new
building for rich and poor alike can we
claim that we have met our obligation
to ensure equal justice.
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RtlORT FROM THE CHAIR

In my first Report, I thought I should
let you know a little bit about "the
Chair," give you an overview of the
masterminds leading the LitigaIion Sec-

lion, a.k.a. the Executive Committee

and a rundown of the overwhelming
benefits of Section membership, and
issue a plea for help.

"The Chair" this year is more akin to

a Sam's Club Synthetic side chair,
raiher than the Ethan Allan Leather

Wingback of my predecessors. I am
your basic blue-collar insurance defense
attorney who works behind a Steelcase
desk in Murray, Utah. I don't have the
influence or power of some of my "big
name" predecessors. I also don't have
the legal experience of the majoriiy of
the members of this Section, as I am ¡ust

entering into my Ienth year of practice.

Why, then, or how did I ever
become "the Chair?" Quite simply,
three years ago Rocky Anderson asked

me to take a few notes at an 8 a.m.
Executive Committee meeting. A little

bleary-eyed and very naive, I whole-
heartedly accepted the assignment.

Rocky also asked me to keep track of
the Section's financ~s. Too embarrassed

to publicly admit that I had never bal-
anced my personal checking account, I

begrudgingly took on that assignment

as well. Three years later, and with
funds still in the Section account, I
ascended to the position of "the Chair."

The key component of the Section's

administrative ensemble is not "the
Chair," but the versatile, yet durable
Executive Committee. The Committee is

comprised of a hybrid of the Section's
membership-lawyers from large, small,

and solo firms, corporate attorneys,
lawyers from state and couniy govern-

ment, representatives from Young

Lawyers, the Minoriiy Bar, and Women

Lawyers. The Committee is also fortu-

nate to receive tremendous insight from

the Bench as well. A domestic relations
commissioner, and state and appellate

court ¡udges complete ihe committee.

The Executive Committee meets
monthly. But the majoriiy of the Section's

pro¡ects are generated in the subcom-

mittees that meet as needed. Members

of the Executive Committee chair the
subcommittees. The Section's Executive

Committee members are identified in
this issue's masthead, and the subcom-

mittees are listed below.

More than 860 astute members of
the Bar have availed themselves of the

accoutrements of Section membership.

A mere $35 Section fee entitles members

to discounIs to all Section-sponsored

seminars-the Trial Academy, Evening

With Third District Court Judges, quar-
terly CLE luncheons, and the NITA Trial

Practice Seminar. The Section owns
approximately 170 CLE tapes and

videos. Section members may check out
the tapes at no charge, while everyone

else pays $30 per rental.

The Section also provides several
benefits with no price tag attached. Voir

Dire, published twice a year for ihe
entire Bar, is partially subsidized by
Section funds. The SecIon also spon-
sors Mid-year and Annual Meeting
keynote speakers. Mandatory new
lawyer ethics Iraining, legislative
research, and the Model Utah Jury

Instructions emanate from Section sub-

committees as well.

During 1998, the Section is plan-
ning to co-sponsor a seminar on

appellate advocacy. A Section pro

bono pro¡ect is also in the makes, along

with a social event. Finally, we hope to

have all of the Section news and events
on-line on the Bar's Web Site.

We need assistance in helping the
Section accomplish the items on this
ambitious slate of events. Although the

Section has more members than any
other of ihe Bar's organizations, the

number of members volunteering for
subcommittees is few. With many new
events, proiects, and/or subcommittees,

perhaps several of you would be inter-

ested in becoming more involved.
Please take a look at the list of subcom-

mittees, call the committee chair, and
volunteer to help. You, too, may one
day become "the Chair."

Vickie Kidman
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Litigation Section Subcommitts
Voir Dire Committee
Francis J Carney

Cameron S. Denning

Matthew J Harmer

Hon. Robert K. Hilder

Victoria K. Kidman

jack Morgan

D. Malthew Moscon

Hon. Gregory K. Orme

Karra J Porter

Kate A. Toomey

Model Utah Jury Instructions
Committee
john L. Young, Chair

Evening With the District Court
Judges Committee
Roger Bullock, Co-Chair

Hon. Pamela Greenwood, Co-Chair

janet Goldstein

Utah State Bar Mid-year
Committee
VacantTrial Academy Committee

Francis J Carney

David j. jordan

Hon. Pat B. Brian

Utah State Bar Annual
Meeting Committee
Robert G. Wright, Chair

Professionalism and Civilty
Committee
Craig Adamson, Chair

Courts Committee
Kent B. Scott, Chair

Legislation/Rules Committee
Frank R. Pignanelli, Chair

Membership Recruitment
Committee
Cameron S. Denning, Chair

NITA Trial Practice Seminar
Committee
Vacant

CLE Luncheon Committee
Paul Maughn, Chair

Annual Litigation Section
Meeting/Event Committee
janet Goldstein, Chair

Section Pro Bono Project
Committee
JUlie Lund, Chair

Internet-Web Site Committee
Proposed

The Law Firm of
TESCH, THOMPSON & FAY, L.C.

The Law Firm of
TESCH, THOMPSON & FAY, L.C.

Joseph E. Tesch
David B. Thomps9n*
John Farrell Fay+
Dwayne A. Vance+
Jennifer L. Ross
Tracy Paul
Christia Inge Mier
+ Also admitted in California ~
* Also admitted in Oregon & Colorado

is pleased to announce that

DAVID B. THOMPSON

has returned to ful time practice with

the firm, after a leave of absence to work
in the Oregon Attorney General's Offce.
Mr. Thompson wl1 continue to specialize

in the area of appelte law.

has become associated with the rirm.
314 Main Street, Suite 201

P.O. Box 3390
Park City, Utah 84060-3390

Telephone: (435) 649-0077
SLC Telephone: 1801) 363-5111

Facsimile: (435) 649-2561

314 Main Street, Suite 201
P.O. Box 3390

Park City, Utah 84060-3390

Telephone: (435) 649-0077
SLC Telephone: (801) 363-5111

Facsimile: (435) 649-2561
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CIVIL LITIGATION

The Bar's Proscription Against
Engaging in Ofnsive Personality

An attorney, at the deposition of his
wife in an action concerning her former

spouse, baits the opposing counsel with

"macho" verbal attacks and makes thinly

veiled derogatory remarks concerning the

opposing counsel's heritage. An attorney
aI his homeowners meeting berates a
member of the Board, verbally abusing
him in ihe meeting, accusing him of crimi-

nal conduct, publicly humiliating him, and

threaIening to make the Board member's

life miserable because he is an attorney

and can drag the Board member into
court. In the midst of a disagreement, a
male attorney faxes a female attorney a
letter making gender-specific, vulgar
remarks impugning all female attorneys'

abilities. This, after ihe female attorney,
using a well-known four-letter word, tells

the male attorney whai he may do with
himself. Another attorney, upset with the
opposing party's self-help actions, which
result in a utility company cutting off power

to the attorney's client's house, curses the

opposing party's attorney in a letter in
which profanity is used in several places.

Each of these incidents has been ihe

source of complaints to the Utah State

Bar's Office of Attorney Discipline. Each is

considered unprofessional and offensive.

And each is considered an ethics viola-
tion. But of what rules?

These examples of "offensive personal-

ity" are considered to be violations of a
little-known rule that is not a Rule of Profes-

sional Conduct, but is one of ihe Rules for

Integration and Management of the Utah

State Bar ("RIM"). Rule 21 of the RIM pro-

Mr. Gruber is Assistant Disciplinary Counsel wiih the Utah
Slate Bars Office of Marney Discipline.

by Charles A. Gruber

vides, in part:

Duties of attorneys and counselors. It

is the duty of an attorney and coun-

selor: . . . To abstain from all

offensive personality, and to advance

no fact prejudicial to the honor or
reputation of a party or a witness,

unless required by the justice of the

cause with which he is charged.
Rule 9 of ihe Rules of Lawyer Discipline

and Disability provides, in part, as follows:

"It shall be a ground for discipline for a
lawyer to: (a) vioiaIe the Rules of Profes-

sional Conduct or any other rules of this
jurisdicion regarding professional conduct
of lawyers; . . . ." Thus, a violation of Rule

21 e, in conjunction with Rule 9 of the Rules

of Lawyer Discipline and Disability, consti-

tutes a violation that subjects the attorney to

discipline by the Ethics and Discipline

Committee of the Utah Stale Bar

+

'offensive personalityj
language is . . . a directive

from the Supreme Court

to practicing aUorneys
in Utah to be civi4

polite, and respectf
+

What are these Rules for Integration
and Management? In 1931, the Utah
State Bar was sIatutorily integrated by mak-

ing all attorneys licensed to practice law in

Utah members of ihe Bar, subject to the
rules and regulaIions promulgated by the

Bar Since then, all rules and regulations of

the Bar have been subject to approval by

ihe Utah Supreme Court, which has the
constitutional power to regulate attorneys
in Utah. In 1981, the Supreme Court, to

memorialize its relationship to the Bar, pro-

mulgated the RIM. Included in the RIM, as

amended, is the language of Rule 21 e
concerning "offensive personality." That
language is not merely hortatory, but is a

directive from the Supreme Court to prac-
ticing attorneys in Utah to be civil, polite,

and respectfuL.

On January 1, 1988 the Supreme Court

ado pied ihe Rules of Professional Con-

duct Those rules, and in particular Rule
4.4, reiterate the spirit of Rule 21 e. Rule

4.4 (Respect for Rights of Third Persons) of

the Rules of Professional Conduct states:

In representing a client, a lawyer
shall not use means that have no
subsIantial purpose other than to
embarrass, delay, or burden a third

person, or use methods of obtaining

evidence that violate the legal rights

of such a person.

The Utah Rules of Professional Conduct

are based on the Model Rules of Profes-

sional Conduct promulgated by the
American Bar Association. The comments

following ABA Model Rule 4.4 cite cases

from across the country in which Rule 4.4

has been used to sanction attorneys for
behavior similar to that described above.

Rule 4.4 has been applied to attorneys'

actions while representing themselves, rep-

resenting others, and in their behavior
towards opposing counsel, opposing par-

ties, witnesses, judges, courI staff, and jurors.

WhaI if it is the client who urges the
attorney to engage in offensive acts? Rule
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1. 16(a)( 1) of the Rules of Professional
Conduct mandates that the attorney with-

draw from the representation, because
such conduct would be a violation of the

Rules of Professional Conduct. An attorney

may not use the excuse of "following
orders" from a client as a rationale for
being mean-spirited or abusive.

The Rules of Professional Conduct and

the Rules for Integration and Management

of the Utah State Bar do not prevent an

attorney from aggressively and vigorously

representing a client. But the message from

ihe Supreme Court is clear: if an attorney
is obnoxious, rude, profane, or bellicose,

then that aitorney should be disciplined.
Civility is noI optional; it is a professional
requirement, the violation of which can
result in sanctions or even possibly the loss

of one's license to practice law. __

~ I
II

The Uncivil Litigator
At last we have received a submis-

sion for this column. We've
fictionalized the name of the offending

author (as well as that of the person

referred to in the letter) because we
realize that this letter was part of a
larger and acrimonious dispute

between counsel. Nevertheless, we

consider it an excellent example of
uncivil litigation.

Dear Mr., Mrs., Ms., Miss, Master, or

Gender Neutral unentity:

From one professional to a P.M.S.

handicapped inconsiderate emotion-

ally and intellectually impaired

unentity, had there been a problem a

simple and courteous phone call
would have been sufficient to cure the

problem¡.J I'm sure this simplicity
escaped you. . .. Since we did

assume thai any law firm would
behave professionally and not with an

irresponsible emotionally and intellec-

tually handicapped temper tantrum,
may we convey our most insincere
apologies. . .. Please advise capitol

directories of Ms. Uninvolved Attor-
ney's new address and please set
aside your peity emotionally handi-

capped differences with Ms.
Uninvolved Aitorney long enough to
inform this office of her new address
and phone number. i don't know if
this taxes your attention span or not,

however your assistance would be
appreciated.

I refuse to have a baltle of wits
with and (sicJ unarmed person, yours

(sicJ!

Jeffrey E. R. King

I

f

Code-Co's Internet Access to Utah Law
http://www.code-co.com/utah

With a computer and a modem, eveiy member of your firm can have ,unlimted access to

~ The Utah Code
~ The most recent Utah Advance Reports

~ The Utah Administrative Code
~ The Utah Legislative Report

and
Code-Co's NEW

~ Legislative Tracking Service

_ Always current _ No "per minute" charges _ Much lower cost than an "on-line" servce _
_ FULL TEXT SEARCHING _

Preview on the Internet at: htt://ww.code-co.com/utah.
get a FREE TRIAL PASSWORD from Code-Co* at

E-mail: admin~code-co.com
SLC: 364-2633 Provo: 226-6876

Elsewhere Toll Free: 1-800-255-5294
*Also ask about customer Special Package Discount
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~OlNT /COD NTERPOINT

The Changes in Federal Discovery Rules:
A Legacy of Chaos, IneHetiveness,
and Diversion From Real Solutions

i

1

Clarence Darrow is silting in his office,
immersed in reading The Origin of
Species. A knock at his door.

Darrow: (Mumbling; not looking up
from his book.) Yes, Della, what is it?

Della: Mr. Darrow, there are two nice-
looking young men here to see you. They

don't have an appointment, but say it's
urgent.

Darrow: (Gruffy.) All right then, show
them in.

Door opens. Two young men, one eigh-

teen and the other nineteen years old
enter. Darrow looks up from his book,
peering over the top of his spectacles.
Darrow: Well, come in, come in. Take
a seat.

Nathan and Dick sit down.

Mr. Anderson is a shareholder of ihe Soli Lake City low
firm Anderson & Korrenberg_

by Ross C. Anderson

Darrow: So what can I do for you two
gentlemen? And please make it snappy.
I'm preparing for a big case for a teacher

who's being prosecuIed for teaching sci-
ence to his students. (To Nathan.) Why are
you squinting? Have you lost your glasses?

Nathan: As a matter of fact, I have. If I
hadn't, we probably wouldn't be here.
Dick: Please don't mind him, Mr. Darrow.

Let's get right to the point. What we tell
you is absolutely confidential, is that right?

Darrow: Of course. There is no more
absolute guarantee of secrecy than the
attorney-c1ienI privilege.

Nathan: Okay. Well, it's like this. We
killed this kid, Robert Franks, we hired

Johnny Cochran, and we were acquitted in
a criminal trial. Now we've been served with

a wrongful death lawsuit filed by this guy
named Belli on behalf of the kid's parents.

Darrow: You know, don't you, that I can-

not suborn perjury? After you tell me you

have killed this boy, you cannot testify
under oath to the contrary.

Nathan: But you told us what we say to
you is absolutely confidentiaL.

Darrow: No, no, you don't understand.
It is confidenIial. Although I cannot disclose

what you tell me, I cannot permit you to lie

under oath. And you'll have to testify-
even before trial. Certainly the plaintiffs will

want to take your deposition.

Dick: We'll iust tell it our way and you
have to keep quiet about it. Isn't ihat what

you said-thaI the attorney-client privilege
is absolute?

Darrow: Well, it is-conditionally, that
is. You see, I can't permit you to lie under
oath. If you lie, I will have to disclose to
the court that you are committing perjury.

Dick and Nathan stand.

Dick: You're not making sense, Mr. Dar-
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row. First you tell us that our communica-
tions are strictly confidential; then you tell

us if we put on a defense you will tell ihe

world we're lying. What kind of adver-
sary system is this? And now you're our
adversary, because we told you the truth.

Adios, Mr. Darrow.

Dick and Nathan exit. Door slams closed.
Curtain closes.

SCENE 2

Gerry Spence is alone, standing in his
office, speaking to himself in a mirror. His

telephone rings and he picks it up.

Spence: Yes, send them in.

Door opens; Nathan and Dick enter.

Spence: WhaI are you Iwo gentlemen
staring at? Haven't you ever seen a
lawyer wearing a Davy Crockett coat and
cowboy hat? Sit down i

Nathan and Dick sit.

Spence: Now, whai can I do for you?
Nathan: Well, we've had a wrongful
death case filed against us. But, let ihere

be no misunderstanding; we didn't do
anything wrong. We didn't hurt anyone;
in fact, we were both bird watching in a
park and drinking gin when someone
committed the dastardly deed of which
we both have been accused.
Spence: Don't say another word-not
until I explai~ the rules. I don't want you to

tell me anything you won't testify to under

oath. For instance, let me try a hypotheIi-

cal on you. (Winking at both of them.)

Suppose, just suppose, you killed some-

one and you told me about it, then you
wanted to testify you didn't. I couldn't let
you testify that way because I would know

you were lying. So, if you're going to lie
under oath, don't leI me know the truth.

Dick: I ihink we learned that trick before,
sir. But of course, we wouldn't lie to a
man in a Davy Crocketl coat. (Pause.) By
the way, doesn't it make it more difficult

for you to represent a client if the client

doesn't tell you the whole truth?

Spence: Of course it does, but the adver-
sary system doesn't go so far as to allow

an attorney to leI his client lie under oath.
So I iust shouldn't know about it if a client

plans on lying.

Nathan: Sounds like quite a charade
to me.

Spence: Never you mind. Tell me, what
can I do for you? And, by the way,

Nathan, why are you squinting? Did you
lose your glasses?

Nathan:'1 might have and I might not
have. You don't think I'd tell you, do you?

Dick: Please, Mr. Spence. We know that
you always win-at the trial level, anyway-
and we need your help. We've been sued
for killing this fourteen-year-old kid, Robert

Franks, and we need to beat the case.
Although we're young, we've got tons of
money from our parents. We don't want to
lose our fortune to some shyster lawyer.

Spence: Count me in, as long as you will

grant me the book rights. Do you have a
copy of the complaint?

Dick: Yes, here it is. It's pretty simple. It
just says that we kidnapped Robert Franks,

killed him with a chisel, and tried to extort

money out of the kid's father by the use of
a ransom note, typed on an Underwood

typewriter.
Spence: And where was the case filed?

Nathan: Let me tell you all about it. I'm a
law student at the University of Chicago.
The case was filed in federal court in
Chicago. Mr. and Mrs. Franks, ihe plaintiffs,

moved to Ophir, Utah, to get away from it

all after their son was killed. As neither of

us has ever even set foot in that state-
although we plan to join the festivities in
2002-the federal court has jurisdiction
based on diversity of citizenship.

Spence: Well, I'll have to check that court's

local rules right away to determine whether

we need to make certain preliminary dis-
closures of information to the other side.

One of the hallmarks of litigation in federal court over the past half century hos
been thot litigants and their counsel could predict with some degree of certainty thot
procedural rules would be consistent from state to state in the federal system and
from district court to district court within each state. There were many beneficial
effects which flowed from this predictability: lawyers could be confident in advising
clients regarding federal court proceedings in many states; businesses could make
reasoned predictions on a nationwide basis of the process which they could expect
in litigation; farum shopping among various federal district courts based on some
anticipated procedural advantage was virtually unheard of; and extreme variations

Nathan: (Glancing at Dick.) Here we go
again! (Addressing Spence.) You'll disclose

nothing without our permission! And any-
way, sir, every first-year law student knows

that the Federal Rules of Civil Procedure

apply in all federal district courts and that
uniformity of procedure is an underlying

goal of the Federal Rules.1

Spence: I'm afraid that's just not the case

any more, Nathan. The federal districI
courts are all over the place when it comes

to certain matters of pretrial discovery, and

you never quiIe know from one day to the
next what the rule is in any district, or even

in any particular court. We once had uni-
formity; we now have uIter chaos. (Spence
opens a book he iust happens to have on

his desk.) Listen to this, from the Rand Insti-

tute for Civil Justice:

(AJfter (the Civil Justice Reform Act

(CJRA) of 1990J all (tenJ pilot and

(tenJ comparison districts have
adopted one of five approaches
providing either voluntary or manda-

tory exchange of information by
lawyers, sometimes only for speci-
fied types of cases. . . . Two pilot
districts and one comparison districI

required lawyers to mandatorily dis-

close certain information, including

anything bearing significantly on
iheir sides' claims or defenses. Two
other pilot districts and one other
comparison district have a similar
mandatory requirement, but they
apply it to all information bearing

significanIly on both sides' claims or

defenses.2

Nathan: Sounds like chaos to me. But
since CJRA was enacted, Rule 26 was
amended, effective December 1, 1993.
That's brought the federal courts all back

into line, hasn't it?

Spence: No, just the opposite!3 Rule
26(a)( 1), which requires pre-discovery dis-

closures of all sorts of information, allows

,

f

t

in the application of the Rules by individual judges was relatively unusuaL.

Uniformity in the Federal Rules of Civil Procedure has been a continuing goal of

the Judicial Conference.
Richard L Edwards, Is Mandatory Disclosure Working?, FOR THE DEfENSE, Sept. 1996, at 18.

2 JAMES S. KAKAUK, ET At., RAND INST. FOR Ctv. JUST., AN EVAIUATtON Of JUDtCtAl CASE MAN-

AGEMENT UNDER THE CtVliJUSTICE REfORM ACT 61 11996).
J "(TJhe situation as it exists presently is a nightmare for lawyers and litigants alike.

Rather than create 0 solid framework of predictability, the present procedural patchwork
instead has brought an unwelcome whiff of anarchy to the American civil justice system."
Edwards, supra note 1, at i 8.
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courts and litiganIs to opt out of the rule
altogether. More than half of the federal
district courts initially elected to bag the
rule.4 And, according to a survey con-
ducted by the ABA Litigation Section, in
ihose districts that did not generally opt
out, approximately Iwenly percent of those

responding to the survey reported that liti-

gants or judges had opted out in one or
more cases5 In fact, the survey revealed thaI

a number of respondents were confused
as to whether iheir local court had or had not

opted out6 It's little wonder, actually, because

not only is there a wide variance in the
rules; finding them can be a bit difficult. "The

local procedures which are applicable
may appear in local rules, in general or
standing orders, or in civil justice expense
and delay reduction plans that all districts

promulgated. . . under the (CJRAJ."7

Dick: Listen, this is all Ierribly fascinating,

but I have a lawsuit that I'd like to get on

with-so can we talk about what's most
important here-me and my immediate
problem?

Spence: Sorry about all this, Dick. I like
to deal wiih malters of substance, too, but

more and more it seems as if a bunch of

academics and judges have a need to do

something-any thing-to justify their com-

miltee memberships. So they keep loading

a bunch of burdensome procedural non-
sense on us that ends up consuming more

of our time and attention ihan the sub-
stance of our lawsuits.

Dick: But what is their rationale?

Spence: Well, the amendment to Rule

26(a)( 1) was meant to reduce the time
expended on pretrial discovery in civil

cases and to cut costs.8

Dick: That's a good thing for us clients,
isn't it?

Spence: It would be if it worked. The
results, however, have been iust the oppo-

site. The Rand Study found that "(nJeither

mandatory nor voluntary early disclosure
signifiantly affects time or costS."9 In fact,

according to the ABA Litigation Section sur-

vey, the Rule 26(a)( 1) disclosure
requiremenI "is not perceived as lessening

conflict, reducing discovery demands, or
facilitating seltlements. It is perceived as

increasing discovery cosIs."lO

Dick: Yeah, but I'll bet if iI increases costs,

lawyers must love it.

Spence: That cynicism seems filting for
you, Dick, but believe it or not, most

lawyers do want to accomplish someihing

significanI during their careers, serve their

clients well, and not spend all their time
jumping through a bunch of unnecessary

procedural hoops. The truth is, in the ABA

LitigaIion Section survey, to which about
1 ,200 responded, 11 sevenly-five percent of

the respondents said they would like to see
mandatory disclosure dumped. 12

Costs also have been increased unnec-

essarily by the new Rule 26(a)(21, which

requires the production of written expert

reports. Even before the amendment, the
excessiveness of expert witness costs was
a major reason why resort to the courts
was generally beyond the reach of all but

the wealthiest in our sociely; the amend-
ment has increased expert cosIs
dramatically. No reasonable justification
was offered for imposing upon litigants the

excessive costs of compliance with the pre-

posterous requirements of Rule 26(a)(2).

The Advisory Committee was, at best,
naïve in suggesting that "in many cases
the report may eliminate the need for a
deposition."13 BuI every practicing lawyer

knows that experts will normally be
deposed, regardless of whether a report is

produced. Such depositions are crucial to

the proper preparation for triaL. Those
depositions can even win or lose cases.
Although the requirement of wrilten expert

reports has not been ihe focus of discus-

sion in the ongoing debate over the
changes to the Rules, it is perhaps the
least justified and produces perhaps the

most waste of all the amendments.

Nathan: If these changes have turned
out to be so unpopular in practice, why
didn't someone speak up before the Rules
were amended?
Spence: Plenly of folks did speak up, but

they were preIIy much blown off by the
Advisory Commiltee, the Judicial Council,

a majorily of the Supreme Court and the
Senate.14 Opposition 10 the amendments
came from such diverse groups as the
American Bar Association, the American

Corporate Counsel Association, Defense
Research Institute, Public Citizen LiIigation

Group, the Alliance of American Insurers,
the NAACP Legal Defense Fund, Ameri-

can Trial Lawyers Association, Lawyers for

Civil Justice, American Civil Liberties
Union, and International Association of
Defense CounseL. 15 In the face of nearly

universal condemnation, the Judicial Con-

ference was almost alone in iIs advocacy

for the amendments.16 It seemed prelty
arrogant to a lot of US.17

'KATHLEEN L. BLANER, ET AL, LITIGATION SEaION, AMERICAN BAR ASS'N, MANDATORY DiSClO-

SURE SURVEY: FEDERAL RULE 261Allli AFTR ONE YEAR 2-3 11996).

The absence of unifarmity is reflected in the following outline:

A Fift.three 153) district courts have eiiher explicitly opted oul of FRCP 26101111
and/ ar adopted a local ar CJRA plan rule that differs from FRCP 261011 1 I.

1. Twentyne 121) of ihe "opt out" districts do nol appear to require any form
of pre-discovery disclosure either in their Iocol rules ar in their CJRA plans.

2. ThirtyIwo 132) of ihe "opt out" districts have their own prediscovery disclosure

rules.

B. Thirtysix 1361 districts have implemented FRCP 261011 11 in their districts.

. C. Additional infarmation is required far the remaining five 15) district courts.
COMMITIE ON PRETRIAL PRACTICE & DISCOVERY, LITIGATION SECTION, AMERICAN BAR ASS'N,

MANDATORY PREDISCOVERY DISClOSURE: A FIRST LOOK 11994)

'BLANER, ET AL, supra note 4, at 3.
6/d. at 3-4.

'Carl Tobias, A Progress Report on Automatic Disclosure in the Federal Districts, 155
F.R.D. 22911994).

'''Mandatary prediscovery disclosure had been advocated by a few proceduralists and
academics beginning in the late 1970's as a potential solution to the perceived abuses of
discovery practice." BLANER, ET AL, supra note 4, at 1. "The impetus driving the disclosure
amendment clearly involved the same farces which resulted in the passage of the CJRA-the

search far ways 10 reduce the time expended on and the costs associated with pretrial dis-
covery in civil cases in the federal district courts." id. at 10.

9KAKAlIK, ET AL, supra note 2, at xxi.

IOBLANER, ET AL, supra nate 4, at 30.

"id. at 2.
"Id. 0130.
"Amendments to Federal Rules of Civil Procedure, 146 FRD. 401, 6351199311Com-

minee Nates on Rule 261011211.

"The House of Representatives voted to delete the disclosure provisions, but the Senate
failed to act before the Thanksgiving 1993 recess and the amendments to the Rules there-
fare automatically became law. See e.g. BLANER, ET AL, supra nate 4, at 10.

"See, e.g., Dissenting Statement of Justice Scalia, Amendments to the Federal Rules of
Civil Procedure, 146 F.R.D. 507, 5121199311ioined by Justice Thomas and joined by Jus-
tice Souter as to Part II lconcerning the discovery rules II I"This revision has been
recommended in the face of nearly universal criticism from every conceivable sectar of our
judicial system, including iudges, practitioners, litigants, academics, public interest groups,
and national, state and local bar and professional associations"1; Griffin B. BelL, et 01.,
Automatic Disclosure in Discovery- The Rush to Reform, 27 GA. L. REV. 1,29 n.1 10 119921.

"Even the Utah State Bar litigation Seclion weighed in on the issue. Afier a poll of its
members showed that 77% 1132 of 172 respondents) opposed the amendments to the dis-
covery rules, the Litigation Section sent a letter to Senator Hatch, Chair of the Senale

+
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Dick: Excuse me, gentlemen. i know you

lawyers love this sort of esoterica, but,
frankly, I'd rather be reading Nietzsche.
Do you think we can discuss for a minute

where we go from here?
Spence: OK, Dick. But before I can tell
you what we need to do first, i need to
check out whether the federal court in
Chicago requires Rule 26(a)( 1) disclo-
sures. That will make a big difference in
terms of what we will do and when.
Unlike other lawyers, i just happen to have

on hand a book that tells us which courts

have adopted, and which courts have
opted out of, Rule 26(a)( 1). (Spence

thumbs through book.) Uh, uhm. Let's see,

now. Illinois . . . Illinois. Here it is. Oh,
oh. I'm not sure which district Chicago is
in; the rules are different even among
courts in the same state. In the federal
court for the Central District of Illinois, Rule

26(a)( 1) is in effect and the parties may
not agree to opt out. In the Northern Dis-

trict, the Rule is not in effect, except as
ordered by the judge in specific cases.
And in the Southern District, the rule is in

effect, with the exception of Rule

26(a)( 1 )(c), but the parties can agree to

opt out.

Nathan: Chicago is in the Northern Dis-
trict, Mr. Spence.

Spence: OK, then. Initial disclosures
won't be required-that is, unless the
judge says they will.

(Orchestra plays "Twilight Zone" theme;
curtain closes.)

SCENE 3

(One month later. Spence, Dick and
Nathan are sitting in Spence's office.)

Spence: Well, fellas, the judge has
ordered that Rule 26(a)( 1) will apply in this

case. Therefore, I have asked you to bring

me boxes of documents, including all of

your cancelled checks. Do you have them?
Dick: Yes, we both brought our checks.
But what are you going to do with them?

Spence: Well, the complaint alleged

that you prepared a ransom note with an
Underwood typewriter. We denied that
allegation. (Thumbing through stacks of

cancelled checks.) Aha, here is a check
that we will have to produce-or at least
describe-to Mr. Belli. It's made payable
to Ace Typewriters and, in the lower left
corner, it says, "For typewriter." That check

will be relevant to the allegation abouI the
Underwood typewriter.

Nathan: Why would we give it to him?
Did he request it? Is there a subpoena? Is

there a Rule 34 request for production of

documents?

Spence: No. Rule 26(a)( 1) requires that
we produce, without a discovery request,
a copy or description of all documents thai
are relevant to disputed facts alleged with

particularity in the pleadings.

Nathan: And who decides whether a
fact has been stated with particularity?

Spence: I do.
Nathan: (Shocked.) My own lawyer

determines it? Then we insist you determine

that there aren't any facts stated with partic-

ularity and at least wait until Belli asks for
the documents!

Spence: But he mentions in the complaint

you used an Underwood. That seems

preIty particularized!

Nathan: What about notice pleading?
He didn't have to mention the brand name
of the typewriter. According 10 you, we're

being required to produce certain docu-
ments only because a lawyer happened to

draft an allegation with more particularity
than required. This could mean the whole

case! And just because you-my
lawyer!-decide that the use of the word
"Underwood" makes this a "disputed fact

alleged with particularity in the pleadings."

Why should a lawyer's disregard of the
notice pleading provisions of Rule 8-by
unnecessarily stating facts with the sort of
particularity not even required in averments

of fraud or mistake-result in my lawyer
making me turn over documents that might

never otherwise be requested?

Judiciary Commiijee, arguing that "(tJhe proposed amendments to Rule 26 are inimical to the
aijorney'c1ient relationship, the adversarial process, and the purported goals of reducing the
expense of, and speeding up, the litigation process." letter from W. Cullen Battle, Chair,
and Ross C. Anderson, Chair.Elect, Utah State Bar liigation Section, to Senator Orrin G.
Hatch IOct. 20, 19931, on file with Voir Dire.

17Former Attorney General Griffin Bell has described the arrogant approach of the judi-

cial conference:

(TJhe Advisory Commiijee developed its automatic disclosure proposal in June of

Spence: Sorry, boys. That's the way it
goes under the new rules.

Dick: Oh, yeah? Well, this is the way
this goes. (Gestures with hand.) Adios,
Mr. Spence!
Dick and Nathan exit. Door slams shut.
Curtain closes.

SCENE 4

Dick and Nathan walking in park, watch-
ing the birds.

Dick: I just don't understand it, Nathan.
We go to one lawyer who assures us
what we tell him is privileged, then all of
a sudden he turns on us, ready to Iell the

world ihings he had promised to keep
secret. Then the next lawyer is going to
voluntarily disclose a document that will
hang us, without even being asked for it-

and just because Belli happened to throw

the word "Underwood" into one sentence
of the complaint. Mr. and Mrs. Franks

don't need a lawyer; ours seem to want to

do the job for them!

Nathan: You know, Justice Scalia mighi
be the greatest living enemy of ihe First
and Fourth Amendments, but he was right

on when he noted that the amendments to
Rule 26 "would place intolerable strain
upon lawyers' ethical duty to represent
their clients and not to assist the opposing

side."18 The new Rule truly seems to trans-

form the lawyer's obligaIion to the client
into a higher obligation to the opponent
and the "system."

Dick: But in all fairness, don't you think
the disclosure requirements will really save

time and money in most cases?
Nathan: Not only is that belied by the
experience of those who actually practice

law, but the disclosure requirements simply

add a layer of discovery. The disclosure

requirements result in additional costs for
the exchange of information in many
cases that otherwise would not involve dis-

covery. For instance, the new rule requires

extensive disclosures, which necessarily
drive up fees and other costs right in the

¡

t
i

1990 and defended it over the next two years against opposition from a wide vari-
ety of persons, including lawyers, litigants, and trial judges, who urged the
Committee to withdraw or modify its proposaL. A review of the Advisory Commit.
tee's deliberations reveals a process in which the Advisory Committee, pressured to
reform the litigation system, finally reiected the public comments it received, instead

adopting a radical and untested change to Rule 26.
Bell, etal., supra note 15, at3.
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beginning of a lawsuit, yet, prior to the
new rule, in forty-two percent of state tort,

contract and property cases, and in forty-

eighi percent of federal cases, no formal

discovery was filed.19 And in the federal

cases surveyed, more than ten discovery

requests were served in fewer than five
percent of cases. 

20

Dick: And what is the effect of incurring
so much expense early in the litigation?

Nathan: First of all, it deters, rather than

promotes, early settlements21 What else
can we expect, when the parties are
forced to expend significant amounts of
time and money in the beginning of a
lawsuit, before settlement negotiations are
normally pursued? (Pulls a book out of his

very large coat pocket.) Perhaps this best
sums up the failure of the new Rules:

Rule 26(al( 1 ) disclosure has noI had

a significant impact on federal civil

litigation. To the extent ihat it has
had any measurable effects, most

are negative. The (ABA Litigation
SectonJ survey provided no evi-
dence that, at the one year mark,

disclosure had reduced discovery
cosIs or delays. Nor do the

responses suggest that disclosure has

reduced conflict between adver-
saries during the discovery process.

Consequently, during its first year of
implementation, disclosure has not

resulted in ihe systemic improvements

for which its proponents had hoped.

Most of the effects identified by
the survey are moderately negative.

Disclosure was perceived by the
respondents as increasing overall
discovery costs and as providing
one more mechanism for parties to

use as a tactical weapon . . . . (AJ
substantial majority of the respon-

dents voiced strong opposition 10

disclosure and roughly three-quarters

of the respondents said that Rule

"Dissenting Statement of Justice Scalia, supra note 15, at 51 O.

"Randall Sambom, Reports: Litlle Discovery Abuse, NAT. L., May 3 i, 1993, at 3.
2OEdwords, supra note i, at 20.

"In the most recent ABA survey, "approximately 70% of the respondents agreed or
strongly agreed that disclosure has not facilitated settlements; only about i 0% of the respon-
dents indicated that they believe disclosure has facilitated settlement." BLANER, supra note 4,

at 38.
"/d at 1.

t

+

26(al( 1 ) should not be continued as

a rule of procedure22

Dick: You know, Nathan, I liked iI a lot
more in the old days when you read
things to me like Crime and Punishment.

But, while you seem 10 have such an
obsession with this issue, what do you
think would be effective in cutting down
delay and costs?
Nathan: That's simple. If the attorneys
would meet together, set up a discovery
plan, and have the court approve the plan

and set discovery deadlines and a trial
date, cases would move along rapidly
and either settle or go to trial much more

expeditiously than at present.23

Dick: You always seem to have the right
approach, Nathan. Except, of course,
when you dropped your glasses next to
Robert's body-and when you typed that
ransom note on your own Underwood

typewriter! --
2J See, e.g., KAKAlIK, supra note 2, at 64 ("Of all the policy variables we investigoted as

possible predictors of reduced lawyer work hours, only judicial management of discavery
seemed to produce the desired effect."I; Bell, et ai', supra note 15, at6, 49-53: Edwards,
supra note 1, at 2 i ("Perhaps the use of (the tools provided by the Federal Rules of Civil Pro'

cedure J in a thoughtful, predictable, and limited way, together with early cooperative
interaction between and among lawyers and the judge assigned to the case, can achieve
the ends of streamlined discovery and increased civility. . . . ''1

v 0 I R D IRE WIN T E R 1 9 9 8 . 15



tee on Rules of Practice and Procedure of

the Judicial Conference of the United
States proposed amendments to the Fed-

eral Rules of Civil Procedure.11 After

significant debate, hearings, and discussion,

the amendments were submitted 10 Con-

gress for adoption, and became effective

December 1, 1993.12 Although the Rules
contain several opt-out allowances permit-

ting local variation,13 the District of UIah

adopted the Rules as proposed.
The 1993 AmendmenIs to the Rules

provide for three distinct forms of disclo-

sure: Rule 26(a)( 1) automatic disclosure,
Rule 26(a)(2) disclosure of expert wit-
nesses, and Rule 26(a)(3) pretrial
disclosure.1. In addition, Rule 26(e)
requires supplementation of all disclosures.

The new rules had their formulation in the

scholarly work of a few distinguished and

very experienced jurists.15 Nevertheless, a
debate was waged among all segments
of the legal community before the adop-
tion of the rules. The most controversial

rule is 26(a)( 1), the mandatory or auto-
matic disclosure rule.16 Based on the
opt-out allowance in Rule 26(a)( 1) and
because of the controversial nature of the

new rule, several federal disIricts elected

to opt-out. In Utah, Rule 26(a)( 1) was
adopted on an experimental basis and
now has been made a permanent part of

the Utah federal practice.17

The New Federal Discovery Rules: 26(a)(1)&(2)-
A Big Step in the Right Diretion

Civil procedure is at the heart of the
American dispute resolution system. It is
designed to accommodate a wide variety

of disputes and contentions and to provide

a mechanism for their orderly and just res-
olution. The Federal Rules of Civil
Procedure have provided the core process
for effective disposition of civil litigation
since their adoption in 1958" But as liti-
gation changes and application of the
Rules has shown the need and require-
ment for improvemenIs, changes have
been made. Of special concern has been
how to effectively expedite civil litigation,

avoid quibbling contentiousness, gather
all relevant information for determining the
issues, and maintain a reasonable and
affordable process. The Rules' purpose is

just, speedy, and inexpensive resolution of

disputes2 Obviously, this has not always

been achieved.

One significant area of complaint is
discovery abuse. Some say that a crisis
exists in civil dispute resolution3 Discovery

provisions were intended to reduce the
element of surprise and to get all the facts
out in order to expedite dispute resolution.

In some cases, however, discovery is used

as a weapon to exhaust a weaker adver-

sary, to run up costs, and to Iurn pretrial

proceedings into the real litigation4

Magistrate judge Boyce is a Magistrate judge of the
United States District Court.

by Magistrate Judge Ronald N. Boyce

Obstreperous lawyers cause judges to
expend excessive amounts of time interven-

ing in discovery disputes5 The clamor for
reform has grown louder, and not surprisingly,

become a political issueó In response, and
also not surprisingly, Congress intervened

in an effort to find an acceptable solution.

In 1990 it enacted the Civil Justice Reform

Act establishing pilot programs in federal
district courts. The CJRA also required all

federal district courts to implemenI a "civil

justice expense and delay reduction plan"

to "facilitate deliberate adjudication of civil

cases on the merits, monitor discovery,
improve litigation management, and ensure
just, speedy, and inexpensive resolutions of

civil disputes. "7 The CJRA expressly
directed "encouragement of cost effective

discovery through voluntary exchange of
information among litigants and iheir attor-

neys and through the use of cooperative
discovery devices. "8 The CJRA went
beyond discovery and provided directions

in oiher litigation management areas. It did

not dictate uniformity but set up a tolerance

and range of flexibility for experimentation

to see what worked and what did not, with

allowance for local variaIions9 This theme
has been prominent in the federal
approach to correcting discovery abuse.10
The standard is one of experimentation

and local accommodation.

In August 1991 the Advisory Commit-

'The Federal Rules of Civil Procedure were promulgaled by outhority of the Act of June
19, 1934. The current version is codified at 28 United States Code section 2072.

'See FED. R. Civ. P. 1.

'See Rogelo A lasso, Gladiators Be Gone: The New Disclosure Rules Compel a Reex-

amination of the Advisory Process, 36 B.C. L. REV. 479, 480 11995); Charles V Sorenson,

Jr., Disclosure Under Federal Rule of Civil Procedure 26(aJ-"Much Ado About Nothing", 46
HASTINGS l. J. 679, 683 119951.

'A~orneys who seldom try coses in court, but who are constantly in the iudicial process
in the pretrial stages, refer to themselves as "Iitigators."

'See losso, supra nole 3, at 485.
'Dan Quayle, Civi/Justice Relorm, 41 AM. U. L. REV. 559, 563.64 1199211describing

the civil pretrial process as "time consuming, burdensome, and expensive"l.
'28 U.S.c. § 471. The District of Utah was one of the pilot districts.
BId. § 47310114)

'See Edward D. Cavanagh, Civil justice Reform Act of 7990 and the /993 Amend-
ments to the Federal Rules of Civil Procedure. Can Systemic Ills Afficting the Federal Courts
Be Remedied By Locol Rules?, 67 ST. JOHN'S l. REV. 721 119931.

'OSee generally Paul D. Carrington, New Confederacy? Disunionism in the Federal

Courts, 45 Duke lJ. 929 11996); Carl Tobias, Civil Justice Reform and the Balkanization of
Federal Civil Procedure, 1992 ARIZ. ST. lJ. 1393.

"137FRD.53 119911
"146 F.R.D. 401 11993). The Rules were transmi~ed to Congress by the Supreme

Court. As Justice White noted, the Court accepted the work of the Judicial Conference of the
United States and the commi~ees. Justices Scalio, Thomas and Souter dissented. See id. at
501 . Their criticism and skeptical inertia has not, however, proved to be accurate based on
the experience in the District of Utah.

"Although legislation has been introduced to repeal the new rule changes, it is doubtful
that such legislation will ever be fruitful and efforts to effect a change also have failed. lasso,
supra note 3, at 487 n.20.

"Rule 2610113) is not treated in this discussion, and has proved to be uncontroversial.
15 See Wayne D. Brazil, The Adversary Character of Civil Discovery: A Critique and Pro-

posal for Change, 31 VAND. L. REV. 1295 11978); William Schwarzer, Slaying the Monster
of Cost and Delay, Would Disclosure Be More Effective Than Discovery, 74 JUDICATURE 178

11991); see also Griffin B. Bell, et 01., Automatic Disclosure in Discovery-The Rush to
Reform, 27 GA. L. REV 1 119921.

"See Sorenson, supra note 3, at 729.
"The trend has been a slow movement towards nationalization by federal districts opt-

ing for adoption. DONA STIENSTRA, FED. JUD. OR., RESEARCH DiV., IMPLEMENTATION Of DISClOSURE

IN UNITED STATES DISTRICT COURTS, WITH SPECifiC ATTNTION TO COURTS' RESPONSES TO SELECTED

AMENDMENTS TO FEDERAL RULE Of CiVli PROCEDURE 26 (Mar. 28, 19971. More than half of the
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I The adoption of Rule 26(a)( 1) and an
allied rule, Rule 26(f), imposes a higher
duIy to serve truth by assuring that facts
pertinent to the dispute are disclosed. But

Rule 26(a)( 1) and the other disclosure
rules are not requiremenIs for general and

unlimited discovery. 
18 They address specific

discovery areas. The game of hide and
seek that often was ihe practice in the past
has been eliminaIed. Gamesmanship is
out. 19 The obligation exists to make full dis-

closure. Truth is paramount over advocacy.

When Mr. Anderson's talented sce-
nario is carefully considered, what
Nathan and Dick seek of Darrow and
Spence is suppression of evidence and
the corruption of truth. Although Darrow

may not have been as sensitive to the
paramountcy of truth at all times in his
career, the actions of Darrow and Spence
in the scenario were proper and in accord
with ethics and the rules, as well as the
service of justice and truth.20 The adver-

sary system in the discovery stage is
subordinated to the obligation for truth21

The new rules demand a more profes-
sional posture but do not undermine any
legitimate lawyer/client interest.

Rule 26(a)( 1) is a legislatively directed

standard for disclosure. The rule works in

harmony wiih Rule 26(f), which mandates
that counsel meet prior to the Rule 16 pre-

trial conference "to discuss the nature and
basis of their claims and defenses and the

possibiliIies for a prompt selliement or res-

olution of the case" and also 10 arrange
for the 26(a)( 1) disclosures22 Counsel
have ihe opportuniIy 10 work ouI their dif-

ferences and arrive at a mutually agree-

able discovery plan. Counsel can stipulaIe

to many of the demands of the discovery
process. Absent agreement by counsel,
Rule 26(a)( 1) requires automatic disclosure

in four areas. First, the name, address and

telephone number of all persons "likely" to

have "discoverable information"23 relevant

to disputed facts 24 "alleged with particular-

iIy in the pleadings, identifying the subjects

of the information." There is an incentive to

plead with parIiculariIy 10 obtain greater
automatic disclosure. The particulariIy of
pleadings also confines and informs the
limits of disclosure. Second, a copy or

.
e adversary system

in the discovery stage
is subordinated to

the obligation for tru

.
description "by category and location" of
all "documents, data compilations, and
tangible things" in a parIy's "possession,

custody or control" that are relevant must

be provided based on the particulariIy of
the pleadings. Note that documents in the
possession and control of others are noI
required to be disclosed. Third, a computa-

tion of damages claimed by the disclosing

parIy must be submitted, making available
for copying or inspection under Rule 34,

the unprivileged documenIs or other evi-
denIiary material on which the compilation

is based, including material on the nature

federal district courts have adapted the 261all11 provision. Some implement the rule through

the CJRA plan or have variations of local rule disclosure. Ross Anderson is right thai the
"balkanizatian" of the Rules is a minefield for same attarneys. Nevertheless, this came about
by the experimentation theme of the CJRA ond the Rules. The time has come for nationaliza-
tion and the end of local experimentation.

I"See United States v. Markwood, 48 F.3d 969, 982 16th Cir. 19941 (District Court

may limit discovery where appropriate!.

"Marchant v. Mercy Med. Ctr., 22 F.3d 933 19th Cir. 19941
2°Recently, the spectacle in the Phillip Morris Company libel litigation case shows an

aggravated case of discovery abuse. See Steve Weinberg, Hardball Discovery, 81 A.BA
j. 66 (1995). The Texaco Company's destruction of documents during civil rights litigation
also shows the adversary system at its worst in the discovery process.

21"The discovery rules in particular were intended 10 promote the search for truth that is

at the heart of our iudicial system." Malautea v. Suzuki Motor Co., 987 F.2d 1536, 1546

111th Cir. 19931
W. Bradley Wendel, Rediscovering Discovery Ethics, 79 MARQ. L. REV. 895 119961

asserts that discovery does nat belong in the adversary system, that restraint of "partisan
zeal" is required, and the emphasis is on "truth finding." Wendel's charocterization is too
encompassing. There is still room for legitimate advocacy in the discovery context. But delib.

erate suppression of evidence or quibbling obstructionism is not legitimote advocacy.

"FED. R. Clv. P. 26(fl.

"The source of nondiscoverable, privileged or protected information need not be dis-

and extent of injuries suffered.25 Finally,

"any insurance agreement" that may sat-
isfy the judgment must be made available

for inspection and copying under Rule 34
standards26 The scope of Rule 26(a)( 1) is

designed to get discovery going without a

request and to require disclosure of
enough information to speed up the
process27

Has Rule 26(a)( 1) accomplished the
hoped-for ends? A short-term questionnaire

by the ABA Litigation SecIon's Commillee

on PreIrial Practice and Discovery, sug-

gested little effect. But approximately
35,000 requests were sent out and only
1200 responses were received, which
suggests the experience level was not
deep. This is corroborated by the fact that

the study was made only one year after
the Rule came into use. In addition, there
were internal inconsistencies in the narra-
tive responses. The report concluded the
"incongruiIy may be a refleclion of linger-

ing hostiliIy toward disclosure stemming
from strong opposition to (automatic dis-
c10sureJ when the rule was first proposed."

The Litigation Section report will not sup-

port any critical conclusion.

The Rand Corporation evaluated the

CJRN8 and found no significant cost or
delay reduction. The study found, how-

ever, a reduction in the expenditure of

iudicial time, which is imporIant in times of
crowded dockets.29 The final Report of the

Judicial Conference of the United States

(May 1997) on the CJRA, supports a
reevaluation of whether national uniformiIy

should override local opt out systems30

closed. See FED. R. Clv. P. 261alladvisory commitee notel. If a privilege is applicable to
either documents or other information required for disclosure, a privilege log or other process
meeting Rule 261bll51 standards must be used. See FED. R. Clv. P. 261b1l51.

"An admission in an answer will foreclose the need for discovery on that item.
"This requires eventual and, it is to be hoped, early disclosure of medical and psycho-

logical reports. See Harding v Goodyear Tire & Rubber Co., 170 F.RD. 477 (D. Kan. 19971.
"Indemnification agreements do not came under this provision. Also, there is no require-

ment for disclosure of calculations that must await discovery. See Pine Ridge Recycling v.
Bults County, 889 F. Supp. 1526, 1527 IMD Ga. 19951

27 A full consideration of Rule 261a1l1) would require discussion at length and is beyond

the purpose of this article. For an in-depth discussion, see Robert Ma~hew lovein, A Practi-
tioner's Guide: Federal Rule of Civil Procedure 2ó(a)-Automatic Disclosure, 47 SYRACUSE l.
REV. 225 (1996!

"FINAL REPORT, THE CIVil JUSTICE REFORM ACT OF i 990, opp. A IMay 1997! (hereinaher

"CJRA REPORT"!. It should be noted that the Rand evaluation was not a general assessment of
Rule 26, but a more generalized assessment of the CJRA.

"See Federic G. Melcher, The Positive Efect of Eorly Discovery Management: A Sum-
mary of the Discovery Recommendations in the Rand Report on the Civil justice Reform Act,
36JUDGESj. NO.2 119971.

"See CJRA REPORT, supra note 28, at 34. There is no suggestion that Rule 261all11

should be discarded.
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The studies are preliminary and ongoing
research into discovery methods is still
needed. But full assessment should not
delay needed national implementation of
Rule 26(a)(11.

The experience in the District of Utah
has been positive. Although anecdotal,
the following benefits have been
observed: First, counsel generally accept

the automatic disclosure requirements and
act positively with a proper level of profes-

sionalism to make the process work.
Second, the number of discovery disputes
that require judicial resolution has been
significantly reduced31 as has the intensity

of the disputes. Third, courts have granted
early summary judgment in a noticeable
number of cases, apparently based on
critical early discovery. Also, unwarranted

affirmative defense claims are more easily

eliminated. Fourth, discovery periods in

noncomplex litigation are often shortened.
Fifth, counsel appear to be able to elect

alternative dispute resolution earlier and

with more accuracy. Sixth, a number of
cases appear to seltle earlier. Seventh,
counsel are more willing to manage and
resolve discovery. Arguably, not all of
these observations are attributable to auto-

matic disclosure, but the perceived

positive effects of the process led the
judges of the District of Utah to make auto-

msitic disclosure under Rule 26(a)( 1) a
permanent part of federal practice.32 To

go back to the old discovery approach

would be to return to the hide-the-ball
practice, an era of dinosaurs, and we all

know whai happened to them.

Mr. Anderson challenges the efficacy
of Rule 26(a)(2), which provides for disclo-

sure of expert witnesses when testimony is

to be used under Rules 702, 703 or 705.
The purpose of Rule 26(a)(2) is to provide

fairness in the presentation of expert evi-
dence and to avoid ambush by an

expert. 33 Without prior notice of an expert's

opinion and the basis for it, an opposing
party is disadvantaged. Rule 26(a)(2)

requires disclosure of the "identity" of a
person "who may be used at trial" to pre-
sent expert testimony and ihat person may

be deposed. In addition, unless stipulated

..
go back to the old

discovery approach
would be to return to the

hide-the-ball practice, an era
of dinosaurs, and we all know

what happened to th
..

or directed by the court with respect 10 a

witness who is "retained" or "specifically
employed to provide expert testimony in a
case" or an employee of a party whose

duties regularly involve expert testimony, a

"written report prepared and signed by ihe

witness" must be provided. The critical fea-

ture of the duty to provide a written report

is whether the witness is "retained."34 Nor-

mally, if the expert is a treating physician

or fact witness who has not been retained
to provide expert testimony, no report is
required.35

The expert witness report must be full

and complete.36 The failure to comply with

Rule 26(a)(2) can result in sanctions, includ-

"Justice Scalia's dire prediction that onather level of dispute would result from the new
rules has not materialized in Utah. In fact, disputes as to Rule 26(01111 disclosures have been
almost non-existent.

"States have also adopted the same approach. Colarado, Alaska, Arizona and
Nevada are among those states that have accepted the general disclosure approach with
local variations. See Gerald G. MacDonald, Investigating Alternative Approaches to Fed-
eral Discovery Reform Initiations Under Rule 26(0)( /), 36 JUDGES J. No.2, at 4 119971;
Court Delay Reduction Comm., National Conference of State Trial Judges, Jud. Div. Am. Bar

Ass'n, Discovery Guidelines Reducing Cosl and Delay, 36 JUDGESJ. No.2, at 9 (19971.

"See Smiih v. Ford Motor Co., 626 F.2d 784 (10th Cir. 19801lfailure to make discov-
ery concerning expert witness rendered expert evidence unfair in light of liberal admission
standards of Fed. R. Evid. 703, 7051; see also State v. Clayton, 646 P.2d 723, 727 (Utah
19821 (opinion of Durham J. recognizing need far discovery access to an expert's opinion
in light of liberol use of expert testimony).

"See Lovein, supra note 28, at 260.
"See Salas v. United Slales, 165 F.R.D. 31 IW.D.N.Y 19951; Wreaih v. Uniled

Siales, 161 F.R.D. 448 ID. Kan. 19951. Also, the rule does not apply to Rule 701 wit-
nesses. See Gregary P. Joseph, Emerging Expert Issues Under the /993 Disclosure

Amendmenls 10 ihe Federal Rules of Civil Procedure, 164 F.R.D. 97, 111 11996).

ing the preclusion of the expert's

testimony.37 The report obligations apply

to direct and rebuital experts and ihe
reports are subject to Rule 26(e) supple-

mentation. The report requires the
disclosure of the witness's opinions and
the basis and reasons therefor, the data or

information "considered" by the witness,38

exhibits to be used as a summary or in
support for the opinion, qualifications

(including publications within the preced-
ing ten years), compensation for the
testimony, and cases in which the witness

has testified (within four years). The scope

of the disclosure eliminates the need for
interrogatories. 

39

One of the purposes of the rule is 10
reduce the need for depositions. If the
reporI is complete and precise, a subse-
quent deposition is often redundant:o The
report can shorten any subsequent deposi-
tion and focus attention more particularly

on specific areas of inquiry.41 The costs of

the report are balanced. The proponent

pays for the expert report. The rebuital
party pays for the rebuital expert's report.

The party wishing to take a deposilion

must pay for the deposition. The deposi-
tion should be less expensive because of
the report. Costs are balanced and
shifted.42

Will the report eliminate the use of

expert witness depositionsÇ)43 To a great

extent, the reluctance to use a report in
lieu of a deposition is a matter of insecu-

rity of counsel, and wiih time there should
be a greater weaning away from the
deposition security blanket. A second
problem is opposing counsel's unwilling-

ness to make counsel offering the expert

"See Smith v State Farm Fire & Cas. Co., 164 F.RD. 49 (S.D. W. Va. 1995).
"See FED. R. Civ. P. 371c1l11; Walsh v. Emergence One, Inc., 26 F.3d 1417, 1420

(7th Cir. i 994); China Resource Prods. Ltd. v. Fayda Int'l, Inc., 856 F. Supp. 856 (D. DeL.
19941. The provisions of Rule 26(01121 are subject to a "harmless" evaluation. See Finley v
Maraihon Oil Co., 75 F.3d 1225, 1231 (7th Cir. i 9961

30This rule requires more than jusl the disclosure of information relied on and it expands

the duty of disclosure. It enables 0 party to know if an opposing expert is selecting limited or

questionable material for an opinion. See Comment, 69 TEMPLE L. REV. 451,478 (19961.

"See Lawrence v. Firsl Kansas Bank & Trust Co., 169 F.RD. 6571D. Kan. 19961.
'OAbsent a stipulation or court order, a deposition may nat be taken until a report is pro'

vided. See FED. R. Civ. P. 26(bIl41.

"The judges of the District of Utah who were surveyed (not all judges could be con-
tactedl were of the opinion that the report was much more helpful to the court than a
deposition. Depositions of experts are ohen disjointed, poorly planned, discontinuous and
uneven.

"Robert D. Cooter & Daniel L Rubinfeld, Reforming the New Discovery Rules, 84 GEO.
L J. 61, 69 (19951.

"See Robert Pass, Big Changes in the Federal Rules, 20 LITIG. No.4, at 10, 14 (19941.

t
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report fully comply with ihe completeness
requirements of Rule 26(a)(2). Both of

these problems should be cured over time

as attorneys become more familiar with
the utiliIy of the rule and adapt to its use.
The expert witness disclosure reporIs have
oiher benefits. If used in conjunction with

an oath or affidavit, the report is an excel-
lent and complete summary judgment
document. The report assisIs in cross-exam-

ination and impeachment. Ii can be an
admission of a party.44 In appropriate
cases, a report may alert a parIy to the

need for a motion for exclusion of the
expert opinion because of its deficiencl5
or the expert's prior affiliation with a parIy.

Rule 26(a)(2) has been widely adopted by

the federal courts and there is unlikely to
be any significant change in ihe rule.
EighIy districts have adopIed the rule as
proposed, four others have adopIed the
rule with revisions, and three districts have
adopted the rule in substance under a
CJRA plan or local rule.46

The new federal discovery rules47 pro-
vide a means to avoid discovery conflicts,

"See FED. R. EVID. 80 i (aIl2I1B)&lei

"See FED R. EViD. i 041al; Daubert v. Merrell Dow Pharmaceutical5, 509 U.s 579 (19931.

"See STIENSTRA, supra nole 17.

"Obviously not ailihe discovery changes have been discussed.
48 See John K. Narsutis, An Answer to Litigation Abuse: Active Docket Control Helps

Against Deliberate Delays, 34JuDGESJ. No. 4119951: Melcher, supra note 29.

reduce delay, and save court time. They

have worked well in the District of UIah.
The CJRA Final Report is positive. Attorneys

should learn the rules and use them effec-

tively. Federal judicial officers must acI
positively to implement changes to reduce

discovery abuse and make the system

work.48 In that way, the administration of civil

justice will be improved and dinosaurs will

be in Jurassic Park, not civil court. __
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pRACTICE POINTERS

Representing Persons With Mental Disabilities

Your newest client, Paul Miller,
approaches you for help because his
small business is failing. He is generally a
competent business person, and for the
most part his business is growing and prof-

itable. Periodically, Mr. Miller goes on
incredible buying sprees for a few days or

weeks. He grossly overstocks his inventory

and contracts for extensive remodeling

and custom equipment. These buying

sprees sink him so heavily in debt that his

business teeters on the edge of bank-
ruptcy. Mr. Miller also has periods when
he is so full of guilt that he considers aban-

doning his business.

His personal life follows much the same

pattern. For months, events within his fam-

ily occur at a regular pace. Then Mr.
Miller begins working around the clock,
getting by with one or two hours of sleep
per night. He is filled with grand plans for

his business and personal lives, and
appears fully energized 10 accomplish

those plans.

If you are questioning whether Mr.
Miller may have a mental disability, you
are correct. Mr. Miller's behavior displays

symptoms of a major mental illness com-

monly referred to as bipolar disorder.
Bipolar disorder is characterized by dra-
matic mood swings, from extreme mania
to abject depression. Major mental illness,

such as bipolar disorder, is one of several
categories of mental disabilities that may

have an effect upon an attorney's repre-

sentation of a client.

Ms. Priebe is the Senior Liigation Allorney at the Bazelon
Center for Mental Health Law in Washington, D.C.;
when Ms. Priebe wrote this article, she was Senior Allor-
ney in the mental health unit at the Disability Law Center
in Salt Lake City

by Linda V Priebe

Common Types of Mental
Disability

The term "mental disability" includes
several types of mental disorders: mental

retardation, developmental disability, men-
tal illness, and/or traumatic brain injury.
Persons with mental retardation are charac-

terized by below average intellectual or
cognilive functioning, which becomes evi-
dent during the formative developmental

years. Developmental disability (including

mental retardation) is defined under federal

law to include severe mental impairments

manifested before the age of twenty-two

which substantially limit one's ability to
function in three or more of seven maior life

areas. The seven major life areas are inde-

pendent living, economic self-sufficiency,

language, learning, self-care, self-direction,

and mobility. 
1 Mental illnesses include such

things as schizophrenia and bipolar disor-

der, and are generally thought to result, at

least in part, from some type of chemical

imbalance in the brain2 Mental disability
also may result from traumatic brain injury

caused by physical damage 10 the struc-

tures of the brain from automobile collision,

stroke, asphyxiation, or the like.

Common Legal Implications of
Types of Mental Disability

An attorney must be aware of the type

of mental disability (i.e., traumatic brain
injury versus mental illness) that a client
may have to effectively represent that
client. The different types of mental disabili-

ties can have very different legal
implications for your clent. For example, a

common issue involving persons with men-

tal disabilities is whether the person was
legally competent at a particular poinI,
such as at the signing of a will or contract,

or during the commission of a crime.

In persons with mental retardation,
developmental disabilities, or traumatic
brain injury, the person's mental condition

is the result of something that has caused
a long-term effect on cognitive functioning.

Medical science has no treatment that
reverses the cognitive effects of mental

retardation, developmental disability, or
traumatic brain injury. Persons with these

types of mental disabilities may meet the
legal criteria for adjudication of incompe-
tence, depending upon the severity of
their disability and the complexity of the
subject matter requiring decision or action.

A person with a mental disability may
simultaneously be competent for one pur-

pose and incompetent for another. The
level of cognitive functioning required for

effective decision-making regarding a sub-

ject such as one's criminal defense may
be less than that required for decisions

such as choosing where to live. The level

of competence of a pers~n with merital
retardation, developmental disability, or
traumatic brain injury may also improve
through education about the legal system

or other training.

In contrast to the long-term nature of

these disabilities, the mental condition of a

person with a mental illness, such as Mr.

Miller, naturally fluctuates. As a result, per-

sons with mental illnesses may be
completely free of symptoms at one time,

yet be signifiantly impaired (to the point
of meeting the legal criteria for incompe-

'(1

'42 U.S.c. § 6001181 (19871.,

'The American Psychiatric Association's DIAGNOSTIC AND STATISTICAL MANUAL Of MENTAL DISORDERS (41h ed. 199411"DSM IV")

is the universally recognized guide to mental disabilities.
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tence) a few weeks or months later.

This fluctuation of mental condition is

thought to relate in part to changes in
body chemistry, and thus brain chemistry.

In addition, it is possible to modify the
brain chemistry of many persons with men-

tal illness ihrough drug therapy. This
treatment may reduce, and in some
instances eliminate, the symptoms of men-

tal illness. As a result, a person with a
menIal illness whose condition has deterio-

rated (commonly referred to as
"decompensation") to the point of incom-

petence may be capable of having his or
her competency restored quicly, either as
a result of the natural cycle of the mental

illness or because of drug therapy.3

Service Systems for Persons
With Mental Disabilities

The Iype of mental disabiliIy also impli-

cates the type and source of public
services to which a client may be entitled.

Persons with mental retardation, develop-
mental disabilities, or traumatic brain
injury in Utah are generally eligible for ser-

vices from the Utah Division of Services for

People with Disabilities. The DSPD's in-

patient facility is ihe Utah State
Developmental Center in American Fork4

Those with mental illness are generally eli-

gible for services from the counIy local

mental health authorities (such as Valley

Mental Health) and the Utah Division of
Mental Health. The Division of Mental
Health's in-patient faciliIy is ihe Utah State

Hospital in Provo.

It is fairly common for the public,
including legal professionals and some
social service providers, not to recognize
the distinctions between the various Iypes

of mental disabiliIy, and 10 ihink of them
all as "mental illnesses." For example,

many legal professionals are unaware that
Utah law provides separate mechanisms

for involuntary civil commitment of persons

with mental illness 10 local mental health

authorities,5 and involuntary civil commit-

ment of persons with mental reIardation to

the DSPDó

Such confusion appears in Utah's crimi-

nal justice system, and frequently results in

persons with mental reIardation or trau-
matic brain injury being sent 10 the Utah

Slate Hospital for evaluation of iheir com-

petency to assisI with their defense.7 If
professionals at the Utah State Hospital

find such a person incompetent to assist
with her legal defense, she commonly
remains at the hospital for treatment to
restore her competency. But, as explained

above, if the person has mental retardation

or a traumatic brain injury, it is unlikely that

+
.s fairly common for

the public, including legal
professionals and some
social service providers,

not to recognize the
distinctions between the
various types of mental

disability, and to think of
them all as 'mental illne

+

treatment with medications for mental ill-
ness, such as that provided at the Utah

State Hospital, will be effective in restoring

competency. As a result, such a person is
at risk of being confined to the Utah State
Hospital for an exlended period without
effective treaIment or services. This gives

rise to significant questions implicating civil

rights law and professional standards.8

How to Determine the Type of
Mental Disabilty

The question of whether a person has a

mental disabiliIy is very delicate. Because
mental disabiliIy carries a sIigma in our
socieIy, it is important that practitioners be

'The forced use of mental health medications in order to restore the competency of a
criminal defendant to stand charges has significant constitutional implications. See Riggins v
Nevada, 504 U.S. 127119921: Woodland v. Angus, 820 F. Supp. 1497 (D. Utah 19931.

'Formerly known as the Utah State Training SchooL.

'See Utah Code Ann. § § 62A-12-234 to -235.
6see Utah Code Ann. § § 62A-5-1 01, 5-302, 5-30911988).

7lawyers must realize ihat a person with 0 mental disability who has been found incom-

petent 10 assist with his or her criminal defense may also be incompetent for other purposes,
such as serving the sentence imposed or providing informed consent to mental health treatment.

sensitive to the client's potenIial reluctance
to disclose the existence of a mental dis-

abiliIy. Before asking a client whether he
has ever been diagnosed with a mental

disability, be sure you have fully
explained, in plain, clear language, the
nature of your role. In particular you
should stress your ethical obligations of
10ya1Iy, zeal, and confidentialiIy, including

the exception for disclosures necessary to
effectively represent the c1ient.9 You also

should explain to the client thai a person's
medical condition, and especially mental

condiIion, is likely to be brought up in any

legal dispute, and to perform effectively,

you must know whether the client has ever

been diagnosed with a mental disabiliIy
and what treatment and/or services the
client has received.

If you find it difficult to communicate
meaningfully with your client, it is possible

your client has a communication impair-
ment rather than, or in combination with,

a mental disabiliIy. If effective communica-

lion does not occur, despite your efforts to

use plain language, ask your client for
preferences regarding alIernative forms of

communication. These might include using

an interpreter or obtaining assistance from

someone who knows the client's communi-

cation sIyle.

If a client has not previously been diag-

nosed with a mental disabiliIy but presents

you with indications that such a disabiliIy

may exist, suggest that the client be evalu-

ated by a qualified professionaL. If you

suspect ihe disabiliIy is a mental illness, a
clinical psychologist or a psychiatrist can

conduct the appropriate evaluation.1O If

you suspect that the disabiliIy is mental
retardation, developmental disabiliIy, or
traumatic brain injury, look for a Qualified

Mental Retardation Professional. QMRPs
are clinical psychologists who have partic-

ularized training and expertise wiih regard
to developmental disabilities, mental retar-

dation, and traumatic brain injury. Few

'See, e.g., State v. Murphy, 760 P.2d 280 (Utah 1988).
'See UTAH R. PROF. CONDUCT 1.14 (proposed commentl.
lOAccepted professional standards for evaluations of mental illness include the following

elements:
. Taking the client's social and mental history;
. Performing 0 standard mental status examination, based upon a personal interview

with the client and testing; and
. Making a diagnosis, prognosis, and recommendations for a plan of treatment and

services in the most appropriate least restrictive manner.
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ward's capacity to protect his or her per-
sonal and financial interesIs will be
presented and, if warranted, a guardian
will be appointed to protect the ward's

interests. The guardian is then the legally
authorized representative of the incompe-

tent person.

clients without disabilities: an attorney
who is diligent, competent and commu-
nicative.18 If the client does not have a
guardian, the attorney must represent the

client's expressed desires, regardless of

whether the client has a mental disability,

and must refrain from substituting the attor-

ney's judgment for that of the client. The
proposed comment to Rule 1.14, recently

distributed for public comment, also recog-

nizes that a client's incompetence for one

purpose does not constitute incompetence

for all purposes. The proposed comment
admonishes attorneys to respect the deci-

sions of a client with a mental disability
regarding those subjects the client is able
to understand and deliberate about. 

19

Section (b) of Rule 1 .14 addresses ihe

situation in which the attorney believes
that the client may be incompetent regard-

ing the subject matter of the representation.

It states:

A lawyer may seek the appointment

of a guardian or take other protec-

tive action with respect to a client,

only when the lawyer reasonably
believes that the client cannot ade-
quately act in the client's own best
interest. 20

The word "best" has been emphasized in

the above quote because the version of
the rule distributed for comment deletes
that word from the rule. The proposed
comment specifically states "A client who
is making decisions the lawyer believes

are ill-considered is not necessarily unable

to act in the client's own interest. "21

The proposed comment points out that

the action taken should be ihe least restric-

tive available under the circumstances,

noting that full guardianship is a serious

mental health professionals are QMRPs,

but if your client needs such an evaluation,

it is worth the effort to find a good one.11

The Presumption of
Competence

If the example of Paul Miller, a person

with a major mental illness, surprised you
because of Miller's ability to function in
society, you are not alone. Many people
are surprised to learn that persons with sig-

nificant mental illnesses are capable of
functioning at very high levels in our soci-

ety much of the time.12 Unfortunately, the

stigmas that have historically existed in our

society continue. But clinical professionals'

understanding of mental disabilities has
increased significantly since the time when

widespread institutionalization was the
norm and when our society failed to rec-
ognize the unique talents and abilities of

all persons with disabilities.

Fortunately, over ihe last few decades

there has been an explosion in the devel-

opment of legal policy recognizing the
rights of persons with mental disabilities.

One significant legal development in virtu-

ally every state is ihat persons with mental
disabilities are presumed competent unless

legally adjudicated otherwise.13 Even if a

person is incompetent in fact, he will nol

be considered incompetent in law unless

a court has so adjudicated. To the great

surprise of most people not regularly involved

in disability law, the presumption of com-
petence extends also to persons who have
been involuntarily civilly committed.1~

In Utah, adjudication of a person's

mental competence generally occurs in a

guardianship proceeding.15 In those pro-

ceedings, evidence of the proposed

Utah Rule of Professional
Conduct 1.14: Client Under a
Disability

At some time in your career, you are
likely to encounter a question regarding a

client's mental condition. Fortunately, Utah

Rule of Professional Conduct 1.14 recog-

nizes that potential:

..
people are surprised

to learn that persons with
signtficant inental iUnesses
are capable of functioning
at very high levels in our
society inuch of the ti

..

When a client's ability to make ade-

quately considered decisions in
connection with the representation is
impaired, whether because of minor-

ity,16 mental disabilily, or for some

other reason, the lawyer shall, as far

as reasonably possible, maintain a

normal client-lawyer relationship
with the client. 

17

This language is consistent with the "nor-
malization principle" used in the social
services field, and entitles a client with a
disability to the same representation as

"You can obtain referrals to QMRPs in private practice in Utah by cantacling the DSPD.
"Some studies of the general population estimate that only 25% of the population is unaf.

fected by some type of mental impairment, and the remaining 75% are evenly divided into
mild, moderate and significant impairment.

"The proposed Comment to Utah Rule of Professional Conduct i. i 4 also embodies the
presumption that a person with mental disabilities is campetent to assist with her legal repre-
sentation unless formally adjudicated incompetent.

"This is true unless ihere has been a separate adjudication of incompetence. See Utah
Code Ann. § 62A 12-2451cll i 993); see also Mills v. Rogers, 457 U.S. 291, 298-99 n. i 6

11982111he United States Supreme Court assumed that involuntarily commited mental patients
retain a constilutional liberty right to refuse involuntary treatment with anti-psychotic drugs; the
constitutional right to refuse treatment presumes the patient's competence by allowing the
choice to accept or reiect treatment); but see Jurasek v. Payne, 959 F. Supp. i 441 ID. Utah
1997) linvoluntarily civilly commined mental patients are legally incompetentl. The juasek
decision is on appeal to the Tenth Circuit Court of Appeals.

"See Utah Code Ann. § 75-5-303 et seq. (i 988). Another overarching principal in dis-
ability law is that any limitations on the autonomy or rights of persons with mental disabilities

should be accomplished in the least restrictive manner. Thot principal is also recognized in
Utah law in the statutory preference for limited guardianships over full guardianships. See id.
§ 75-5-304121. In addition, there are other, less reslrictive, alternatives to limited guardian-
ship, including the next friend, guardians od litem, powers of anorney, representative payees,
close relatives and friends, self-advocacy, citizen advocacy, and protective services such as
the Utah long Term Care Ombudspersons, Child or Adult Protective Services, and the Disobil.
ity law Center.

"At least one commentator has expressed concern over Rule 1 .14's coupling of the status
of a child wiih that of a person with a mental disability, fearing that it may perpetuate the
stereotype of persons with mental disabilities as childlike. See Herr, Representation of Clients

with Disabilities: Issues of Ethics and Control, 17 REV. L. So. CHAGE 609, 619 n.491 i 989.901.

"UTAH R. PROF. CONDUCT 1 . i 4(aII1995).

"Herr, supra note 16, at 619.
"See UTAH R. PROF. CONDUCT 1.14lproposed commentl.
20UTAH R. PROF. CONDUCT i. i 4(bll i 9951 (emphasis addedl

"UTAH R. PROF. CONDUCT i .14lproposed commentl.

\
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and drastic deprivation of a client's rights.

The proposed comment suggests a
guardian ad litem as an alternative22 The

proposed comment further points out that

in limited emergency circumstances (such
as eviction), an aitorney may be autho-
rized to make decisions on behalf of a
client. The proposed comment cautions,
however, that the aitorney should take
sIeps for formal appointment of a legal
representative after the emergency has
passed23 It also points out that in situa-
tions in which an aitorney represents a
guardian, rather than the ward, and
becomes aware that the guardian is act-
ing adversely to ihe ward's interest, the
aitorney may have an obligation to pre-
vent or rectify the guardian's misconduct 24

The proposed comment concludes that

disclosure of a client's disability in legal
proceedings could adversely affect the
client. Unfortunately, no guidance in
resolving that difficulty is provided. The
proposed comment merely points out thai

the lawyer's situation in such cases "is an

unavoidably difficult one."25

The proposed comment to Rule 1. 14(bl

fails to note that when an attorney seeks
guardianship for a clent, there may be a
conflict of interest between the client's
expressed desires and interest in auton-

omy and the aitorney's view of what is in
the client's best interest. In the event that
the attorney files a petition for guardian-
ship of the client, the attorney likely would

be prohibited from continuing representing

the client under ihe Utah Rules of Profes-

sional Conduct governing conflict of
interest. 26 An aitorney who reasonably
believes that the client cannot adequately
act in his or her own interest may want to
first consult with an appropriaIe clinician.

If the clinician confirms that the compe-
tence of the client is in doubt, then the
attorney could inform an appropriate per-
son (such as a family member), entity (such

as Adult Protective Services!, or court of

Conclusion

Mental disability law combines fasci-
nating issues of constitutional law, medical

science, and professional standards. As

the body of law and clinical understand-
ing continues to grow, it is likely that all legal

practitioners will, aI some point, encounter a

circumstance involving mental disability law27

A general understanding of mental disabil-

ities and their causes is important for
practitioners when ihey encounter issues
involving mental disability law. I-

the potential need for a guardian. The
aitorney thereby would avoid becoming
the proponent of the guardianship peti-
tion, and should defend the client in the
guardianship proceedings to prevent the
client's decision-making authority from
being limited any more than is absoluIely

necessary.

..
en an attorney seeks

guardianship for a client,
there may be a conflict of

interest between the clients
expressed desires and

interest in autonomy and the
attorney's view of what is in

the clients best inter,
..

1 "See ¡d.

"UTAH R. PROf. CONDUCT 1.14Iproposedcommentl.
24See ¡d.

"/d.
"UTAH R. PROF. CONDUCT 1 .7 11 9951.
27For more in.depth information, the author recommends the comprehensive legal treatise

"Mental Disability law: Civil and Criminal" by Professor Michael L. Perlin of New York law
School, available through lexis law Publishing, CharioHesville, Virginia. The Disability law
Center 11801 )363-13471 also is a source af technical support to oHorneys in Utah.
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ATTOR.NEYS AT LA'"
MADSON & METCALF

,

I

takes pleasure in announcing that

A. John Pate, PH.D.
Gary D.E. Pierce

(formerly of BROADBEN, HULS, PIERCE & PATE)

have become shareholders in the firm
and

Brian C. Kunzler
Barton W. Giddings, PH.D.

have become associated with the firm.

The firm's practice will continue to emphasize intellectual

property law including United States and foreign patents, trademarks,
copyrights, computer law, biotechnology law, licensing, franchising,
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rolNT /COUNTERPOINT

I

The Case for Licensing Paralegals

Although many issues come to mind in

considering whether paralegals should be
licensed, this discussion will noI address
how the shift to licensure should occur, for

that is an issue still to be debated. Instead,

i will focus on the reasons why parale-
gals, also commonly referred to as legal
assistants, 

1 should be licensed. Two goals

are common to nationwide efforIs to
license paralegals. First, there is an urgent

need to increase access to justice for low

and moderate income people. Second,
the public must be protected.

Access to Justice
Courts and Bar associations throughout

l Ms. Sisam is a paralegal with the UIah Stale Bars OHice of

Attorney Discipline.

by Shelly A. Sisam

the country are debating the means by
which legal representation can be made
more accessible to people with low and

..
adequate protections

for the public are in

place, non-lawyers have
important roles to perform

in providing the public
with access to justic

..

moderate incomes. One proposal involves

using paralegals for work now being per-
formed exclusively by attorneys, on the

'In 1984, the National Association of Legal Assistants ("NAlA"l adopted the following
definition of "legal assistants":

Legal Assistants (also known as paralegalsl are a distinguishable group of persons

who assist anorneys in the delivery of legal services. Through farmal education,
training and experience, legal assistants have knowledge and expertise regarding
the legal system and substantive and procedural law which qualify them to do work

theory that paralegal lime is less expen-

sive than attorney time.

The Oklahoma Supreme Court recently

identified duties that may properly be per-
formed by a legal assistant under the
supervision of an attorney:

1. Interview clients

2. Draft pleadings and other documents

3. Carryon legal research, both con-
venIional and computer aided

4. Research public records

5. Prepare discovery requests and

responses

6. Schedule depositions

7. Summarize depositions and other

discovery responses

8. Coordinate and manage docu-

ment production

of a legal nature under the supervision of an anorney.
NATIONAL ASSOCIATION OF LEGAL ASSISTANTS, MODEl STANDARDS AND GUIDEliNES FOR UTIliZATION

OF LEGAl ASSISTANTS, Sept. 1977. This broad definition reflects the diverse nalure of the work

performed by paralegals, and emphasizes the importance of the paralegal working under
an attorney's supervision.
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9. Locate and interview witnesses

10. Organize pleadings, trial exhibits
and other documents

1 1. Prepare witness and exhibit lists

12. Prepare trial notebooks
1 3. Prepare for the attendance of wit-

nesses at trial

14. Assist lawyers at trial

Taylor v. Chubb, 874 P.2d 806 (Okla.
1994). Paralegal programs certified by
the American Bar Association maintain
curricula that meet high professional stan-

dards, and usually offer intensive training

in each of these areas. Paralegals trained

on the job are also trained, out of neces-

siIy, in many of the same areas.

Well-trained paralegals can be used
more efficiently and effectively if they are

allowed to assist lawyers in these areas.
In turn, their assistance can allow the attor-

ney time to increase contact with clients,

as well as time to develop the substantive

legal issues in the case. This all computes

to lower the cost of legal representation,

and arguably improves its qualiIy.

Protection of the Public

The American Bar Association's Com-

mission on Non-Lawyer Practice has
published an as-yet unadopted report on
licensing paralegals. See ABA Comm'n on

Non-Lawyer Practice, Non-Lawyer ActiviIy

in Law-Related Situations: A Report with
Recommendations. The Report notes, "The

protection of the public from harm arising
from incompetent and unethical conduct by

persons providing legal or law-related ser-
vices is an urgent goal of both the legal
profession and the states. When adequate

protections for the public are in place, non-

lawyers have important roles to perform in

providing the public with access 10 justice."

The report furihernotes that "the net effect

of regulating the activities will be a benefit

Need a full-time accountant just to keep
track of your trust account?

Now you can have one!
And for a one time fee of only $149

Trust Account Master
the leading trust account management

software
For information or to order

call i -800-834-6072
or mail to Account Master, LLC

P.O. Box 50841, Provo, UT 84605-0841

name:

address:

TAM: $149.00
5.00
8.94

$162.94

shipping & handling:
sales tax (Utah only):

TOTAL:
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to the public:"

Did you know that many people
receive legal advice and representation

from unregulated non-lawyers? For exam-

ple, federal regulations permit non-lawyers

to represent. people in adminisIrative pro-

ceedings; the representative need not be
an attorney until the case reaches the
appeal stage. Additionally, legal advice is

often offered by neighbors, friends, the
media, religious advisors, teachers, co-
workers, counselors, computer networks,

self-help books and softare, owners and

employees of businesses, and employees

of unions and government agencies.
Although most of these sources can never

be addressed with a licensing program,
licensing paralegals is a step in the right

direction to protecting the public byestab-

lishing training requirements and

regulations, and monitoring and disciplin-

ing legal assistants who offer assistance,
advice, and counseL.

Conclusion
The American Bar Association Report

states, "The factual findings of the Com-

mission demonstrate that non-lawyers,
both as paralegals accountable to lawyers

and in other roles permitted by law, have

become an imporIant part of ihe delivery

of legal services, and that their expertise

and dedication to the system have led to
improvements in public access to afford-

able legal services." ABA Comrn'n on
Non.Lawyer Practice, Non-Lawyer ActiviIy

in Law-Related Situations; A Report with

RecommendaIions. Obviously, well-trained

paralegals have become an essential port

of the legal team. Licensing paralegals

will formalize their professional standing,
provide uniformiIy in identifying those who

are qualified, establish state-wide stow

dards of professional competence, and
provide greater uniformiIy in the tasks for

which legal assistants are used. ..

Ii



A Second Lok at Licensing Paralegals

Write on article opposing the licensure
of paralegals to meet the needs of the
poor? Sure; then we'll write on article
opposing medical care for the poor. We
all know that attorneys only resist these
proposals to keep iheir pockets lined.

That's what we thought when we
began delving into this issue, but it's not
as clear as it may seem at first blush.
Examining the issue in greater depth.
reveals some legitimate concerns.

First, the underlying premise that vital

legal needs should be met by non-lawyers

merely because a recipient is indigent is

philosophically troublesome. "The impor-

tance of having 'Equal Justice Under Low'

cannot be over emphasized. The leg iIi-

macy of our justice system rests on this
premise."l

With that axiom in mind, it seems
incongruous to propose that the legal
needs of the less fortunate be mel through

persons with limited legal training. Such a
proposal may allow us to "drift to a two-
tier system of justice where poor and
middle closs Americans cannot redress
wrongs or pursue valid legal claims. "2

If the needs of the poor are indeed
worthy of societal intervention, alIernaIives

designed to increase accessibility to
lawyers should first be analyzed and, if
appropriate, implemented. Those propos-

als include increased funding for legal
services, mandatory pro bono require-
ments, centralized processing for agencies
serving low-income clenIs, "Quick Court"

technology, adjunct court personnel to
assist individuals with court processes in
specific areas, and greater education of

Bett C Porter is a legal assistant with the Salt Lake City
low firm Kirton & McConkie; Kana j. Porter is a share-
holder and Vice President of the Salt Lake City low firm
Christensen & Jensen, P. C

I"

by Bell C. Porter and Karra j. Porter

the public about their legal rights.

Exploration of such programs could be

impeded by prematurely implementing
paralegal licensing. For example, it is not

difficult to envision a lawyer concluding that

the need to perform pro bono work has been

lessened by the licensure of paralegals.
Beyond the philosophical diffiCulty, the

notion of licensing paralegals as a means
of assisting the poor raises other questions.

Perhaps foremost: Will it meet the need? It

is difficult to respond to that question,
because in our view the need has not been

clearly identified. It is simple enough to
soy-indeed, it seems unassailable-that the
poor and middle closs do not have suffi-
cient access to legal services. But do we
have sufficient informaIion about the sys-
tem's failures to determine whether they can

be addressed by licensing paralegals?

..
needs of the poor are

indeed worthy of societal
intervention, alternatives

designed to increase
accessibility to lawyers

should first be analyzed and,
if appropriate, implem

..

Relying principally upon the ABA Com-

prehensive Legal Needs Study, the Task

Force report identifies categories of needs
experienced by some forty percent of low-

income households nationwide3 As

reported by the Task Force, the CLNS study

found that, when faced with a legal prob-
lem, "about 30% took legal or judicial
action. Almost 40% took no action at all,
and another 24% relied entirely on their

i PRELIMINARY FINAL REPORT OF THE ACCESS TO JUSTICE TASK FORCE OF THE UTAH STATE BAR I'Task

Force reporl"), at 30 11997).
'ABA COMM'N ON NONlAWYER PRACTICE, NONlAWYER ACTIVITY IN lAW-RElATED SITUATIONS,

MINORITY REPORT OF SEVIER & WARNER, 01 165 ¡Augusl 19951.

'Taskforce report at 1 1-14.
'/d. at 14.
'Ha115.
6/d. The Commission reparl did not analyze the extent to which consumers' views an

'own efforts.' The remaining eighi percent
sought the assistance of a non-legal third

party."4

The report also observed that, "in the
majority of almost all instances, therefore,
households did not turn to the jusIice sys-

Iem and often took no action 01 alL. . . .
The most frequently given reason (28%) for

taking no action was a belief that nothing

could be done."5

Other reasons for legal inaction identi-

fied in the ABA Commission report were
"0 matter of individuals' perceptions about

their problems: (EJither they view their
problems as not serious enough to justify

obtaining legal assistance; they believe

that their situation does not warranI paying

what they expect to be charged; or they
suspect that their problem will cost more to

resolve than they can afford."6 The report

also concluded that many low-income indi-

viduals do not seek legal recourse

because they believe lawyers are noI
available at affordable rates and that for
specialized issues few lawyers have the
experience needed.7 Such individuals also

were concerned that there are too few
lawyers fluent in languages other than
English who could represent non-English

speaking c1ients.8

It is difficult to assess whether many of

these concerns would be addressed by
licensing paralegals. Licensure proposals

have, to dote, been rather vogue. For

example, the Task Force report recom-
mends that "the Bar pursue some type of
licensure of legal assistants which would
allow them to provide limited legal service

under the general supervision of on attor-

ney or the Bar."9 The ABA Commission
report, although more detailed in its analy-

sis, states that "the most important
conclusion of the Commission is that each

offordability of legal services are affected by personal priority. We are reminded of a former
associate of Karra's who, when cotlers complained about ihe estimated cost of a divorce, asked:

"How much did you spend on the wedding?" Ohen, callers did not place the same value
on ending a marriage as they did on beginning il. We recognize, however, thaI for many
individuals, unaffordability of legal services is a matter of inability, rather than choice.

'Task Force report, at 15.
Old.

'Task Force reporl, at 19.
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state should conduct its own careful analyt-

ical examination. . . to determine whether
and how to regulate the varied forms of
nonlawyer activily that exist or are emerg-
ing in its jurisdiction."lO

Another issue not clarified by current
proposals is which paraprofessionals will

be licensed and for which activities.

There are three general categories

of paralegal practice. A traditional
paralegal works with accountabilily

to an attorney. The traditional para-

legal is usually a full or part time

employee of a law firm, corpora-
tion, or government agency

working with attorneys. A freelance
paralegal (sometimes referred to as
a 'contract paralegal) works as an
independent contractor with
accountabilily to an attorney . . . .
An independent paralegal provides

services to clients with regard to a
process in which the law is
involved, and for whose work no
attorney is accountable. 11

If the notion is merely to regulate the
activities of traditional and contract parale-

gals, the proposal likely would have
negligible impact on the legal needs of
the poor. To our knowledge, paralegals
already perform a wide range of legal
tasks, such as drafting discovery

responses, pleadings, and contracts, ana-

lyzing legal documents, researching legal
issues, assisting at trial, and other services
limited only by lawyers' imaginations.
Such delegation poses no substantial risk

to the public because lawyers retain final

responsibilily for approving and monitor-

ing the paralegals' activities. In other
instances of paralegals performing quasi-

legal work for employers outside of a
traditional law firm, the employing entily
generally remains financially and legally
responsible for the work as well.

Because licensure of such paralegals
without expanding permitted activities
seems merely punitive and unlikely 10 sub-

stantially affect the legal needs of the
poor, other proposals involve granting

greater autonomy to paralegals or licens-
ing independenI paralegals, who generally

would not work under the supervision of an

attorney. That concept has its own con-
cerns, as discussed below. Before reaching

that issue, however, we should examine

whether the proposal would substantially
address the reasons that lower-income peo-

ple do not seek legal services.
It is difficult to see, for example, how

expanding paralegal activities would
change laypersons' perceptions of their
legal rights or help them realize in the first

instance that "(someJthing could be
done."12 Paralegal licensure also would do
little to alleviate the problems of attorneys
with insufficient knowledge of specialized
areas of law, or the shortage of bilingual
lawyers. Paralegal licensure may increase
the likelihood of an individual obtaining

representation for matters with small recov-

ery potential or insignificant fees, but even
this conclusion is speculative.

..
legals already peiform

a wide range of legal tasks,
such as drafting discovery
responses, pleadings, and
contracts, analyzing legal

documents, researching legal
issues, assisting at tria4 and
other services limited only by

lawyers' imaginatio
..

Aside from the question of whether

licensure would significantly address the
legal needs of the poor, expanding parale-
gal autonomy raised other concerns. A
fundamental risk with greater paralegal
independence is that many critical legal
principles faced by the poor are too com-

plex for persons noI fully trained in the law.

In Utah State Bar v. Summerhays & Hay-

den,13 the Supreme Court deemed the
representation of persons injured in auto-

mobile accidents by public adjusters the

IOCommission report, al 4.

"Nalional Federation of Paralegals Associations, Unauthorized Practice of Law (Dec.
1 0, i 9971 ~http://wwwparalegals.org/Development/upl.htmb.

"Task Force report, at 15.

IIi

unauthorized practice of law because it

necessarily requires legal knowl-

edge and skill and the application
of abstract and complex legal prin-

Ciples-such as comparative fault,
the elements of negligence, and
rules governing liabilily-to the con-
crete facts of a particular claim. . .

(as well asJ legal principles thaI
may affect a claimant's legal abilily

to pursue the claim, such as staIutes
of limitation, jurisdictional issues,

and affirmative defenses. 
14

In Summerhays, the court concluded
that the adjusters' actions posed a risk to

the public welfare because third-parly tort

claims against insurance companies are .
often complex and necessarily require
education that most laypersons do not pos-

sess.15 "Public adjusters could jeopardize
an injured person's legitimate tort claim
against an insurance company due to lack

of education and experience," the court
wrote. "Such lack of experience can eas-
ily result in failure to assert appropriate
legal theories and failure to meet proce-
dural requirements. "16

Applying the Supreme Court's concern
about the complexily of legal issues to ihe
present discussion highlights a problem

with increased paralegal autonomy. The

Iypes of legal needs faced by the indi-
gent, as identified in the Task Force report,

are signifiant:

· Household/Real Property (unsafe
rental housing, problem wiih landlord,

real estate transaction, ownership prob-

lems, condo/coop boards, mobile
home problems, tenant problems, utili-

ties problems, properly rights, housing

discrimination)

· Community/Regional (environ-
mental health, opposition to proposed
facilily, inadequate municipal services,
inadequate policing)

· Family/Domestic (marital dissolu-

tion, prenuptial agreement, elder
abuse, domestic violence, child sup-
port, state intervention in family)

· Children's Schooling (enrollment,
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discipline, poor quality education)

. Wills/Estates (wills, estate plan-

ning, estate administration, inheritance,

vulnerable adult, advance directives)

. Employment (hiring discrimina-
tion, workers and unemployment
compensation, pensions, compensation
problems, fringe benefit problems, dis-

criminaIion on job, threats to privacy,

working conditions, farmworkers prob-
lems, self-employed problems)

· Difficulties with Public Benefits

· ADA Related Discrimination

· Health/Health Care (barriers to
health care, problems wiih charges or

payments, violations of patients rights,

environmental health problems)

· Personal Finance/Consumer
(problems related to insurance, tax,
obtaining credit, creditors, bankruptcy,

contracts, consumer fraud, defective
products, debt collection)

· Personal/Economic In¡ury (suf-
fered iniury, charged with causing
injury, victim of slander or libel)

.' Civil Liberties (search and
seizure, speech, religion, private inter-

ference with rights)

· Immigrants/Non-English Speaker

(language related needs, immigration

needs, exploitation)

· Native Americans

· Military Personnel/Veterans (mili-

tary service needs, veterans needs¡i7

Many, if not most, of the identified
areas are at least as complicated as auto

accident tort claims. Is it realistic to
assume that someone not fully Irained in

ihe law will recognize potential ERISA or

ADA or IDEA or FDCPA claims or defenses

that may arise out of seemingly routine

matters?

Combined with the complexity of many

legal needs is a concern about quality of

service. Most proposals regarding
paralegal licensure contemplate "grand-

parenting" clauses for practicing
paralegals, presumably for due process

considerations. Presently, however, there

are no minimum qualifications to be a
paralegal. Although some employers

~'

'~

require a college degree and/or certifica-
tion, many do not. Ii is hardly controversial

to note that paralegals vary widely in their

education, experience, and competence.
Furthermore, even if practicing parale-

gals were not exempt from licensing
requirements, concerns about legal repre-

sentation by paralegals are still
unavoidable. To become licensed to prac-

tice law, a lawyer generally must obtain a

four-year college degree and achieve a
sufficiently high score on a law school
admission test to be admitted to an accred-
ited law school. The lawyer must complete
three years of intensive study, the purpose

of which is to learn 10 understand and
apply legal reasoning and analysis to all
legal problems. Even after those hurdles
have been met, applicants in Utah still must

pass a difficult two-day bar examination
and ethics exam. In most cases, a parale-

gal-who has not had those seven years of
preparation-simply cannot be expected to

provide representation comparable 10 that

expected of a lawyer.

.
ost cases, a paralegal

. . . simply cannot be expected
to provide representation

comparable to that
expected of a lawy

.
To lessen concerns about quality of rep-

resentation, certain basic safeguards
presumably would be implemented which

would, in turn, increase the cost of parale-
gal services. Requiring paralegals to

complete sufficient course work to become

familiar with legal principles and proce-
dures, pass an examination designed to
ensure minimum levels of capability, and
require malpractice insurance or participa-

tion in a client protection fund may, if cost
is the impediment to legal access, price
paralegals out of the targeted market.

In fact, many independent paralegals
already do not charge substantially less for

their services. According to the Commis-

"Task Force report, Appendix "B".

"Commission report, Minority Report of Russell ond Kapp, at 171 .
"Brian Maffly, "Paralegal Is Sent to Jail", Saii Lake Tribune, Aug. 8, i 997, at D9.

sion minority report, "(tJhe testimony before
the Commission clearly indicated that the
nonlawyer practiIioner(sJ, in such areas as

divorce, are pricing their services just
below what lawyers charge, not necessar-
ily on the value of their services."18 For

example, a Salt Lake paralegal ¡ailed ear-

lier this year for violating an order
enioining the unauthorized practice of law
apparently charged $ 1 00 for divorce fil-
ings and $300 for bankruptcy filings, an
amount not substantially below that adver-
tised by some attorneys.19 Thus, what may

result is a system in which paralegals
undercut lawyers just enough to attract cost-

conscious clients but have little impact on

the unmet legal needs of the poor.

Overall, we believe that expanding the
responsibiliIies and activities of paralegals

may be a desirable goal. But greater
analysis is needed before it can be viewed

as a meaningful solution to legal needs ofihe poor. If

v a i R D 1 R E WIN T E R 1 9 9 8 . 29
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CAStS IN CONTROVERSy
Loss of Chance Recovery Aftr Seale ~ Gowans

On August 2, 1996, the UIah

Supreme CourI issued its opinion in Seale

v. Gowans, 
1 discussing when the limita-

tions period begins to run on a medical
malpracIice claim. Although the opinion

does not mention the loss of chance doc-

trine, nor was the plaintiffs claim
dependent upon such a theory, many
have speculated ihat Seale has abolished

the loss of chance Iort in Utah.2 At least
one complaint broughi in the Third District

Court has been dismissed on summary

judgment on the grounds that Seale
apparently abolished the tort in Utah.

Seale should noI be read to abolish all

claims for loss of chance, although .Utah

cases construing the medical malpractice

statute of limitations, including Seale, have

greatly reduced a plaintiffs abilily to recover

for a lost chance of survival. In any event,

clarification of the issue by our appellate

courts would greatly benefit the Bar

The Case

Beverly Seale, through her estaIe,
brought a claim against her physician and
a hospital for failing to detect a mass in
her breast during a mammogram con-
ducted in August 1987.3 The mass was
discovered nine monihs later when Seale
had another mammogram at the same
hospitaL. A needle biopsy revealed that
the mass was cancerous. The doctor who

informed Seale of the biopsy results also
showed her ihat the mass, in smaller form,

Me Moscon is an associate at the 5alt Lake City law firm
VanCott, Bagley, Cornwall & McCarlhy.

by D. Matthew Moscon

was visible in the previous mammogram.
Immediately upon discovering ihe mass,
Seale underwent a radical mastectomy. At

that time, pathological studies revealed that
a second malignant tumor had formed and

that cancer had spread to eight of her
twenly lymph nodes.

Seale received radiation and hormone

therapy unIil August 1991, and all tests for
further cancer during that time were nega-

tive. In that month, however, a bone scan

revealed cancer in Seale's left hip. Seale
had been informed in 1988 that the
spread of cancer to her lymph nodes indi-

cated a significant statistical increase in the

likelihood that cancer would recur. Never-
theless, Seale did not commence her legal

action until August 1991, when she was
informed that cancer had recurred.

Both defendants moved for summary
judgment on the grounds that the two-year

limitations period for medical malpractice
claims had expired. The district court
denied summary judgment, ruling that a
question of fact existed as to when the limi-

tations period began. The trial was
bifurcated and a jury was asked to con-
sider when Seale "discovered or through
the use of reasonable diligence should

have discovered" her injury. The jury found

that Seale knew or should have known of

her injury in June 1988, when she was
correctly diagnosed and told of the failure

to discover the mass in 1987.
Seale's motion for judgment noIwith-

standing the verdict was denied. She
appealed from that ruling and the UIah
Supreme Court reversed, remanding for

'5eale v. Gowans, 923 P.2d 1361 (Utah 19961.
'''Loss of chance" is a tori ihat anempts to compensate a plaintiff who has lost a chance of
survival or has suffered a statistical increase in the risk of suffering harm as a result of the neg-
ligence of a care provider.

'These facts are taken from the court's opinion. 5ee 5ea/e, 923 P.2d at i 362-63.
'id at 1364.

j~
"0

trial. Announcing its ruling, the Supreme
Court stated:

We agree that the evidence was
sufficient to show that in 1988,

(Seale) knew or should have known

that Dr. Gowans had negligently
failed to diagnose her cancer. We
also agree that the evidence was
sufficient to show that in 1988, Seale

knew of the cancer's spread to her
lymph nodes. However, defendanIs
have failed to show that the cancer's

spread to her lymph nodes was a

sufficient legal injury to start the run-

ning of the limitations period.4

The court concluded that "even though

there exists a possibilily, even a probabil-

ity, of further harm, it is not enough to
sustain a claim, and a plaintiff must wait
until some harm manifests itself. "5 Accord-

ingly, the court held that:

(W)ithout proof of actual damages,
an alleged claim for enhanced risk

is not adequate to sustain a cause
of action for negligence. . . .
(D)amages in ihe form of an
enhanced risk only are not sufficient.

to start the running of the statute of.

limitations. . . .6
Many have concluded that ihis language

abolished the loss of chance tort in Utah.
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~Loss of Chance

In its most basic form, the tort of 10sI

chance seeks to compensate an already ill

patient whose chance of recovery has
been diminished.7 For instance, "A", suf-

fering from liver cancer, has a fifly percent

0\
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'id.
61d at 1 364-65.

'While loss of chance claims can arise in areas other than medical malpractice, the over-
whelming maiority of reported cases are medical malpractice cases.
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chance of surviving for five years. Immedi-

ately after discovering ihe cancer, "A's"
physician misprescribes treatment and
"A's" chance of surviving to the fifth year

drops to twenty-five percent. Does "A"
have a claim against the physician? On
one hand, "A" has not suffered an injury

with a definite physical manifestation. "A"

had liver cancer both before and after the

malpractice and "A" may live only six
months or may live indefinitely without
respect to the malpractice. On the other
hand, "A" has suffered a statistical injury.

"I\s" likelihood of surviving indefinitely, or

even for a short period of time, was signif-

icantly reduced by the malpracIice. The
question, then, is whether courts can or
should allow "A" to bring an action for the
loss of that statisIical chance.

An analysis of all the variations of this
claim is beyond the scope of this artiCieB

Courts allowing plaintiffs to present such
claims have done so on several theories.
Some have held that the defendant's inter-

vening negligence "destroyed" the
plaintiffs chance of survival in the manner
of an intervening cause.9 In these cases,

the intervening malpractice is seen as the

proximate cause for the injury suffered by

the plaintiff, which injury is either death or

prolonged and/or aggravated suffering.
Other courts, relying on Section 323 of
the Restatement (Second) of Torts,1O have

allowed plaintiffs to sue a care provider
by showing that the provider's conducI
increased the plaintiffs risk of suffering
harm from ihe underlying disease11 More-

over, those courts recognizing the claim
do not uniformly agree on the remedy
available to someone who has wrongfully

been deprived of a chance of survival.12
In those states recognizing some form of

the claim, there is also differing opinion
on whether a plaintiff should be able to
bring an action if he or she had less ihan

a fifty percent chance of survival before the

intervening malpractice.13

Therefore, one problem with the asser-
tion that Seale abolished the tort in Utah is

that the tort has so many forms. Arguably,

Seale has limited some aspects of the
claim. But Seale cannot be said to have
addressed the entire theory of law denomi-

nated "loss of chance."

..
rmination of whether

Utah recognizes the loss of
chance tort ultimately rests
on the definition of "injury"

adopted by Utah courts in
medical malpractice cases,
and specifically whether a

statistical increase or
decrease of some outcome

is itself an injury.
..

Loss of Chance in Utah
As forcefully as one may argue that Seale

abolished a "pure" or "statistical" loss of
chance claim, one might argue that the
Utah Court of Appeals recognized a "sub-

stitute proximate cause" type of claim for
lost chance in George v. LOS Hospital. 

14

Although the George opinion, like Seale,
did not use the term "loss of chance," the

court stated that '''evidence which shows to

a reasonable certainty that either delay in

diagnosis or treatment increased the need
for or lessened the effectiveness of treat-

ment is sufficient to establish proximate
cause.'''15 George upheld no-cause verdicts

for the physicians named in the suit but
remanded a no-cause verdict against a
hospital in a case based on the nursing
staffs alleged failure 10 inform the physi-

'See Andersen v. Brigham Young University, 879 F. Supp. 1 124, 1 127-28 10. Utah 19951

Idiscussion of claim); Patricia L. Andel, Medical Malpractice: The Right to Recover for ihe Loss
of Chance of Survival, 12 Pepp. L. Rev. 973 119851 (discussion of claim); see also Daniel J.
Anderson, "Loss of Chance" in Utah, Utah Bar L Nov. 1996, at 8 (discussing status of Utah
law prior to Seale v. Gowans).
'See, e.g., Hicks v. United Siales, 368 F.2d 626, 632 14th Cif. 19661 ("If there was any
substantial possibility of survival and the defendant has destroyed it, he is answerable.'l
,oSection 323 of the Restatement ISecondl of Torts slates in relevant part:

One who undertakes, gratuitously or for consideration, to render services to another
which he should recognize as necessary for the protection of ihe other person or
things, is subject to liability to the other for physical harm resulting from his failure to
exercise reasonable care to perform his undertaking, if . . . his failure to exercise

cians of the plaintiffs deteriorating staIus.
"A jury could have reasonably concluded
that the failure of (the nursesJ to notify (the

physiciansJ of Ms. George's change in
condition prevented them from diagnos-

ing, treating, and possibly saving her life

and that this failure therefore was a proxi-

mate cause of her worsened condition
and hastened her death."16 Substitution of

the physician's negligence for the dis-
ease's natural progression as the

proximate cause of a patient's death is the

basis for the Hicks type of lost chance
claim. The language in Seale does not
directly address this scenario.

For the same reasons Seale cannot be

said to have wholly abolished the tort,
George cannot be fairly said to have com-

pletely recognized ihe tort. George never
addressed whether reduction of a chance

of survival is, by itself, an injury. The

George holding presupposes an "injury"

(such as death or suffering) that some inter-
vening negligence proximately caused.

Legal IIlnjuryll in Utah
Determination of whether Utah recog-

nizes the loss of chance tort ultimately rests

on the definition of "injury" adopted by
Utah courts in medical malpractice cases,
and specifically whether a statistical
increase or decrease of some outcome is

itself an injury. The definition of "injury" for

medical malpractice cases began taking

shape in 1979 when the Utah Supreme

Court decided Foil v. Ballinger.17 In Foil,

the court held that the two-year limitation

period "does not commence to run until
the injured person knew or should have
known that he had sustained an injury and

that the injury was caused by negli-
gence."18 Thus, a legal injury has two

parIs: (1) An understanding by the plaintiff

thaI he or she has been hurt, and (2) the

plaintiffs understanding that the harm suf-

such care increases the risk of harm.

"See, e.g, Thompson v. Sun City Community Hosp., 688 P.2d 605, 613-16 (Ariz. 19841
(recognizing claim but holding that increase of harm must be "probable", not "possible'l
"See John A Hodson, Annototion, Medical Malpractice: "Loss of Chance" Causality, 54
AL.R. 4th i 0, 16-22 & nn. 1-5 (1987) (survey of states recognizing the tort and a catalog of
the variations on the claiml.

"See id.
14797 P.2d 11171Utah CI. App. 19901.

151d. at 1 122 (quoting James v. Uniled Siales, 483 F. Supp. 581, 585 (ND. CaL. 198011.
16/d

17601 P.2d 144 (Utah 19791
IBid. at 148 (emphasis added).

v a i R D IRE WIN T E R I 9 9 8 . 31



fered was the result or likely result of a tort-

feasor's negligence. But this definition
neither adopts nor rejects a lost chance
claim. In ihe hypothetical given at the out-

set of ihis article, "A" knew that he had
been injured by a physician's negligence

when he became aware that mistreatment

had reduced his chance of survival by
twenIy-five percent. Still, at ihe time "A"
became aware of the malpractice, the
only "injury" suffered was a probabiliIy of

future harm.

Whether Utah jurisprudence has
adopted a definition of "injury" which pre-

cludes statistical harm is debaiabie.
Intentionally or not, prior 10 Seale the Utah

Supreme Court began to eliminate non-
physical injuries from the lexicon of
medical malpractice. In Chapman v. Pri-
mary Children's Hospital, 

19 the court

articulated a physical aspect of a legal
injury: "Discovery of legal injury, therefore,

encompasses both awareness of physical

in;ury and knowledge that the injury is or

may be aItributable 10 negligence."20
Although the issue of "statistical" versus
"physical" injury was not before the court

in Chapman, and the statement rightly
may be called dictum, both the Utah
Supreme Court and the Utah Court of
Appeals have quoted this language from

Chapman to describe the type of injury
necessary to begin ihe limitations period

in medical malpractice cases21 If Utah
courts do not recognize a "statistical"
injury, a major portion of lost chance
claims, but not all lost chance claims,
have been eliminated. If the language in

Chapman is binding, the Seale court may
not have had the option of recognizing
Seale's statistical injury.

Ironically, the Utah Supreme Court pre-

viously has gone to great lengths to avoid

ruling on some of the issues it is now
accused of ruling on by implication. For
instance, in Hansen v. Mt. Fuel Supply
CO.,22 the court expressly did not reach

the issue of whether the enhanced risk of

acquiring a disease is a sufficient injury to

support a cause of action 
23 In Hansen, the

court repeatedly stated that "the claim for
medical moniIoring damages is separate
and distinct from recovery for the enhanced

risk of contracting a serious illness due to
exposure. "24 Although an enhanced risk of

initially acquiring asbestosis (as discussed
in Hansen) is different than an increased
risk of dying from an existent cancer (as
discussed in Seale), the court's adamant
refusal to discuss the enhanced risk claim

in Hansen was one of the factors ihat

Judge Greene relied upon in Andersen to
state that Utah has not recognized a claim

for lost chance.25 The Hansen court's refusal

to discuss an enhanced risk claim com-
pared to the inferential abolition of a lost

chance claim in Seale adds to the confu-
sion in ihis area of law.

..
Utah courts do not

recognize a 'statistical'
injury, a major portion
of lost chance claims,

but not all lost chance c
have been eliminate

..

Conclusion
The status of "lost chance" recovery in

Utah is at best unclear, and a beIter articu-

lation of whether any of the various legal
claims of "lost chance" or "increased risk"

exist in this state is needed. There are a
number of policy reasons, identified in
Seale, which may ultimaIely persuade Utah

appellate courts that loss of chance claims

should not be recognized. Nevertheless,

until the courts make a definitive statement,

practitioners should use great caution when

advising clients that such a claim either def-

initely is or is noI recognized. I-

'"784 P.2d 1181 (Utah 19891.
2°ld. at 1 184 (emphasis added).

"See, e.g., Seale, 932 P.2d at 1363: McDougal v. Weed, 326 Utah Adv. Rep. i 1, 13
¡Utah Ct. App., Sept. 18, 1997).
22858 P.2d 970 ¡Utah 19931.

"Id. at 973 n.2.
"Id. at 975 n.6.
25879 F. Supp. at 1130.
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NAVAJO
NATION BAR

ASSOCIATION
The Navajo Nation Bar Associa-

tion (NNBAI announces its March
bar examination scheduled for Satur-

day, March 28, 1998. Application
packets may be obtained from the
NNBA office.

The NNBA bar review course is
scheduled for January 28, 29 and 30,

1998 in Window Rock, Arizona.
For further inquiries, please con-

tact Andrea Becenti, Executive

Director for the NNBA, at (520)
871-2211, or FAX: (520) 871-2229.
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Notice of
New Rule

The Utah Supreme Court has
adopted the following Rule of Lawyer

Discipline and DisabiliIy. The effec-

tive date of the rule is January 30,
1998. Pursuant to Code of Judicial

Administration 11-10 1 (4)(E), the rule

will be published for comment.

Rule 31 . Noncompliance wiih child

support order, child visitation order,

subpoena or order relating to pater-

nity or child support proceeding.

(a) Upon entry of an order hold-

ing a lawyer in contempt for lawyer's

noncompliance with a child support
order, child visitation order, or a sub-

poena or order relating to a
paterniIy or child support proceed-
ing, a district court may suspend the
lawyer's license to engage in the
practice of law consistent wiih Utah

Code section 78-32-17 and, if sus-
pended, shall also impose

conditions of reinstatement.

(b) In the event a district court sus-
pends a lawyer's license to engage

in the practice of law, the court shall

provide a copy of the order to the
Office of Attorney Discipline.
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BAR & BENCH

Remarks From Justice Ginsburg

I am delighted to be with you this
morning, and plan to spend mosI of our

time together in conversation with you. But

before I invite questions, may I take some
minutes to convey to you my ideas of
what it means to be, as I am, a feminist.

I had the good fortune to be alive and

a lawyer in the late 1960s when, for the
first lime in history, it became possible to

urge before courts, successfully, that soci-

ety would benefit enormously if women
were regarded as persons equal in stature

to men. In my college years, 1950-1954,

it was widely thought that women were
not suited for many of life's occupations-

lawyering and bartending, military
service, service on juries, to take just a
few of many examples. So much has

changed for the good since then.
While there are still too many people

who regard feminism as a threat, people

who are discomforted by the very word, I
am heartened by the ever growing appre-

ciaIion of what feminism really means. It
means freeing people, men as well as
women, to be you and me, allowing peo-

ple to pursue ihe talents and qualities they

have without artificial restraints. The idea
of feminism I hold high was put in this fit-

ting way by a D.C.-area suffragist, Lydia

Pearsall, whose life spanned more than a
century: "I never wanted to become a
man," she said, "just his equal, and in the

process, it seemed to me we would both

become a little better."

Last year, my grand colleague, Sandra

Day O'Connor, first and for twelve years

justice Ginsburg is an Associate justice of the Supreme
Court of the United States. These remarks are excerpts of
remarks justice Ginsburg made at the University of Utah
on September 27, 1997 for the Obert C. and Grace A
Tanner Humanities Center.

by Justice Ruth Bader Ginsburg

sole woman on the Supreme Court, made
a surprise appearance one night in the
D.C. Shakespeare Theater's production of

Henry V. She played the role of Isabel,
Queen of France, and spoke the famous
line: "Haply a woman's voice may do
some good." Indeed it may.

Last May, at the celebration of the
reopening of the renovated Library of Con-

gress jefferson Building, a college student

came up to my table and asked if I could
help with an assignment. She had one
question and hoped to compose a paper
by asking diverse people to respond.

What, she asked, did I think was the
largest problem for the next century. My
mind raced past privacy concerns in the
electronic age, assisted suicide, deadly
weapons, outer space. I thought of justice

Thurgood Marshall's praise of the evolution

of the concept "We, the People," to
include once excluded, ignored, or under-

valued people, then of our nation's motto:

E Pluribus Unum, of many, one. The chal-

lenge is to make and keep our communities

places where we can tolerate, even cele-

brate, our differences, while pulling
together for the common good. "Of many,
one" is the main challenge, I believe, and
my hope for our country and world.

Almost everyday, because of the good

job in which fortune, the President, and
Congress have placed me, I receive
request letters from people across the coun-

try. Some want my autograph (and thank

you, not with an autopen), others want

something I have worn (old shoes, most
ohen). Still others seek words of advice or
encouragement. My current answer:

In the open society that is the Ameri-

can ideal, no doors should be

closed 10 people willing to spend

the hours of effort needed to make
dreams come true. So hold fast to
your dreams, and work hard to
make them reality. And as you pur-

sue your paths in life, leave tracks.
just as others have been way
pavers for your aspirations and
achievements, so you should aid
those who will follow in your way.
Think of your parents and teachers,

of their efforts and hopes for you,
then of your children (or children to

be), even your grandchildren, of the

world they will inhabit. Do your part
to help move society to the place
you would like it to be for the health

and well-being of generations fol-
lowing your own.

On the jewish New Year just a few
days away, Rosh Hashana, a special
prayer is offered. I was reminded of it by

Cincinnati-based Federal District judge
Susan j. Dlott, who recited the prayer at a
November 1996 Federal judicial Center
dinner held at the Supreme Court. It
reads, in part:

Birth is a beginning

And death a destination.

And life is a journey:

From ignorance to knowing;

From foolishness to discretion.

And then, perhaps, to

wisdom.

To all in this audience, may I offer the
hope that you will continue on life's course,

learning and knowing ever more. And
may you gain satisfaction, pleasure, and
wisdom as you proceed along the way...
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Technological capacity will always
tend to exceed organizational
acceptance. . . . We must increase

the number of functions performed

by technological systems. . . . We
must convince the judiciary itself
that technology, when properly
applied, will improve, not harm, the

quality of justice, and will enhance,
not impede, independent judgment

and action.

-Final Report, Commission on

justice in the 21 st Century,

December 1991

One of the oldest and easiest technolo-
gies to utilize in the litigation process is

teleconferencing. It is simple, inexpensive,

and generally well suited to most pretrial

proceedings. YeI, it is probably the most
under-utilized technological resource in the

administration of justice.

Recently, a Salt Lake attorney was
instructed to appear in person for a sched-

uling conference in district court in the
southern part of the state. To attend ihe

scheduling conference, she was required

to reserve an early morning flight to a
communiIy some distance from the site of

the hearing, renI a car and drive to the
hearing, wait for her case to be called,
and then return home later that day. The

scheduling hearing lasted only a few min-

utes. Her attendance at the hearing was

necessary because, as a standard prac-

tice, the court required all attorneys to

appear for all hearings in person.

Whatever the judge's purpose or
objective may have been to require in-per-

son attendance, it was not disclosed to

Mr. Jenkins is a shareholder of the Logon law firm Olson &
Hoggan, and is the President-elect of the Utah Slate Bar.

BAR & BENCH

Pick Up the Phone
by James C. Jenkins

the attorney, and she was left with the
dilemma of trying to explain and justify to

her client a billing for the time and expense

of an entire day to participate in a ten
minute hearing.

It is to be hoped that this is an extreme
example; yet it happens.

Making the state's dispute resolution
service more accessible to citizens

who need them is perhaps the biggest

challenge facing the Utah iustice sys-

tem. The primary responsibility for
increasing access to the courts lies

with the judiciary. Practitioners, legis-

lators, and other professionals may

offer advice and support, but the ini-

tiative and interest must come from
within. Only a multi-front attack on
the barriers preventing those with

legitimate grievances from bringing

them to court will successfully lower
these barriers. The biggest single
barrier to judicial services is high

attorneys fees.

Commission on justice in the 21 st Century,

supra.

..
11 participants in the

judicial system must be
innovative to encourage more
and better use of techn

..

The Utah State Bar has encouraged the
appropriate use of telephonic hearings and
conferencing since at least 1984. See
Briggs v. Holcomb, 740 P.2d 281 (Utah
Ct. App. 19871. By procedural rules,
courts have supported the concept. See for-

mer Rule 21k), Third District Rules of

r¡~

1',-

Practice; see also Rule 4-501 (5), Code of
judicial Administration.

The Briggs case is an example of how

implementation of well-intended innova-

tions can go awry. In Briggs, the plaintiff
sought summary judgment in a contract
action. As part of a demonstration of the

then innovative practice of conducting

hearings via telephone, counsel for the
parties agreed to a telephonic hearing on

the motion for summary judgment during
the Bar's midyear meeting. On appeal,
Holcomb challenged the procedure
because no record of the hearing was
made. In fact, the experiment was fraught

with a number of bizarre circumstances

that should have discouraged anyone
from again attempting telephone adjudica-

tion. Fortunately, and despite these
drawbacks, most practiIioners have recog-

nized the benefits of this procedure.

Since the Final Report of the Commis-

sion on justice in the 21 st Century, several

technological advances have been imple-

mented in the court system, such as
electronic mail, voice mail, and video
recording of proceedings. Electronic filing

with approved digital signaIure authorization

is contemplated in ihe near future. But all

participants in the judicial system must be
innovative to encourage more and better
use of technology. The Technology Sub-

committee of the Commission on justice in

the 21 st Century listed in its report ten fun-

damental principals that should be used in

making technology utilization decisions:

1 . Technology should foster greater

access to the courts.

2. Technology should enhance the role

of the court as a service instiIution.

3. Technology should improve the

qualiIy of justice.
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4. Technology should enhance the

effective justice system manage-
ment by increasing efficiency.

5. Technology should not be used

as a substitute for the knowledge,

skills, and judgment of individuals,

but should assist individuals in the

proper utilization of iheir knowl-

edge, skills, judgment and training.

6. Technology should enhance pro-

ductivity, reduce delay or
otherwise be more cost effective

than the system it replaces.

7. Technology should improve ihe

decision making process of judicial

managers by providing complete

and accurate informaIion.

8. Technology should have a useful

life.

9. Technology should be acceptable

and convenienI to end-users.

10. Technology should accommodate

the need for security, confidential-

ity and protection of privacy
concerns.

Telephonic and recording technology
today is compatible and available to all
courts. The judiciary should formulate uni-

form guidelines to encourage more
telephonic hearings, and attorneys should

seek approval to conduct telephonic hear-
ings whenever possible. Although there
are still logistical and administrative
"bugs" to be worked out, clearly much
time and expense can be saved, and liti-

gants and clients will be assured more
efficient and inexpensive access to justice

through an expanded use of teleconfer-

encing. The next time you need to
schedule a hearing, consider picking upthe phone. ..

l

BAR & BENCH

Evening With the Third District Court
by Janet Goldstein

On November 1 8, 1997, a crowd of
more than Iwo hundred lawyers gathered
at the Utah Law and Justice Center to lisIen

to and ask questions of a panel of four
judges from the Third District Court: Judge

Leslie A Lewis, presiding judge, Judge Tim-

othy R. Hanson, Judge Sandra Peuler, and

Judge Stephen L. Henroid. The panel was
moderated by Salt Lake City attorney
Roger H. Bullock, a member of the Execu-

tive Committee of the Litigation Section of

the Utah State Bar, which co-sponsored the
program in conjunction with the Bar

The evening's general topics were: (1)

Getting Along in My Court, (2) Special
Advice for New Lawyers, (3) How Lawyers

Can Help Themselves and Their Clients in
View of the Case Load and Time Demands

Imposed on Judges, (4) Let's Try to Settle,

and (5) If We Don't Settle, Let's Pick a Jury

and Try ihe Case. It was an ambitious

agenda, but one that stimulated consider-

able interest and audience participation.

Judge Peuler led off with her list of "Top
Ten Ways to Make a Judge Happy," which

brought laughter from the audience and,
therefore, obviously made an impression.

The list included the following:

10. Rules of Evidence and Procedure

are only suggestions. You don't really

need to know them, and besides,
what's a judge for except to tell
you what the rules and law are?

9. Never give a basis for an objection.

8. Right up front, at the beginning of

the case, tell the judge that you are

convinced the case will never settle.

7. Be a Rambo litigator-who says
civility is necessary these days?

6. Always ask to file over-length
memoranda.

Ms. Goldstein is a sale practitioner in Park City.

5. It is a waste of time to send cour-

tesy copies to the court.

4. Don't bother to discuss settlemenI

with opposing counsel before the
pretrial conference.

3. Approach the judge often with ex
parte motions.

2. Disagree with opposing counsel

every chance you get and take
your disputes to the judge at least
weekly.

1. Always argue with the judge

about her ruling after she has
made it.

In addition to amusement, which served

to drive home the points, the list sparked
comment from the other panel members,
including the observation that different
judges want different ihings from lawyers.

In particular, Judge Hanson indicated that

he does not want to receive courtesy

copies because he prefers to read the
memoranda in the case file. The only way

to find out whai a particular judge does or

does not prefer is to call the judge's clerk.

Judge Lewis strongly recommended that
lawyers get to know the judge's clerk
when the lawyer has a case in front of
that judge. Uudge Lewis, by the way,
prefers courtesy copies, as does Judge
Henroid, but only if the courtesy copies
are timely submitted and include the entire

package with both sides' memoranda.
Judge Henroid suggested that opposing
counsel work out which side will submit
the copies; he also suggested that lawyers

should include their best case, in its entirety,

with the relevant portion highlighIed.)

The panel was in full agreement that
although the judges' clerks are a lawyer's

best source of information, lawyers must

treat the clerks welL. Some lawyers have
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been known to verbally abuse the clerks,

which is counterproductive. Judges are
proIective of their clerks, and treating a
clerk badly is simply not tolerated. Judge
Hanson added thaI his clerk asked him to

remind lawyers that it is their job to prac-
tice law and please do not ask the clerk
to practice law for them.

With respect to communication with a
judge in court, Judge Peuler said she lets
lawyers know whether she is up to speed

on a case, in which event she wants just a

summary of the lawyer's position. If a
judge does not tell you whether he or she

wants a full background, ask. Similarly,

Judge Henroid said that the type of pre-
sentation a judge wants depends on the
judge's preparation. Judge Lewis said side

bar conferences, and conferences in
chambers during a trial, are time-consum-

ing and lawyers should anticipate
necessary motions prior to trial and handle

them at that time, rather than waiting to
raise them unIil the middle of the triaL.

Judge Hanson stated that he does not like
bench conferences.

Judge Henroid provided a list of items of
"Special Advice" for new lawyers, alihough

all lawyers can benefit from the advice:

1 . Civility and professional, courteous

conduct are the key: argumenta-

tive, rude behavior is not.

2. Listen to and answer the judge's

questions.

3. Bring your calendar to court.

4. Do not underestimate the time

needed for a hearing, and tell
the court in advance how much
you need.

5. Be on time.

6. Dress professionally for an

appearance on a scheduled matter.

7. Do not be rude to the judge's clerk

(particularly not on voice mail!).
8. Judge Henroid does not want to rule

on discovery fishing expeditions.

9. Do not have a secretary write or

call the court-a lawyer should

do it.

10. Do not ask for an emergency

hearing and then say you are not

available unIil the following week

to appear

Other advice included the recommen-

dation to stop using the phrase "Comes
now. . .," as well as the favorite affidavit
ending, "Further affianI saith not. . . ." The

panel also recommended pre-marking
exhibits and providing a list of exhibits to
the court clerk. Additionally, a lawyer
should ask permission to approach a wit-

ness, and should noI ask unnecessary

questions on cross-examination. Judge Han-

son added that merely restating the malters

covered on direct examination is the worst

that a lawyer can do, and if the lawyer
cannot make headway on cross-examina-

tion, he or she should not ask anything.

Judge Hanson added that planning is nec-
essary to avoid such mistakes.

As general advice 10 lawyers not experi-

enced in trial work or unfamiliar with ihe
judges, Judge Peuler recommended that the

lawyer go to ihe court, sit in on a judge's
calendar and watch other lawyers "do
what you'll have to do." She also sug-

gested gelting involved in Bar committees

to get to know judges. Judge Hanson
agreed that it is valuable to watch a high-

quality lawyer in court before one must

appear before that judge. Judge Hanson
also reminded the audience that there is
nothing demeaning or wrong with not
being a trial lawyer, and suggested calling
in a more-experienced colleague to handle

a triaL. Judge Peuler slated that using dia-

grams in court is helpful, particularly for
those, like herself, who are "directionally
impaired." She also suggested that enlarg-
ing critical portions of a contract on
poster-board is a valuable tool.

Judge Lewis discussed the topic of how
lawyers can help themselves and iheir
clients in light of the tremendous case load

that each judge manages. Uudge Lewis

has a case load of approximately 850
cases, which she admilted is "sIaggering".)

High on her lisI are common courtesy, civil-

ity, and, yes, humor, in addition to
communication skills. Lawyers, she said,

are expected to speak well, including
proper enunciation and a rate of speech

that is not too fast for comprehension.
Additionally, she cautioned that lawyers
must prepare witnesses concerning the
process and experience of being in court

and testifying. Judge Lewis suggested tak-

ing a witness to the courtroom prior to

having the witness testify.

Perhaps the most critical process in
relation to conserving judicial resources, is

the use of settlement programs and proce-

dures. Judge Lewis referred to the preIrial

seltlement program in which the trial judge

refers the case to another judge or to a
senior litigator at no cost to the litigants.

Judge Lewis stated that when a trial is
scheduled, a pretrial settlement process
should be scheduled, with sufficient time

beIween that process and the trial date.

Judge Henroid agreed, saying that if a
lawyer is not using any alternate dispute
resolution option, the lawyer is "missing

the boat." Judge Lewis added that the pre-

trial seltlement program should be raised
with ihe judge, and referred to forms she

has for that purpose. It is within the judge's

discretion to order pretrial seltlement pro-

cedure. Judge Lewis suggested that
although the procedure can be requested

before discovery, it makes the most sense
to set it after discovery is completed.
Judge Lewis concluded her treatment of
ihe topic with the obvious, buI sometimes

overlooked, reality, stating, "We don't
have time to try every case."

Judge Hanson finished the evening
with a discussion of jury selection and jury

reform, including ihe quesIions of lawyer-

conducted voir dire, jury questionnaires,
and the possibility of iurors asking ques-

tions during trial, all of which are being
studied and/or tried in some Utah court-

rooms. (For example, Judge Henroid has
successfully permitted juror questions dur-

ing triaL.) No doubt there will be further
exploration of each issue, with discussion
among judges and lawyers.

The Litigation SecIon again wishes to

thank Judge Lewis, Judge Peuler, Judge
Hanson, and Judge Henroid for their
efforts and contributions to the Evening
With ihe Third District Court, and also
wishes to thank all who altended for their

participation. ..
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I remember my first day of work at
Fabian & Clendenin after having just spent

three years living in Provo. I walked down

the hall and caught a whiff of pipe smoke
coming from Pete's office and I remember
thinking-this is the best. When he died
last fall, I inherited the use of his desk. It's

a sturdy piece of furniture, very functional,

and obviously full of history. I am cog-
nizant of all that, but best of all, every lime

I open the top left drawer, I can still smell

the tobacco Pete used to store in his desk.
Peter Watson Billings came to Fabian

& Clendenin in April 1946, following his
release from the army, where as a Major
he had been Chief of the Legal Division of

the Office of the Chief of Transportation in

Washington, D.C.He quickly made his
mark as a bright and effective litigator,
specializing in antitrust and banking law.

For nearly fifly years, he was an active
trial and appellate lawyer, including
appearances before the United States
Supreme Court. During an appearance
before the Supreme Court, Justice Frank-

furter slipped a note to Archibald Cox,
then the Solicitor General, "This lad
Billings makes noises like a lawyer and
I've looked him up. He's Harvard '41."

Over the years, Pete served as a direc-

tor of four Utah banks and as general
counsel for the Utah Bankers' Association

for more than twenly years. He also repre-
sented the Utah Commission of Financial

Institutions, drafting what became the
Financing Institutions Act. He was
appointed by Governor Rampton in 1965 .
as Chairman of the Utah Coordinating
Council of Higher Education. He drafted
the 1969 Higher Education Act and was

Mr. Badger is a shareholder of the Salt Lake City law
firm Fabian & Clendenin.

IN MEMORIAM

Peter W. Billings
by P Bruce Badger

elected as the first chairman of the State
Board of Higher Education (later the State
Board of Regents).

Pete's many accomplishments in and out

of court must have impressed some of his
toughest critics. Three of his four sons
became lawyers and everyone of them

married a lawyer. Although Pete was a
very tough litigator, he always played by
the rules and set the tone for the other
members of the firm. The summer before
Pete died, Governor Rampton commented

about Pete to The Deseret News: "He's a

gentleman. There's no quesIion about it. I've

never seen him do a crude or vulgar thing."

Pete became deeply committed to
establishing legal processes for resolution

of disputes outside of traditional litigation.

When the American Arbitration Association

opened its office in Salt Lake Cily, he was

appointed Chair of its Advisory Commit-

tee, serving until he retired in 1996. At the
request of the Utah Judicial Council, Pete

drafted a bill that allowed alternative dis-
pute resolution in Utah state courts, and
was a member of a committee appointed

by Judge Jenkins to establish a program for

Court-Annexed Alternative Dispute Resolu-

tion for the District of Utah.

In 1991, at the age of sevenly-two, he

chaired the Utah Supreme Court's Special

Task Force on the Management and Regu-

lation of the Practice of Law, and in
1990-91 was chairman of the Access to
the Courts Committee of the Utah Commis-

sion for Justice for the 21 st Century. In

1996, the American Arbitration Associa-
tion created the Peter W. Billings Award
for service in promoting the use of alterna-
tive dispute resolution, and gave him the
fi rst award.

Pete's door was always open-even to

the newest associates. His advice was
always sound and I scarcely remember a

conversation with Pete that didn't end with

a chuckle. Although his terminal illness led

to disfigurement, Pete continued to teach
by example. He came into the office
every day, and had just walked out of the

building headed for the Alta Club the day

he was stricken. When others commented
on his valor, he responded, "What choice

do I have? I can't just sit home all day."

Pete was a tremendous example of a

lot of things-how to live, how to work,
how to raise a family, how to practice law

as ihough it were a noble profession, how

to contribute time and talents and, per-

haps most importantly, how to have
courage. __
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RtD1T TO THE Pl' C

Those who have practiced law wiih or
against Gordon Roberts-"Gordy," as he is

known to his many friends-understand ihat

his reputation as one of Utah's finest trial

lawyers stems from a variety of admirable

characteristics.

We all know that Gordon is vastly
experienced as a litigator. Since graduat-

ing from the University of Utah College of

Law (Order of the Coif) in 1965, Gordon

has proven that a great trial lawyer can
try any type of case. Never content to

confine himself to a single area of special-

ization, Gordon has shown himself to be

noI merely a "jack of all trades," but a
"master of all trades." Gordon has tried

tax, patent, employment, construction, per-

sonal injury, environmental, mining, and
even criminal cases, among many others,
with a consistently high level of skill and
with excellent results for his clients. He has

received countless awards and honors
during his rich career. To name a few,

ROFESSIO!V

Gordon L. Roberts

Gordon has been honored as Advocate of

the Year by the Utah Federal Bar Associa-

tion, Utah Trial Lawyer of the Year by the
American Board of Trial Advocates, and
Distinguished Lawyer of the Year by the

Utah State Bar Gordon is also a Fellow in

the American College of Trial Lawyers and

a Fellow of the Trustees of the American

Bar Foundation.

Fewer of Gordon's colleagues are
aware, however, that Gordon's distin-
guished career as a litigator began before

he was ever admitted to the Bar During the

summer that he took the Bar exam, in
1965, Gordon was working on a signifi-
cant trial with Elliot Evans, a senior partner

at what was then the firm of Parsons,
Behle, Evans & Latimer. As new associaIes

ohen do, Gordon had drahed the trial brief

and other legal papers that had been filed

with the court, and had carried Mr. Evans's

bags to court. When the time came for
closing argument, Judge Stewart Hanson

indicated that he would like to have Gor-

don deliver ihe closing argument. Mr.

Evans protested that that would be impos-

sible because Gordon had not yet been
sworn in as an aitorney. Judge Hanson
responded that he did not think it would
be a problem if the other side agreed,
and the other side eagerly did so, exp~ct-

ing that Gordon's lack of experience
would ensure them a victory. Gordon then
proceeded-as a twenIy-four-year-old
freshly ouI of law school-to deliver an out-

sIanding closing argument that won the
case. Gordon thus claimed his first vicIory

even before he became a member of the

Bar

Even beyond his tremendous skill, Gor-

don is well known in the legal community

for his civility and professionalism. He
exemplifies the fact that one can simultane-

ously be an effective, zealous litigator and

a decent, courteous person. Even in the
midst of the most bitterly contested dis-
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putes, Gordon exh ibits respecI for his
adversaries and deals with them in an

honorable, professional manner. Indeed,

one would be hard-pressed to name any
lawyer who is better liked by those he has
litigated against (and, more often than
not, prevailed against) than is Gordon.
He considers himself a friend and col-
league of all lawyers and requests only

that he be treated in the same respectful
manner.

In a related vein, Gordon's profes-

sional integrity is beyond reproach. His
word is his bond; he has no tolerance for

deceptive or dishonest practices. He fights

vigorously but fairly. As merely one exam-
ple, Gordon was once defending a
deposition at his offices during a particu-

larly contentious piece of litigation. After
ihey had finished for the day, Gordon
noticed that the opposing lawyer had
inadvertently left a document on the con-

ference-room table that appeared to be
privileged. Rather than reading or copying
the document, or attempting to use the
mistake as leverage against his adversary,

Gordon sWiftly placed the document in an

envelope and sent it directly back to
opposing counsel. Such integrity colors
every facet of Gordon's approach to the
practice of law-from his handling of sensi-
tive discovery issues to his treatment of
"bad facts" or "bad cases" when he
addresses the court. If every lawyer
approached legal practice as Gordon
does, written ethical standards, rules of
professional conduct, and civility commit-

tees would be unnecessary.

As straightforward and candid as he
is, however, Gordon is endlessly creative
when dealing with the complicated legal
issues he faces in his practice. Though
never one to shy away from a fight, Gor-

don never seeks a fight for its own sake.

He instead devotes his energies to focus-

ing upon the ultimate objectives of his
clients and thinking about the best ways to

achieve those objectives. Gordon also
has ihe courage to guide his clients and
his adversaries toward sharing this focus.

To that end, Gordon has frequently
invoked the words of Elihu Root, who
observed that "(aJbout half the job of a
good lawyer is to Iell his client that he is

damn fool and to 'stop.'" In all of his
cases, Gordon prides himself on always
looking for what he calls the "deus ex
machina"-the most simple and obvious

solution to a difficult problem. By relent-
lessly focusing on the big picture in this
manner and looking at creative alterna-
tives, Gordon has won many seemingly
unwinnable cases and has amicably set-
tled many apparently unresolvable

disputes.

Not surprisingly, on some rare occa-
sions, Gordon's skillful arguments have
proven to be more compelling to juries
than to appellate courts. In the case of

Josephson v. Mountain Bell, 576 P.2d 850

(Utah 1978), for example, Gordon had
managed to convince a jury to accept the

remarkable proposition that the plaintiffs
whose telephone service had been wrong-

fully cut off had suffered no compensable
damages because they could have used a

telephone two doors down the streei. The
Utah Supreme Court felt compelled to
reverse this determination, but in doing so,
they could not help but pay tribute to Gor-

don's talents as an oral advocate by
remarking that "(tJhe fact that defendant's
counsel seems to have so persuaded the

jury is certainly a tribute to his skill and
adroitness in advocacy." Id. at 853.

Finally, those who know Gordon
Roberts know that he is unerringly loyal to

his profession and to his law firm. Gordon
has given back to the legal profession by

serving on several rules committees and
other organizations, and as an adjunct
professor at the University of Utah College

of Law. Gordon has also spent his entire
career aI the law firm of Parsons Behle &

Latimer, during which time the firm has
gone from a six-lawyer operation to the
largest firm in UIah, with more ihan 100
lawyers. This is largely because of the
acquisition of additional taienIed lawyers

whom Gordon had the foresight to hire.

For all the remarkable characteristics
that make him one of the state's finest trial

lawyers, Gordon Roberts is truly a crediI

to the profession. I-

Position Available

Chief Staff Counsel,
Tenth Circuit

The U.S. Court of Appeals for the Tenth Circuit invites applications from qualified

persons for the posiIion of Chief Staff Counsel. Responsibilities of the position are legal,

as well as administrative, and include supervision of 18 staff attorneys and 4 adminis-

trative assistants. The position is responsible for reviewing and analyzing pleadings,
including briefs and records on appeal; researching legal issues; drafting legal memo-

randa, opinions and other dispositions; and advising and consulting with judges and

other court staff with regard to a variety of federal appeals and related legal matters.
The work is intellectually demanding and requires a thorough knowledge of substantive

and procedural law applicable 10 federal appeals. The starting salary for the position is

at least $92,257 and may be higher depending upon qualifications and experience.

Interested parties may contact the court's personnel specialist at (303) 844-2073 for a
copy of the detailed position announcemeni. Applications should be submitted to

Robert L. Hoecker, Circuit Executive, U.S. Court of Appeals, 1823 Stout Street, Denver

CO 80257, and received no later than January 15, 1998.
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UTAH STATE BAR
MAILING LISTS 1

The Bar's roster of licensed lawyers is available for sale to third parties. Any
lawyer who wishes to make his or her name unavailable, may do so by submit-

ting a written request to Arnold Birrell at Utah Stale Bar, 645 South 200 East, Salt

Lake City, Utah 84111-3834; Fax 531-0660.
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Ethics Aclsory Opinion
Committ

Opinion No. 97-11 - (Approved December 5, 1997)

Issue: Mayan attorney finance the expected costs of a case by borrowing
money from a non-lawyer pursuanI to a non-recourse promissory note, where the
note is secured by the attorney's interest in his contingent fee in the case?

Conclusion: An attorney's grant of a security interest in a contingent fee from a

particular case to secure a loan constitutes the sharing of fees with a non-lawyer

in violation of Utah Rule of Professional Conduct 5.4(a).
~t:

1,

ì;

K:.Ethics Opinions Available
The Ethics Advisory Opinion Committee of the Utah State Bar has com-

piled a compendium of Utah ethics opinions that are now available to members
of the Bar for the cost of $10.00. Sixty-three opinions were approved by the
Board of Bar Commissioners beIweenJanuary 1, 1988 and December 5, 1997.
For an additional $5.00 ($15.00 total) members will be placed on a subscrip-
tion list to receive new opinions as they become available during 1998.
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ETHICS OPINIONS ORDER FORM
r
J

Quantity f
J'

Amount Remitted

Utah State Bar

Ethics Opinions ~
i'"
,.
(,
r~-

($10.00 each set)

Ethics Opinions/
Subscription List

I
¡;~t

.l'~1

($15.00)

Please make all checks payable to the Utah State Bar
Mail to: Utah State Bar Ethics Opinions, AnN: Maud Thurman
645 South 200 East #310, Salt Lake City, Utah 841 1 1 . t.
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Please allow 2-3 weeks for delivery.

State Zip



LEGAL ASSISTANT DIVISION
SEMINARS

All seminars are scheduled to be held at the Law &Justice Center,

645 South 200 East, Salt Lake City, Utah

Date/Time

January 21, 1998
12:00 - 1 :00 pm

February 20, 1998

8:00 am - 4:30 pm

April 16,1998
12:00-1:00 pm

June 17, 1998
2:30 - 5:30 pm

August 12, 1998
12:00 - 1 :00 pm

September 16, 1998
12:00 - 1 :00 pm

October 16, 1998
8:30 am - 4:30 pm

November 18, 1998
12:00 - 1 :00 pm

Seminar
Brown Bag Luncheon

Semi-Annual Full-Day Seminar

"Litigation Workshops"

Brown Bag Luncheon

Division Annual Meeting and

Half-Day Seminar - "Professionalism"

Brown Bag Luncheon

Brown Bag Luncheon

Semi-Annual Full-Day Seminar

Brown Bag Luncheon

Attendance fees, registration and speaker information for the seminar

listed above will be mailed via announcement prior to each seminar

FEDERAL BAR ASSOCIATION
Dinner and Awards Ceremony
On November 20, 1997, the Federal Bar Association held its Annual Dinner

and Awards Ceremony. Each year, Distinguished Service Awards are given to

outstanding individuals from the judiciary and academia as well as from public

and private practice. The Distinguished Service Awards are given to individu-

als who have exhibited excellence and integrity ihroughout their careers.

This year's recipients were U.S. District Court Judge J. Thomas Greene;
Brigham Young University Tax Professor Stanley Neeleman; and trial attorney

Glenn C. Hanni, Senior Partner at the law firm of Strong & Hanni.

Judge Greene was introduced by a long-time friend and attorney, Wallace

R. Bennett. Ken Collins, former student and law partner of Stanley Neeleman,

introduced the professor. Glenn Hanni was introduced by U.S. District Court

Judge, David Winder, a former law partner at Strong & Hanni.
The officers for the Utah Chapter of the Federal Bar Association for 1998

were also introduced. They are Greg Diamond, President; Jill Parrish, Vice
President; Robert S. Clark, Secretary; James Gilson, Treasurer; Peter H. Chris-

tensen, Membership Chairman and Mark Vincent, Special Projects.

Visitation
Mediation Proram

The 1997 Utah State Legislature enacted
the Visitation Mediation Program, the purpose

of which is to help parents resolve visitation
disputes through communication and coopera-

tion. Pursuant to Utah Code Ann. § 30-3-38,
cases in which a parenI files a pleading alleg-

ing court-ordered visitation has been vioiaIed

must be referred to the program. To aid the
referral process, attorneys are asked to attach

a referral form - developed and offered
through the program - to all such pleadings
filed on behalf of their clients. If you represent

clients with visitation disputes or if you are
interested in mediating under the program,
please contact the program coordinator, listed

below, for more information, referral forms,
and mediator applications.

Heidi Nestel, J.D.

Visitation Mediation Program

230 South 500 East #300
Salt Lake City, UT

Tele: (801) 578-3826
Fax: (8011 578-3842

NOTICE

American Bar
Association

Museum
The American Bar Association is creating a

museum at the Chicago Headquarters to dis-

play artifacts from important cases, founding

and other historic documents, centennial

posters and other things important to the legal

profession of the several states.

Please submit your suggestions 10 Harold

G. Christensen or Joseph Novak at Snow,
Christensen & Martineau, 10 Exchange Place,
Eleventh Floor, P.O. Box 45000, Salt Lake
City, Utah, 84145. Please feel free to contact
us at (801) 521-9000 or by fax at (801)
363-0400. All suggestions must be submitted
by January 31, 1998.

43



New Chief Disciplinary Counsel for the Utah State Bar
Billy Lee Walker was appointed Chief Disciplinary Counsel for the Utah State Bar on December 5, 1997 to begin january 5, 1998. Mr.

Walker hós a broad and diverse educational and professional background that will assist him in his new duties as Chief Disciplinary Counsel.

Mr. Walker graduated from Stanford Universily with a Bachelor of Arts degree in Economics. He received his law degree from the Uni-

versily of Utah College of Law. He has also aitended the National judicial College in Reno, Nevada.

From 1979 to 1981 Mr. Walker served as an adjudicator for the State Insurance Fund. From 1981 to 1984 he was an Assistant
Attorney General, representing various state agencies including the Universily of Utah, the Office of Recovery Services, the Division of

Mental Health, and the Division of Handicapped Services. He was a securities analyst in the Utah Division of SecuriIies prior to working

in 1985 through 1988 as the Director of Administrative Hearings in the Utah Department of Social Services.

From 1988 to 1993 Mr. Walker was a Depuly Commissioner in the Utah Department of Financial Institutions acting as SIaff Counsel

for the department and the Commissioner for Financial Institutions in the regulations of lenders, banks, savings and loans, credit unions

and industrial loan corporations.

In 1993 Mr. Walker rejoined ihe Utah Attorney General's Office as an Assistant Attorney General and has served as Division Chief,
managing a staff of 50 professionals including attorneys, paralegals and legal secretaries in the handling of cases on behalf of the Office
of Recovery Services. The cases included child support enforcement, welfare over-payment recovery and medical assistance recovery, and

the representation and defense of the Office of Recovery Services in state and federal court and all appellate matters.
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Proposed Legislation
Anyone having comments upon the following proposed amendments to Utah's long-

arm statute may submit them in writing to Representative Patrice ArenI, 6281. South
Havenbrook Circle, Salt Lake Cily, UT 84121.

JURISDICTION IN UTAH COURTS
1998 GENERAL SESSION

STATE OF UTAH

AN ACT RElATING TO JUDICIAL CODE;

EXTENDING JURISDICTION OVER DEFENDANTS FOR ClAIMS RElATING

TO CERTAIN CONTACTS WITHIN THE STATE

This act affects sections of Utah Code Annotated 1953 as follows:

AMENDS: 78-27-24, as last amended by Chapter 277, Laws of Utah 1992
Be it enacted by the Legislature of the state of Utah: Section 1. Section 78-27-24 is
amended to read: 78-27-24. Jurisdiction over nonresidents - Acts sub.

mitting person to jurisdiction. Any person, notwithstanding Section

16-1 Oa-150 1, wheth~r or not a citizen or resident of this state, who in person or
through an agent does any of the following enumerated acts, submits himself, and if

an individual, his personal representative, to the jurisdiction of the courts of this state as

10 any claim arising (~) out of or related to: (1) the transaction of any business
within this state; (2) contracting to supply services or goods in ihis state; 13) the causing

of injury within this state whether tortious or by breach of warranly; (4) the ownership,

use, or possession of any real estate situated in this state; (51 conIracting to insure any

person, properly, or risk located within this state 01 the time of contracting; (61 with

respect to actions of divorce, separate maintenance, or child support, having resided
in the marital relationship, within this state notwithsIanding subsequent departure from

the state; or ihe commission in this state of the act giving rise to the claim, so long as .
that act is not a mere omission, failure to act, or occurrence over which the defendant

had no control; or (7) the commission of sexual intercourse within this state which gives

rise to a paternily suit under Title 78, Chapter 450, to determine paternily for ihe pur-

pose of establishing responsibilily for child support.

Request for
Assistance

The Office of Attorney Discipline

(OAD) is requesting assistance from
attorneys who would be willing to act
as supervising attorneys. Attorneys

who are found to have violated the
Rules of Professional Conduct are, at

times, placed on probation and are
ordered to work with a supervising

aitorney. This attorney would supervise

the disciplined aitorney's case man-
agement during the attorney's
specified probation period. Probations

generally last from one to three years,
During the probation period, the

supervising attorney is asked to meet
with the disciplined attorney on a reg-

ular basis and file regular reports with

the OAD concerning the status of the
disciplined attorney's practice. Super-

vising attorneys are immune to
prosecution while acting in this capac-
ily, and this will be explicitly stated in

the Order of Discipline.

The OAD invites all ihose interested

to call the OAD's paralegal, Connie
Howard, at 531-9110.
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Trial Academy 1998
The Litigation Section of the Utah State Bar announces its second annual Trial Academy. The Trial

Academy is one of the Bar's most useful and popular CLE programs and consists of six evening semi-
nars held every other month over the course of the year taught by top-notch trial practitioners and
focusing on basic trial skills. This is THE course for any lawyer new to trial practice who wants
focused, nuts-and-bolts training in conducting a civil jury trial from start to finish.

On January 28, 1998, the first session will be held at the Law &Justice Center from 6:00 to 8:00

p.m. on the topic of "Civil Jury Selection in Utah." Registration begins at 5:30 p.m. Prominent local
trial attorneys will lecture and demonstrate the jury selection process using a mock jury with a federal

and state judge sitting jointly on the bench. Extensive materials will be provided.

Students will receive two CLE credit hours for each session attended. NLCLE credit is available.

The cost is $25 per session for Litigation Section members and $35 for non-members. Enrollment is

limited. To register call Monica Jergensen at the Utah State Bar offices at 531-9077. For further infor-

mation on the Trial Academy, contact Francis Carney at 532-7300.

(11htÐn cStatE/
23a. C Onrel.EnCE FEBRUARY 18 - 21, 1998

Hilton Waikoloa, Kona, Hawaii

The 50th Annual Western States Bar Conference wil be on the Big Island
of Hawaii, February 18-21 at the Hilton Waikoloa. Hawaii in February is a
premier destination resort with all the amenities one expects from this paradise.
This anniversary "futures" program wil provide substantive discussions on the
profession, bar associations and the courts. Bar leaders and volunteers from 16
western states wil gather to assess these topics and how our profession wil deal
with the signifcant challenges ahead.

Social activities wil include a golf tournament and traditional Hawaiian
outings - a luau and dinner cruise.

For further information contact Charles Turner or Dana Vocate of the
Colorado Bar Association at (303) 860-1115 or cturner($cobar.org.
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Notice of Election of Bar Commissioners
Second and Third Divsions

Pursuant to the Rules of Integration

and Management of the Utah Slate Bar,

nominations to the office of Bar Com-
mission are hereby solicited for two
members from the Third Division and
one member from the Second Division,

each to serve a three-year term. To be

eligible for the office of Commissioner
from a division, the nominee's mailing

address must be in that division as
shown by the records of the Bar

Applicants must be nominated by
written petition of 10 or more members
of the Bar in good standing and resid-
ing in their respective Division.

Nominating petitions may be obtained
from the Bar office on or after January
5, and completed petilions must be
reeived no later thn February 2.

Ballots will be mailed on or about
March 2 with balloting to be completed
and ballots received by the Bar office
by 5:00 p.m. on March 31. Ballots will
be counted on April 1.

In order to reduce out-of-pocket costs

and encourage candidates, the Bar will

provide the following services at no cost:

1) Space for up to a 200-word cam-
paign message plus a photograph in

the March issue of the Utah Bar Jour-

naL. The space may be used for
biographical information, platform or

other election promotion. Campaign

messages for March Bar Journal pub-

lication are due along with
completed petitions, a photograph
and short biographical sketch no
later than February 2.

2) A set of mailing labels for candidates

who wish to send a personalized let-

ter to the lawyers in their districi.

3) The Bar will insert a one-page letter

from the candidates into the balloI
mailer. Candidates would be
responsible for delivering to the Bar

no later than February 16
enough copies of letters for all attor-

neys in their district. (Call the Bar for

a counI in your respective district).

If you have any questions concerning

this procedure, please contact John C.

Baldwin at the Bar, 531-9077.

NOTE: According to the Rules of
Integration and Management, residence

is interpreted to be the mailing address
of the main office or business location

according to the Bar's records.
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Join the Bar~
New Law
Practice

Management
Committ

In October the Bar Commission

approved the formation of the new
Law Practice Management Commit-
tee. This committee will explore law
management issues and how they
affect the profession. As well, the

Committee will focus on building law
practice management resources for
the Bar membership.

Ryan Tibbitts, of Snow Christensen

& Martineau, has been chosen to
chair this committee and is looking for-

ward to getting this committee off of
the ground.

We encourage all Bar members with

interest 10 join. If you are interested in

joining, please contact Toby Brown at

297-7027 or at tbrown(Qutahbar.org.

Notice of
Court-Annexed
ADR Proaram

Exansion
The Judicial Council recently

approved expansion of the Court-
Annexed ADR Program into the
Second and Fourth Judicial Districts.

The program will be implemented in
the new districts on April 1, 1997.
The program requires parties in all
contested matters over $20,000 to
view a short videotape regarding

the use of alternative dispute resolu-

tion. Some cases are exempted from

the requirements. (See Code of Judi-

cial Administration, Rule 4-510).
Parties may choose to use media-
tion or non-binding arbitration
anytime during litigation. If you have

questions about this program, please
call Diane Hamilton at the Adminis-

trative Office of the Courts, (801)
578-3984.

1998 Mid-Year
Meeng Awards

The Board of Bar Commissioners is

seeking applications for two Bar

awards to be given at the 1998 Mid-
Year MeeIing. These awards honor

publicly those whose professionalism,
public service and personal dedica-
tion have significantly furihered the
advancement of women and
the advancement of minorities
in the law profession or judiciary. Your

award application must be submitted

in writing to Monica Jergensen, Con-
vention Coordinator, 645 South 200
East, Suite 310, Salt Lake City, Utah

841 1 1, no later than Tuesday,
January 20, 1998.
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Get out of the ~i1oW

and into the sun €l at the
1998 Mid-Year Meeting in
St. George, Utah!

Mark your calendars now

for March 5-7,1998. We
hope to see you there!

\\:....j...
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ABA Judicial Division National Conference
of Special Court Judges

Seeking Nominations for 1998 Judicial Education Award

The ABA National Conference of
Special Court Judges is soliciting nomi-

nations by March 1, 1998, for its
Annual Award to individuals or institu-
tions who have provided "high qualiIy

judicial education and training to judges

of limited or special court jurisdiclion."

This award has been presented
annually for more than 1 0 years. Selec-
tion is by 1 1 members of the national
conference, who will present the
award at the 1998 ABA Annual Meet-

ing in Toronto.

Judges in special and limited jurisdic-
tion courts handled more than 90
percenI of the cases resolved by trial in

this nation. These courts have a varieIy

of names, including city, municipal,
magistrate, couniy, district, civil, family,

probate, traffic, juvenile and criminaL.

Any judge from these or similar limiIed

or special jurisdiction courts is eligible
for nomination.

Nominations musI be submitted on
the original Official Nominating Form,
which is available by contacting the

ABA Judicial Division, National Confer-

ence of Special Court Judges, Attn:

Judicial EducaIion Award Board, 541 N.
Fairbanks Court, Chicago, IL 6061 1 ;

Phone 312/988-5685; Fax 312/988-

5709; E-Mail: persinjC0staff.abanet.org.

Attrneys Needed to Assist
Nees of the Elderly Committ Senior Center Leal Clinics

Attorneys are needed to contribute
two hours during the next 1 2 months to

assist elderly persons in a legal clinic
setting. The clinics provide elderly per-
sons with the opportunity to ask

questions about their legal and quasi-

legal problems in the familiar and easily

accessible surroundings of a Senior

Center. Attorneys direct the person to
appropriate legal or other services.

The Needs of ihe Elderly Committee

supports the participating attorneys by,

among other things, providing informa-

tion on the various legal and other

services available 10 the elderly. Since

ihe attorney serves primarily a referral

funclion, the attorney need not have a

background in elder law. Participating
attorneys are not expecled to provide
continuing legal representation to
the elderly persons with whom they
meet and are being asked to provide
only two hours of time during the next
twelve months.

The Needs of the Elderly Committee

instituted the Senior Center Legal Clinics

program to address the elderly's acute

need for attorney help in locating avail-

able resources for resolving their legal

or quasi-legal problems. Without assis-
tance, the elderly often unnecessarily

endure confusion and anxieIy over
problems which an attorney could
quickly address by simply direcling the

elderly person to the proper governmen-

tal agency or pro bono/low cost
provider of legal services. Attorneys

participating in the clinics are able to
provide substantial comfort to the
elderly, with only a two hour time com-
mitment.

The Committee has conducted a
number of these legal clinics during the

last several months. Through these clin-

ics, the Committee has obtained the
experience to support participaIing
attorneys in helping the elderly. Attor-
neys participating in ihese clinics have

not needed specialized knowledge in
elder law 10 provide real assistance.

To make these clinics a permanent
service of the Bar, participation from

individual Bar members is essentiaL. Any

attorneys interested in participating in
this rewarding yet truly worihwhile pro-

gram are encouraged to contact: Tom

Christensen or Mary Ann Fowler C0

531-8900, Fabian and Clendenin,

215 Souih State, # 1200, Salt Lake
CiIy, Utah 8411 1 .
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Law-Related Education
Programs Exand Rapidly in Utah

It's three o'clock on a Thursday after-

noon in a Third District Courtroom in
Murray. Twenty twelve- and thirteen-
year-olds, all appropriately starched
and pressed, stand as the three judges

take their seats and give the signal for

the mock trial to begin. The four plaintiff

attorneys outline their case and begin
presenting witnesses. The issue is a seri-

ous one. The White Aryan Separatist
Party ("WASP") and its leader are being

sued by the mother of a young man
whose murder she claims was directly

inspired by hate literaIure the WASP
group distributed. The atmosphere is
tense as witnesses are subjected to
cross-examination by opposing lawyers,

and the lawyers themselves must

respond to their adversaries' frequent
objections.

At the end of the trial, the members
of one of the mock trial teams feel the
glow of having been designated as the

winner by the judges. But both teams

will leave the courtroom with vastly

greater knowledge of and appreciation

for the legal system than they had
before preparing for the competition.
After working for months wiih their vol-

unteer lawyer-coach, few of ihe
students, or the parents who support
them, will buy into prevailing stereo-
types of lawyers as grasping "hired
guns" who care nothing about their
communities.

Affording this superb experience to

more than a thousand junior and senior

high school students who took parI in
the 1997 Utah Mock Trial Competition

required a lot of effori. The staff of ihe
Utah Law-Related Education Project

(LRE), which administers the program,
had to adapt the case and produce the

Mock Trial Manual, conduct the regis-
tration process, train teachers, answer

questions from volunteer attorney
coaches for the teams, schedule and
prepare courtrooms, enlist judges,
lawyers, and citizen volunteers to act as
mock trial judges, and make sure that
all teams, judges, and juries were
where they were supposed to be for the

two initial rounds and for the final
rounds.

The Mock Trial Program is just one of

ten major citizenship education pro-

grams administered by the Utah

Law-Related Education Project, a long-

time recipient of Utah Bar Foundation
support. "The Bar Foundation money is
the cornerstone that susIains the project

by supporting our administrative staff
and program development. We've
been able to reach many more people

over the years because of that support,

together with funding from the Utah

State Bar and other grantors," Project
Director Kathy Dryer stated.

Expanding the Mentor
Program

Several well established LRE pro-

grams have recently grown in
interesting directions. For example, the
Mentor Program has for the last dozen
years brought volunteer attorneys into

junior and senior high classrooms to
teach legal concepIs and take students

on tours of their law offices. In the lasI
year, thirty-four lawyers from the AItor-

ney General's Office and private law
firms have volunteered to expand the
program to elementary schools. Work-

ing on their own time, these lawyers

have taught conflict resoluIion skills for

the students to use at school and at
home. They use interactive techniques

stressing real conflict situations the chil-

drenare likely to encounIer. The new
mentors report that their classroom ses-

sions are satisfying, but exhausting. "At

the end of an hour, you feel like you've

been in a hotly contested trial," Deputy

Attorney General Tom Mitchell com-

mented recently.

Community-Wide Mediation
Training .

LRE programs aimed aI violence
prevention and conflict resolution have
greatly accelerated in recent years,
responding to alarming increases in
violent juvenile crime. "We decided
thai to make our conflict resolution pro-

gram truly effective, we had to reach
beyond ihe schools and into the wider

community," stated Marlu Gurr, LRE

Mediation Program Coordinator. With
addiIional aid from the Governor's

Office of Ethnic Affairs and the Marlin
Luther King Commission, LRE has spon-

sored a path-breaking new program in
the twenty-four-block area encompass-

ing West High and Rose Park

neighborhoods.

In the first phase of the program, stu-

dents and teachers in all the
neighborhood schools were trained in
mediation techniques. In the second
phase, the basics of conflict resolution

and prejudice awareness will be pre-
sented to parents and community
members at local PTA meetings. LRE

staff has prepared an ethnically diverse

group of trainers to assisI in this commu-

nity-wide effort. Soon, a neighborhood
Peace Center providing mediation ser-

vices and other community resources

will be established.

Juvenile Justice Programs
In the last four years, under the direc-

tion of program coordinator Virginia
Lee, LRE has conducted a variety of
education programs for youth in the
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juvenile justice system. Working with Juve-

nile Court judges and a group of
committed attorneys, educators, and Youth

Corrections personnel, Lee has conducted
programs that teach young offenders
about their rights and responsibilities,
stressing accountability and competency
development. Through Lee's efforts, three

alternative high school teams participated
in this year's Mock Trial competition.
According to their teachers, ihese at-risk
sIudents have achieved more academic and

personal gains from the mock trial experi-

ence than from any other single class.

Peer Court

The teen Peer Court, a remarkable new
program for minor first offenders is now
operating in four Salt Lake City High

Schools, with strong administrative and
training support from the LRE staff. Under

the direction of Kathleen Zeitlin, young
offenders who choose this alternative to
the normal Juvenile Court process appear

before a panel of their peers trained in
conflict resolution skills and effecIive ques-

tioning techniques. Panel members use a
non-adversarial approach to fashion an
appropriate disposition for each offender.

Each offender is supported and encour-

aged by a court-appointed student mentor

The recidivism rate of less than five per-
cent attests to ihe effectiveness of the new,

collaborative LRE program.
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XPERT

ESTIMONY

· Credible Experts

All physicians are board-certified.
Most are medical school faculty
members. "Service With Integrity"

~· Selection of Experts
Within 90 minutes of talking
with Dr. Lerner we will fax the
proposed specialist's curriculum
vitae and retainer agreement for

review.

Purchaser of Structured Cash
Flows

"Real Estate Contracts & Notes with Deeds
of Trust

"Business Notes "Structured Settlements
"Lottery Winnings

(
'0

· Plaintiff or Defense
Since 1975 our multidisciplinary
group of medical specialists (MD,
DDS, DPM, OD, OTR, PharmD,
PhD, RN and RP) have provided
services to legal professionals.

We lend our expertise to facilitate various
transactions, including the provision of funding
for Section 1031 Exchanges, Liquidation of Es-

tate Assets, etc.

Please contact us for a free, no obligation quote
regarding the current cash value of your
receivable.

DR. STEVEN E. LERNER
& ASSOCIATES

1..800..952..7563
Wriiien Opinions regarding the value of Struc-
tured Cash Flows available for a nominalfee.

Visit our web site at
http://www.dtlemer.eom

Sam E. Barker, Esq.
President

Phone: 1-800-929-1108

Fax: (253) 472-8391

II. .

Is proud to support the

Utah State Bar
Association
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Internet Explorer
is now available

FREE. t~
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i~\

To download,

visit our site at:
www.microsoft.comlie.



CLE CALENDAR
DOMESTIC VIOLENCE CLINIC -
PROTECTIVE ORDERS
Date: Thursday, January 8, 1998

Time: 5:00p.m. to 7:00 p.m.
Place: Utah Law &Justice Center

Fee: No Charge
CLE CrediI: 2 HOURS

WHY BAD THINGS HAPPEN
TO GOOD LAWYERS:
ETHICS & PROFESSIONALISM
SEMINAR
Date: Wednesday, January 21 ,

1998
8:30 a.m. to 4:30 p.m.

Utah Law & Justice Center

$100.00 pre-registration
$120.00 registration
at the door

CLE Credit: 6 HOURS ETHICS

Time:

Place:
Fee:

NLCLE WORKSHOP:
LANDLORD/TENANT
Date: Thursday, January 22,

1998
5:30 p.m. to 8:30 p.m.

Utah Law & Justice Center
$30 for Young Lawyer

Division Members

$60.00 for all others
CLE Credit: 3 HOURS

Time:

Place:
Fee:

FAMILY LAW PRO BONO
PROJECT TRAINING
Date: Friday, January 23, 1998

Time: 8:00 a.m. to 12:00 noon
Place: Utah Law &Justice Center

Fee: FREE to those willing to
accept a pro bono case

$45.00 for all others
CLE Credit: 4 HOURS

TRIAL ACADEMY 1998:
SESSION 1 - CIVIL JURY
SELECTION
Date: Wednesday, January 28,

1998
6:00 p.m. to 8:00 p.m.

(Registration begins at
5:30 p.m.)

Utah Law & Justice Center

$25.00 for Litigation Section
Members

$35.00 for all others
CLE Credit: 2 HOURS (NLCLEI

Time:

Place:
Fee:

ALI-ABA SATELLITE SEMINAR:
ANNUAL WINTER ESTATE
PLANNING UPDATE
Date: Wednesday, February 4,

1998
10:00 a.m. to 1: 15 p.m.
Utah Law &Justice Center

$149.00 ITo register, please
call 1-800-CLE-NEWSI

CLE Credit: 3.5 HOURS

Time:

Place:
Fee:

NLCLE WORKSHOP:
DEPOSITIONS & DISCOVERY
Date: Thursday, February 19,

1998
5:30 p.m. to 8:30 p.m.

Utah Law & Justice Center

Time:

Place:

Fee: . $30.00 for Young Lawyer

Division Members

$60.00 for all others
CLE Credit: 3 HOURS

ALI-ABA SATELLITE SEMINAR:
HOW TO VALUE THE
PERSONAL INJURY CASE:
NEGOTIATING STRATEGIES
AND TECHNIQUES
Date: Thursday, February 19,

1998
10:00 a.m. to 2:00 p.m.

Utah Law & Justice Center
$160.00 (To register, please
call 1-800-CLE-NEWS)

CLE Credit: 4 HOURS

Time:

Place:
Fee:

Those attorneys who need to comply with the New Lawyer CLE requirements, and who live
outside the Wasatch Front, may satisfy their NLCLE requirements by videotape. Please contact
the CLEDepartment 18011531-9095, for further details.

Seminar Fees and times are sub¡ect to change. Please watch your mail For brochures and mailings

on these and other upcoming seminars for Final information. Questions regarding any Utah
State Bar CLf seminar should be directed to Monica Jergensen, CLf Administrator, at (801)
531-9095.
r---------------------------------------------------------------------------------------------------------------------',f,

HE REGISTRATION FORM

TITE OF PROGRAM

1.

FE

2.

Make all checks payable to the Utah State 8ar/CL Total Due

Nome Phone

Address City, Slate, Zip

Bar Number Americon Express/MasterCard/VISA Exp. Dote

Credit Cord Biling Address City, State, zip

Signature

Please send in your registration with payment 10: Uiah Slale Bar, CLE Depl., 645 S. 200 E., S.L.C., Ulah 841 i 1. The Bar and the
Continuing legal Educotian Deportment are working with Sedions 10 provide a full complement of live seminars. Please watch for brachure moil.
ings on these.

Regislralion Policy: Please register in advance as registrations are token on a space available basis. Those who register at the door are
welcome but cannot always be guaranteed entrance or materials on the seminar day.

Caniellalian Poliiy: Cancellations musl be confirmed by lener at least 4B hours prior 10 the seminar dole. Registration fees, minus a $20
nonrefundable fee, will be returned to those registrants who cancel at leasl 48 hours prior to the seminar dote. No refunds will be given for can.
cellations mode after that time.
NOTE: It is ihe responsibility of each anorney to maintain records of his or her ansndance al seminars for purposes of the 2 year Cl reporting
period required by the Ulah Mandatory Cl Boord.
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CLASSIFIED ADS
RATES & DEADLINES

Bar Member Rates: 1-50 words -
$20.00/ 51-100 words - $35.00.

Confidential box is $10.00 extra. Can-
cellations must be in writing. For

information regarding classified adver-
tising, please contact (801) 297-7022.

Classified Advertising Policy:
No commercial advertising is allowed
in the classified advertising section. For

display advertising rates and informa-

tion, please call (801) 486-9095. It
shall be the policy of the Utah State Bar
that no advertisement should indicate

any preference, limitation, specification

or discrimination based on color, handi-

cap, religion, sex, national origin, or age.

Utah Bar Journal and the Utah

State Bar do not assume any responsi-

bility for an ad, including errors or
omissions, beyond the cost of the ad
itself. Claims for error adjustment must
be made within a reasonable time after

the ad is published.

CAVEAT - The deadline for classi-
fied advertisements is the first day of
each month prior to the month of publi-

cation. (Example: May 1 deadline for
june publication). If advertisements are
received later than the first, they will be

published in the next available issue. In

addition, payment must be received
with the advertisemenl.

POSITIONS AVAILABLE

ESTABLISHED GENERAL PRAC.
TICE SLC FIRM SEEKS ASSOCIATE

WITH PARTNERSHIP POTENTIAL.
Must have 5 to 7 years legal experi-
ence. Must understand real estate
planning and tax and be willing to par-

ticipate in litigation. Please send resume
to: Maud C. Thurman, Utah State Bar,
645 Souih 200 East, ConfidenIial Box
#43, Salt Lake Ciiy, Utah 841 1 1 .

POSITIONS SOUGHT

ENTERTAINMENT LAW: Denver-

based aIlorney licensed in Colorado
and California available for consulIant

or of-counsel services. All aspects of
entertainment law, including conIracts,
copyright and trademark law. Call Ira
C. Selkowitz (¡ (800) 550-0058.

ATTORNEY: Former Assistant Bar
CounseL. Experienced in attorney disci-

pline matters. Familiar with the

disciplinary proceedings of the Utah
State Bar. Reasonable rates. Call Nayer
H. Honarvar, 39 Exchange Place, Suite
# 1 00, Salt Lake Ciiy, UT 841 1 1. Call

(801) 583-0206 or (801) 534-0909.

CALIFORNIA LAWYER. . . also
admitted in Utah! I will make appear-
ances anywhere in California, research
and report on California law; and in
general, help in any other way I can.
$75 per hour + travel expenses. Con-
tact john Polley (¡ (916) 455..6785 or
john(¡palley.com.

CONTRACT WORK. Uncertain about
the appellate process? Need assistance
with a complex or lengthy motion?

Attorney with extensive experience clerk-

ing for the Utah Court of Appeals and
the Utah Federal District Court seeks
contract appellate/motion work. Excel-

lent research and writing skills
combined with very reasonable rates.
Sheleigh A. Chalkley (801) 532-7282.

. .l .. .

araIe outside entrance. Located half
block from new courts complex and
Federal Court. Great for small firm
requiring court access. 4 to 5 Parking

stalls. Available Dec. 1 st, $1600
monthly. Contact joanne Brooks (¡

(801) 534-0909.

DELUXE MID-VALLEY OFFICE
SPACE Perfect for small firm or solo
practitioner. Four large window offices

with five interior offices. Up to 3500
square feel. Option of either separate
or shared reception area, copy center,
conference room and receptionist.
Excellent freeway access at 5300
South. Available immediately. Contact

Eric Nielson (¡ (801) 262-5300.

Downtown-Kearns Building.
Office for one attorney. Three atiorneys

presently in suite. Beautiful, furnished

conference room, reception area. Fax,

printer, copier, telephones, postage
meter, computer network provided.
Library: Westlaw, Utah Reporter, Fed-
eral Reporter, USCA/Regs. Pleasant,
professional atmosphere. Parking next

to building. (801)364-5600.

SERVICES

SEXUAL ABUSE/DEFENSE: Chil-
dren's Statements are often
manipulated, fabricated, or poorly
investigated. Objective criteria can
identify valid testimony. Commonly, alle-

gations lack validiiy and place serious
doubi on children's staIemenIs as evi-
dence. Current research supports

STATEMENT ANALYSIS, speciic

iuror selection and instructions. B. Gif-
fen, M.Sc. Evidence Specialist
American College Forensic Examiners.

(801) 485-4011.
:o

OFFICE SPACE FOR RENT: Choice
office space for rent in beautiful, historic

building in Ogden, Utah. Several ele-
gant offices with character available;
great associations; security system;

extremely convenient location; and
ample parking. For information contact

(801)621-1384.

Historic building on Exchange Place,
leasing 1600 Square foot office space

with five individuals offices, reception/
secretarial area, storage room and sep-

TOXICOLOGY AND CHEMISTRY:
Technical, educational, and expert wit-

ness services for legal alcohol (DUlL,

illicit drugs, priority pollutants, and
chemical products. Court-tested exper-
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tise in metabolism, biological effects, and
forensic analyses (e.g., breaihalyzers, gas

chromatographs, and mass spectrome-

Iers).Contact: Joseph StewarI, Consulting

Toxicologist/Chemist, Regional Toxicology

and ChemisIry Services, Tel/Fax: (406)
443-4546, e-mail: rtacstØmt.net.

LUMP SUMS CASH PAID For Remain-
ingPayments on Seller-Financed Real
EsIate Notes & Contracts, Business Notes,

Structured SettlemenIs, Annuities, Inheri-

tances In Probate, Lottery Winnings. Since

1992, ww.cascadefunding.com. CAS-
CADE FUNDING, INC. 1 (800)
476-9644.

SHOOTING SPORTS LAWYERS! Join
us for networking, shared interesIs in pro-

gun, hunting, and other shooting issues
and recreaIion opportunities. Send name,

address, phone/fax number and interests

to: UIah Lawyers for Shooting Sports Asso-

ciation, P.O. Box 112383, Salt Lake Ciiy,

UT 84147.

SECRETARY is seeking part-time

evening work out of home oHice.

Have been full time Administrative Assistant

for past eight years with Salt Lake Commu-

nity College. Have Legal Secretary
certificate. For further information, resume,

or letters of recommendation, please con-
tact: JUlie (day) (801) 957-3434, (evening)

(801) 263-2188.

Medical
Insurance

Sponsored by

The Utah State Bar
Blue Cross & Blue Shield

or IHC

The Insurance
Exchange

Utah State Bar
Managing Agency

355-5900 SLC or

(800) 654-9032

MiijliFN.m~ Dy¡nii.miíes,) SLC
Serving your server... really.

MainFrame Dynamics, Legal Services Group was formed to address the unique business needs of the
Solo and Small Law Firm by assembling a computer service which provides effcient, secure, and

affordable remote access to PcLaw Client Accounting, Payroll, and Internet Access on our
MainFrame computers. Prices starting at $5.00 per day.

Reliability ..
Safety

Microsoft Windows NT servers with redundant systems thru..out

Redundant power supplies/ Backup batteries, Diesel generators, and
Halon gas fire protection.

24 Hour, 7 Days a week access security with Smart Cards and
Security Guards.

Security

contact us for more information or to Test Drive our Demo Package of Legal Accounting Software

Phone.. (801) 581..9200 (801) 233..1590 ask for Wayne
Website.. www.mainframedynamics.com
E-mail -sales((mainframedynamics.com
Fax - (801) 466..9220

CONGRATULATIONS
You Passed the October Bar

Our Getting Started Spedal..n..:; 20% OFF REGULAR PRICES
for your 1st year of practice
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DIRECTORY OF BAR COMMISSIONERS AND STAFF
BAR COMMISSIONERS UTAH STATE BAR STAFF

Ch I tt L M'11 Tel: 531-9077 · Fax: 531-0660ar 0 e. i er E '1' f fr t hb
P ,_1 t -mai: in o"õu a ar.orgreSJuen

Tel: 463-5553 Executive Offices
James C. Jenkins john C. Baldwin
President-Elect Executive Director
Tel: 752-1551 Tel: 297-7028

Charles R. Brown Richard M. Dibblee
Tel: 532-3000 Assistant Executive Director
S tt D . I Tel: 297-7029co anie s

Tel: 359-5400

Consumer Assistance Coordinator
jeannine Timothy

Tel: 297-7056

Reception i st

Summer Shumway (a.m.)
Kim L. Williams (p.m.)

Tel: 531-9077

Katherine A. Fox

General Counsel

Tel: 297-7047

Other Telephone Numbers &
E-mail Addresses Not listed Above

Bar Information Line:
297-7055

Mandatory CLE Board:

Sydnie W. Kuhre

MCLE Administrator
297-7035

Denise A. Dragoo
Tel: 532-3333

John Florez
Public Member
Tel: 532-5514

Steven M. Kaufman
Tel: 394-5526

Randy S. Kester
Tel: 489-3294

Debra J. Moore
Tel: 366-0132

David O. Nuffer
Tel: 674-0400

Ray O. Westergard

Public Member
Tel: 531-6888

Francis M. Wikstrom
Tel: 532-1234

D. Frank Wilkins

Tel: 328-2200

Mary A. Munzert
Executive Secretary

Tel: 297-7031

Admissions Department
Darla C. Murphy

Admissions Administrator
Tel: 297-7026

Lynette C. Limb
Admissions Assistant

Tel: 297-7025

Member Benefits:
297-7025

E-mail: ben(gutahbar.org

Web Site:
ww.utahbarorg

Office of Attorney Discipline

Tel: 531-9110. Fax: 531-9912
E-mail: oad(gutahbarorg

Billy Walker
Chief Disciplinary Counsel

Tel: 297-7039

Carol A. Stewart

Deputy Chief Disciplinary Counsel
Tel: 297-7038

Charles A. Gruber
Assistant Disciplinary Counsel

Tel: 297-7040

David A. Peña
Assistant Disciplinary Counsel

Tel: 297-7053

Kate A. Toomey
Assistant Disciplinary Counsel

Tel: 297-7041

Melissa Bennett

Receptionist
Tel: 297-7045

Gina Guymon
Secretary to Disciplinary Counsel

Tel: 297-7054

Dana M. Kapinos

Secretary to Disciplinary Counsel
Tel: 297-7044

Stacey A. Kartchner

Secretary to Disciplinary Counsel
Tel: 297-7043

Robbin D. Schroeder
Administrative Support Clerk

Tel: 531-9110

Shelly A. Sisam
Paralegal

Tel: 297-7037

Connie C. Howard
Assistant Paralegal

Tel: 297-7058

Access to Justice Program

Tobin j. Brown
Access to Justice Coordinator

& Programs Administrator
Tel: 297-7027

Pro Bono Project
Lorrie M. Lima
Tel: 297-7049

*Ex Officio
(non-voting commissioner)

* Michael L. Mower
President, Young Lawyers Division

Tel: 379-2505

*H. Reese Hansen
Dean, College of Law,

Brigham Young Universify
Tel: 378-4276

*Sanda Kirkham
Legal Assistant Division Representative

Tel: 263-2900

* James B. lee
ABA Delegate
Tel: 532-1234

*Paul T. Moxley
State Bar Delegate to ABA

Tel: 363-7500

*Christopher D. Nolan
Minorify Bar Association

Tel: 531-4132

*Carolyn B. McHugh
Women Lawyers Representative

Tel: 532-7840

*lee E. Teitelbaum

Dean, College of Law, Universify of Utah
Tel: 581-6571

Bar Programs & Services

Maud C. Thurman
Bar Programs Coordinator

Tel: 297-7022

Continuing legal
Education Department
Monica N. jergensen

CLE Administrator

Tel: 297-702"1

Amy jacobs
CLE Assistant

Tel: 297-7033

Finance Department

j. Arnold Birrell
Financial Administrator

Tel: 297-7020

joyce N. Seeley

Financial Assistant

Tel: 297-7021

lawy~r Referral Services
Diané j. Clark

LRS Administrator

Tel: 531-9075

law & Justice Center
Lisa Farr

Law & Justice Center Coordinator
Tel: 297-7030
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CERTIFICATE OF COMPLIANCE
ForYears 19_and 19_

Name:

Utah State Board of
Continuing Legal Education
Utah Law and Justice Center

645 South 200 East
Salt Lake City, Utah 84111-3834

Telephone (801) 531-9077 FAX (801) 531-0660

Utah State Bar Number:

Address: Telephone Number:

1.
Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity 
* * 

2.
Provider/Sponsor

Program Title

Date of Activity CLE Hours Type of Activity 
* * 

CLEHours Type of Activity 
* *

CLEHours Type of Activity 
* *

CLE Hours Type of Activity 
* *

CLEHours Type of Activity 
* *

IF YOU HAVE MORE PROGRAM ENTRIES, COPY THIS FORM AND ATTACH AN EXTRA PAGE

1
1

,I



**EXPLANATION OF TYPE OF ACTIVITY

A. Audio/Video Tapes. No more than one half of the credit hour requirement may be obtained
through study with audio and video tapes. See Regulation 4(d)-101(a).

B. Writing and Publishing an Article. Three credit hours are allowed for each 3,000 words in a
Board approved article published in a legal periodicaL. An application for accreditation of the article must
be submitted at least sixty days prior to reporting the activity for credit. No more than one-half of the
credit hour requirement may be obtained through the writing and publication of an article or aricles. See
Regulation 4(d)-101(b).

~1

fr

C. Lecturing. Lecturers in an accredited continuing legal education program and par-time teach-
ers who are practitioners in an ABA approved law school may receive three hours of credit for each hour
spent in lecturing or teaching. No more than one-half of the credit hour requirement may be obtained
through lecturing and part-time teaching. No lecturing or teaching credit is available for participation in a
panel discussion. See Regulation 4(d)-101(c).

D. CLE Program. There is no restriction on the percentage of the credit hour requirement which
may be obtained through attendance at an accredited legal education program. However, a minimum of
one-third of the credit hour requirement must be obtained through attendance at live continuing legal
education programs.

THE ABOVE is ONLY A SUMMARY. FOR A FULL EXPLANATION SEE REGULATION 4(d)-101
OF THE RULES GOVERNING MANDATORY CONTINUING LEGAL EDUCATION FOR THE
STATE OF UTAH.

Regulation 5-102 - In accordance with Rule 8, each attorney shall pay a fiing fee of $5.00 at the time
of filing the statement of compliance. Any attorney who fails to fie the statement or pay the fee by
December 31 of the year in which the reports are due shall be assessed a $50.00 late fee.

I hereby certify that the information contained herein is complete and accurate. I
further certify that I am familiar with the Rules and Regulations governing Mandatory
Continuing Legal Education for the State of Utah including Regulations 5-103(1).

DATE: SIGNATURE:

Regulation 5-103(1) - Each attorney shall keep and maintain proof to substantiate the claims made on
any statement of compliance fied with the board. The proof may contain, but is not limited to, certificates
of completion or attendance from sponsors, certificates from course leaders or materials claimed to provide
credit. This proof shall be retained by the attorney for a period of four years from the end of the period
of which the statement of compliance is fied, and shall be submitted to the board upon written request.

.
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A++

The Coregis Lawyers' Insurance Programs
Now Have a New, Stronger Owner to Serve Your Firm Even Better

You'll do anything to find the best
professional liability insurance coverage for
your law firm, right?

Well, your job just got a lot easier.

Coregis' professional liability insurance
programs are now par of Westport Insurance
Corporation and the Employers Reinsurance
Group, which has been writing specialized
liability coverage since 1930.

Westport is part of the Specialty Division
of Employers Reinsurance Corporation, a GE
Capital Services company and rated A++ by
A.M. Best and AAA by Standard & Poor's, the
industry's highest financial ratings. General
Electrc is our ultimate parent - the world's
largest company on a market capitalization basis.

Add these strengths to the following facts:

++ Coregis lawyers' programs are the choice of
over 30,000 law firms nationwide.

++ More bar associations endorse our
company's professional liability insurance
program than any other insurance company.

++ We have insured lawyers for more than
25 years.

++ We have unparalleled claim experience
handling claims against lawyers.

Now you can choose experience, quality
and financial strength that is greater than any
of our competitors. So, make your decision
easy - our business is helping yours.

co_~/ WESTPORT
A GE Capital Services Company

www.coregis-westport.com

Endorsed by the

Uta SíateBa

Program Administrator:

CON T
L.L.C.
A L

INSlJRANC

1-801-466-0805
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Get just what you expect with
MVP Advantage for small law firms.

Surprises are great, but not in the courtroom, in front of a client, or on your monthly research bilL. The newly

enhanced MVP Advantage from LEXISCI-NEXISCI offers you the world's premier research database, in your choice of

flat-rate, all-inclusive packages that are predictably priced especially for solos and small firms. No strings.

No charge for training. No long-term commitments. And now also available on the web via LEXIS-NEXIS Xchange™!

For less than the cost of a single book, you have unlimited access to current state or specialty case I aw, statutes,

attorney general opinions, bill and regulation tracking, state Martindale-HubbelllI listings, and more. Plus, you can

now add SHEPARD'SII and Auto-Cite~ all for a flat monthly fee. Online research has never been so easy!

It's time for online. It's time for MVP Advantage. 1.800.356.6548 ext. 1020

Ask about our Utah State Bar discount.

www.lexis.com
~

lJ LEXIS.. NEXIS.

~
~ADVANTAGf

-& A member ofthc Reed Elseier pic grp

LEXIS, NEXIS, Martindale'Hubbell, and Aulo,Cile are regislered trademarks 01 Reed Elsevier

Properties Inc., used under license. The INFORMATION ARRAY logo is a lrademark at Reed Elsevier

Properties Inc.. used under license. Shepard'S is a registered trademark 01 Shepard's Company. a
Parlnership. ei 1998 LEXIS-NEXIS, a division 01 Reed Elsevier Inc. All rights reserved.


