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Issue: Is a one-third contingency fee charged by an attorney
unreasonable or excessive if the recovery includes personal
injury protection ("PIP" or "no fault") payments from the
client's insurer?
Opinion: Under the Utah Rules of Professional Conduct,
which require that a lawyer's fee be reasonable,1 contingent
fees charged for the routine filing and collection of
undisputed PIP or "no fault" claims from the client's insurer
are unreasonable and excessive.2 State bars, courts, and
commentators facing this issue uniformly agree that
contingent fees charged on the recovery of undisputed PIP
payments are unreasonable. "Contingent fees are generally
higher [than fixed fees] because receipt of the fee is itself
contingent on some possibility. Because PIP benefits are
virtually guaranteed to accident victims a fee contingent on
receipt of those benefits is likely to be unreasonable."3
Analysis of Authority: The validity and utility of the
contingent fee was long ago recognized in the United
States. It is justified mainly because it is often the only way
that "a person of ordinary means may prosecute a just claim
to judgment."4 Due to its vast potential for abuse, however,
the contingent fee must be regulated.5 Accordingly, the
ABA has recognized that "[a] contract for a contingent fee,
where sanctioned by law, should be reasonable under all the
circumstances of the case, including the risk and uncertainty
of the compensation."6 Implicit in the concept of the
contingent fee is the notion that there is an actual
contingency upon which the attorney's chances of being
compensated are based. In other words, there must be a
realistic risk of nonrecovery. A fairly large body of case
law supports this general conclusion.7 Commentators also
agree.8
During the last twenty years, many states have adopted "no
fault" legislation mandating that all automobile owners
carry PIP coverage. "The purpose behind this legislatively
mandated requirement `is to assure financial compensation
to victims of motor vehicle accidents without regard to the

fault of the named insured or other persons entitled to PIP
benefits.'"9 In the vast majority of these cases "payment is
generated automatically by simply filing a standard one
page claim form with the insurer."10 "Since there is
virtually no risk and the time to be required to the lawyer is
minimal, [state bar ethics committees and] courts uniformly
hold that contingent fees are an improper measure of
professional compensation in such cases."11
State bars that have considered this matter have stated their
positions clearly and concisely. According to the State Bar
of Georgia:
Generally a lawyer may not charge a fee contingent on a
client's receipt of PIP benefits (accident insurance providing
compensation to injured persons without regard to fault).
Contingent fees are generally higher because receipt of the
fee is itself contingent on some possibility. Since PIP
benefits are virtually guaranteed to accident victims a fee
contingent on receipt of those benefits is likely to be
unreasonable.12
The South Carolina Bar agrees:
A lawyer may not consider the amounts recovered from the
client's personal injury protection insurance coverage in
determining the percentage of his contingent fee unless the
insurer denies coverage because of a good faith question
concerning the causal connection between the injury and
accident. Only when there is a question concerning the
availability of coverage are the lawyer's time, labor, skill
and expertise instrumental in establishing the injury
resulting from the accident. Those factors are not needed
when the insurer admits liability or the insurer makes a bad
faith denial of coverage. The client must be fully informed
and should make the decision whether a fixed fee may be
reasonable.13
Similarly, the Maryland State Bar Association has
concluded that "[w]hen there is virtually no risk and no
uncertainty, contingent fees represent an improper measure
of professional compensation" and thus charging a
contingent fee for collection of PIP benefits is
"unreasonable and unconscionable."14
For these reasons, many attorneys handling personal injury
matters on a contingent fee basis submit the PIP claim as a
perfunctory accommodation to the client. However, since
filling out forms of a legal nature, simple though they may
be, is certainly part of a lawyer's work, the Committee feels
that a reasonable charge based on the time actually spent in
the preparation of the claim may be ethically charged. Also,
if a genuine dispute arises with the insurance carrier
requiring the attorney to perform substantial legal services

to establish coverage and to generate recovery, of course, he
may make an appropriate charge based on time spent and
other relevant factors, and, in some cases, based on a
contingent fee arrangement.

under Utah Rules of Professional Conduct 1.5.
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