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Antitrust I.Q. TestAntitrust I.Q. Test

• Can you share a price list with your competitors?
• Can you agree with a competitor not to bid on a

project in exchange for doing competitor’s
subcontract work on that project?

• Can you require your distributor to resell your
product at a specific price?

• Can I provide volume discounts to large
purchasers?

• What type of restrictions raise antitrust concerns
in licensing or distributor agreements?
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Presentation GoalsPresentation Goals

1. What are common antitrust risks for most
companies?

2. What does an effective compliance
program look like?

3. What are the benefits of an effective
compliance program (and what are the
risks not to have one)?
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Antitrust Compliance – Why?Antitrust Compliance – Why?

• D&O’s Fiduciary Duty

• DOJ’s Principles of Federal Prosecution of
Business Organizations

• United States Sentencing Guidelines

• Sarbanes Oxley?
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Enforcement and PenaltiesEnforcement and Penalties

1. Criminal – Enforcement by federal, state and
foreign authorities by grand jury, search warrant,
dawn raid, or subpoena

2. Civil – Enforcement by private plaintiffs, of
government authority, through civil litigation
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Cr iminal PenaltiesCr iminal Penalties

• Prosecuted by Department of Justice

– Employees/Agents -- 10 years in prison and up to

$1,000,000 per offense

– Corporations – Up to $100,000,000 per offense

• Wire/Mail Fraud, RICO, Tax Evasion

• State Enforcement
• DOJ’s Leniency Program
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Recent Corporate Antitrust FinesRecent Corporate Antitrust Fines

• Vitamins Cartel – $2 Billion U.S.
• Graphite Electrodes -- $1 Billion U.S.
• Citric Acid -- $250 Million U.S.
• Lysine -- $200 Million U.S.
• Rubber Chemicals -- $200 Million U.S.
• Sodium Gluconate -- $90 Million U.S

• Includes Fines by U.S., E.U. and Canadian Enforcement Authorities
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Civil “ Enforcement”Civil “ Enforcement”

• Brought by private plaintiffs or government

• Actual damages (treble damages)

• Attorneys’  fees and court costs
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Origins of Antitrust LawOrigins of Antitrust Law

• Sherman Act (1890)
• Clayton Act (1914)
• FTC Act (1914)
• Robinson-Patman Act (1936)
• “Baby”  Antitrust Acts
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Wor ld of Antitrust LawWor ld of Antitrust Law

• Horizontal Agreements

• Vertical Agreement

• Attempts to Monopolize

• Price Discrimination
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AgreementsAgreements

• Not looking for a written contract
• “A knowing wink can mean more than

words”
• “Conscious parallelism”
• Circumstantial evidence (newsletters,

correspondence, e-mail, trade associations)
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“ To Unreasonably Restrain“ To Unreasonably Restrain
Commerce”Commerce”

• Price
• Customers
• Geographic Region
• Product Market
• Production Output or Allocation
• Bid Rigging
• Group Boycott
• Exclusivity
• Tying
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Fixing Pr icesFixing Pr ices

• Doesn’ t have to involve the final price

• Direct:  Includes payment terms, credit, discounts,
mandatory surcharges, uniform markups and
costs, specified price differentials between
products

• Indirect:  Use of uniform price list for
negotiations, restrict price advertising, use
specified accounting methods, limit production or
set quotas, set minimum quantity of product to be
sold
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Allocations of Customers, Terr itor ies,Allocations of Customers, Terr itor ies,
Markets or  ProductsMarkets or  Products

• Avoid even discussions with competitors
without specific guidance from antitrust
counsel

• Can be Per Se violations

• Direct and Indirect Agreements
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Collusive Bidding (“ Bid Rigging” )Collusive Bidding (“ Bid Rigging” )

• Sharing bid information
• Agreement to take turns on the low bid, bid

suppression or “poison pill”  bids
• Accepting subcontract for agreement not to

submit bid
• Per se illegal
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– No “Group Boycotts”

– Unilateral Decisions
– Distributor Selection Based on Legitimate

Criteria

– Distributor Retention/Termination Based on
Legitimate Criteria

• Negative reports from customers/other distributors
• Independent investigations
• Careful documentation of basis for  termination

Refusals to Deal with Distributors,Refusals to Deal with Distributors,
Competitors or CustomersCompetitors or Customers
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Exclusive Distributorship AgreementsExclusive Distributorship Agreements

– “Rule of Reason”  Analysis
– Term/Geographic Scope of Agreement
– Effect on Interbrand Competition

• Structure of distribution for the product
• Foreclosure of alternative, effective distribution for

competitor’s products

– Procompetitive Impact
• Better distribution, customer service, pricing

efficiency, eliminates free-riders, improved product
expertise

• Document it before you enter the deal!
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Resale Pr ice MaintenanceResale Pr ice Maintenance

– Fixing actual retail price, or minimum or maximum
prices

– Suggested prices proper (e.g., through suggested price
lists, advertising of suggested prices to distributors’
customers, use of pricing tag on product)

– No coercion such as sanctions against distributor,
policing, blacklisting, “approval”  of deviations,
retaliatory wholesale price increases, publicizing
terminations

– No “concerted action”  between supplier and distributor

– Department of Justice v. American Cynamid: A Study
in Marketing Program Disasters
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Tying ArrangementsTying Arrangements

• Requiring a buyer to purchase Product A
(tying product) in order to purchase Product
B (tied product)

– United States v. Microsoft

• Can involve services as well as products

• Analysis of market power in the tying
product
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Monopolistic ConductMonopolistic Conduct

• “Every person who shall monopolize,
or attempt to monopolize, or combine
or conspire. . . to monopolize. . . shall
be deemed guilty of a felony. . “
Sherman Act  § 2

• Two issues:  (1) Monopoly Power and
(2) an Element of Deliberateness
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Monopoly PowerMonopoly Power

• Define relevant product and geographical
market

• Examine evidence of market power (e.g.
market share, ability to control price,
exclude competition, other factors)
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Deliberateness of ConductDeliberateness of Conduct

• Predatory Pricing

• Refusals to Deal (Essential Facilities)

• New Product Introduction

• Other Anti-Competitive Behavior
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Patents and Antitrust LawPatents and Antitrust Law

• Acquisition of Patents
– Patents Obtained by Grant, Purchase or

Assignment
– Patents Obtained by Grantbacks

• Patent Enforcement
• Patent Misuse

– Tying

– Nonuse and Refusal to License
– Agreement Not to Use
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Price DiscriminationPrice Discrimination
 (Robinson-Patman) (Robinson-Patman)

• Rule of Thumb:  Illegal to charge different pr ices for
similar  products to different customers at the same time if
it lessens competition

• “Merely a difference in price”  - actual price, shipping
terms, credit, rebates and other cost terms are relevant
(including quantity)

• Applies to advertising allowances and technical services

• What about volume discounts?
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Volume DiscountsVolume Discounts

Key Inquiry:

Discount is “ functionally available”  to all buyers

– Discount must be known to all buyers
– Discount must be “attainable by most competing

customers”
– Seller is obligated to provide the discount on request
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Defenses – The Heart of RPDefenses – The Heart of RP

• Meeting Competition

– “Reasonable belief”

• Cost Justification

– Discount must follow the cost precisely

• Changing Conditions

– Stale or obsolete inventory

• Functional Discounts

– Discount reasonably tied to value of “ function”  in distributional chain
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Elements of “Effective”  AntitrustElements of “Effective”  Antitrust
Compliance ProgramCompliance Program

• Procedures to Prevent and Detect Criminal
Conduct

• Overall Responsibility to Oversee Compliance
• Due Care in Delegation of Authority

• Communication and Training
• Monitoring, Auditing and Reporting Systems

• Enforcement and Discipline
• Appropriate and Consistent Response
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Other ConsiderationsOther Considerations

• Document Retention Policy
• Amnesty Strategy
• E-Mail Policy
• Employee Compliance with Legal Process

– Requests for interviews by government

– Subpoenas
– Phone calls
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Antitrust ComplianceAntitrust Compliance


