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OVERVIEW

The Utah Uniform Trust Code (UUTC) was enacted in 2004 with an effective date of
July 1, 2004, so we have now had 4% years experience with the UUTC. The UUTC
adopted most of the provisions of the Uniform Trust Code (UTC), but with several
changes as well. Utah was one of the early states to adopt the UTC (I believe the 50

state), but many states have followed suit (approximately 21 in total as of December, ‘

12008, including the neighboring states of Arizona, New Mexico and Wyoming).
This outline will focus on key pr0v1310ns of the UUTC and their impact on trust
adm1n1strat10n and trust practice. : ,

f SELCTED PROV‘I_SIONS' AND ISSUES FOR DISC‘US‘SION. -

A. BENEFICIARY RIGHTS.

. UTC gives “qualified beneficiaries” certain non-waivable rights in the administration
- of an irrevocable trust including notification of the existence of the trust and

accountings. (As defined in the UT C, “qualified beneficiary” would include
remainder and probably contingent beneficiaries.) Under the UUTC the Settlor can
dictate to whom reporting is made and in absence of such direction any “qualified

beneficiary” would be entitled to the information. “Qualified Beneficiary” is defined. |

in the UUTC as current income and principal beneficiaries and vested remainder
beneficiaries, but not contingent beneficiaries. Beneficiary rights were the most
dlscussed item by the Estate Planning Section Committee reviewing the UTC (th15-
was also true for most of the other states adoptmg the UTC)

- B. SPENDTHRIFT PROVISIONS AND CREDITOR RIGHTS

UTC exempts child support ahmony and perhaps governmental unit claims ﬁom
spendthrift protection in third party spendthrift trust (e.g. trust created by parent for
the benefit of a child). UTC also provides that creditors of settlor can reach assets of
revocable trust at the death of Settlor and assets of an irrevocable trust where settlor
retains beneficial rights. Utah, of course, adopted self-settled asset protection trusts
in 2003, effective January 1, 2004, which allows Settlor to avoid certain future
creditors if assets are transferred to a qualified asset protection trust (i.e. n“revocable :
total discretion, corporate trustee or co-trustee, etc.) Under Utah’s self-settled asset
_protection trust provisioms, child support, alimony, marital property divisions,
governmental claims and certain contract creditors are excluded from the asset -

o protection shield. The rules can be, and historically have been, different regarding -

asset protection to the Settlor as compared to asset protection to a beneficiary of a
third party spendthrift trust. The approach taken in the UUTC continues asset
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protection on third party spendthrift trusts even if beneficiary is a trustee or co-
trustee. Child support would be excluded from asset protection, but alimony and
marital settlements would not. The theory is that assets in a third party spendthrift
trust come from someone other than the beneficiary and the beneficiary’s spouse
should not have claim to the assets. In short, the asset protection features of a self-
settled asset protection trust in Utah will be a little different than those of a third party
spendthrift trust.

C. MODIFICATION AND TERMINATION.

UTC contains detailed provisions allowing for trust modification and termination
both with and without court approval. The intent is to simplify the process in seeking
interpretation of provision(s) of a trust and making changes to accomplish the intent
of the Settlor. UUTC follows the key provisions of the UTC in this area. A recent
issue raised is whether the statutory power of the Settlor and the beneficiaries to
modify a trust without court approval could cause part or all of the irrevocable trust to
be included in the Settlor’s estate under IRC §-2036 (2)(2) or § 2038. (Commor law
has historically allowed Settlor and beneficiaries to modify).

D. COORDINATION WITH SELF-SETTLED ASSET PROTECTION TRUSTS

UUTC attempts to coordinate provisions in the UUTC with those of the self-settled
asset protection legislation passed in 2003. For example, provisions on jurisdiction
and place of administration are the same as those enacted as a part of the self-settled
asset protection legislation. Some of the apparent mistakes in section numbering in
the UUTC are attributable to such coordination (e.g., U.C.A. §§ 75-7-201 and 204
were modified as a part of self-settled asset protection legislation and were not
changed by the UUTC—also there are no §§ 75-7-601-603, which were enacted and
then repealed as a part of the self-settled asset protection legislation.). I believe Utah
is currently the only state that has enacted both the UTC and self-settled asset
protection legislation (although at least Wyoming is considering self-settled asset
protection legislation). ‘

ORGANIZATION AND HIGHLIGHTS
The UUTC follows the organization of the UTC and has 11 parts, starting at section
75-7-101. Some highlights are as follows (statutory reference is to section only—i.e.

75-7- --I have also made some comments and observations below some sections:

* Part 1. General Provisions

Adds new definitions to those in § 75-1-201, including “Qualified Beneficiary.”

UUTC applies to express trusts but not business trusts (business trusts are
sometimes used in other states, but fairly rare in Utah).



- (105)
(109)
(110)

ainy

an)

(201-203)

(302-304)
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~ Sets forth certain rules which cannot be overridden by the terms of the trust.

Sets forth methods of giving notice and also provides that notice of judicial
proceeding must be given as prov1ded in applicable rules of civil procedure—does
this mean a petition on a trust issue must be served like a complaint in a civil

 action, instead of just filing the petition and having notice of the petition and

hearing sent by regular mail? (atleast one judge has so ruled).

Allows for non-judicial settlements among beneficiaries and interested persons
over matters such as trust interpretation, accounting approval and specific actions
of a trustee, as long as it does not violate material purpose of the trust.

Rules of construetion' on Wﬂls also apply to trust. -

Limits the scopeof a penalty clause (historically referred to an | ‘in terrorem
clause) in a trust to sameasina will.

Part 2. Jndicial Pr_oceedings '

- Continues jurisdietion of District Courts in trusts ‘issues. :

Prov1des Venue s1m11ar to current law and snmlar to matters 1nvolv1ng Wllls -

Part 3. Renresentanon

- Explains when notice is bmdmg on mterested persons including those
‘ represented by another. o ‘

| Prov1des detailed rules on ability of one person to represent and bind another,

including unborn beneficiaries. (These provisions are essentially the same asin -
prior law § 75-1-403 and can be particularly helpful in proceedmgs that could
affect minor and 1ncapac1tated beneﬁc1ar1es) v

Allows for appointment of guardlanad htem.or other representative when needed.
(Is there a difference in serving as counsel for minor or incapacitated beneficiaries.
as compared to being appointed as guardian ad litem?)' ‘

: Part 4 Creat1on= Validity, Modification and T erm1nat1on of Trust

Sets forth requlrements for creatmg vahd trusts, including capacity of settlor

wh10h is the same as for a will.

(405-408- 409)Allows for charitable trusts, trusts for animals (same as prior laW) and trusts .

without a definite beneficiary (same as prior law).
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‘Oral trusts can be enforced by “clear and convincing evidence.” (Has anyone

been successful in using this statute?)

Provides for both non-judicial and judicial procedures for modification or

termination of trust. (These rules follow common law and can be very significant

in trust administration—some states still require court approval of modification or

- termination of trust even if Settlor is still alive, in an attempt to avoid IRC Section

2036 or 2038 challenge by IRS. Some states, like New York, have “decanting”
statutes which allow the trustee under certain circumstances to distribute all of the
assets of an existing trust into a new trust, the provisions of which contain the
desired changes. Although decanting does not seem necessary in a UTC state,
some UTC states (Wyoming, for example) are cons1der1ng adding decanting
statutes as well). :

Increases aniount of “uneconomic trust” from $25,000 to $100,000.

Allows for reformation to correct mistakes, achieves setlor’s tax objectives and to
divide or consolidate trusts (this can particularly helpful with generat1on skipping
and long-term trusts).

Part 5. Creditor’s Claims — Spendthrift and Discretionary Trusts

Continues common law rules on spendthrift protection and third party spendthrift
trust even if beneficiary is trustee or co-trustee, but excepts child support claims.

Alimony creditor of beneficiary of discretionary trust cannot compel distribution
but may be able to secure court order requiring distribution if trustee abuses
discretion. :

Creditor of settlor can pursue assets of settlor’s living trust and assets of settlor’s
irrevocable-trust to the extent of seftlor’s interest in trust, unless the trust meets
the special requirements of self-settled asset protection trust.

Provides for notice to creditors and creditor claim provisions for revocable trust at
death of settlor essentially the same as in a probate proceeding (same as current
probate law - §§ 75- 3-803-814).

Part 6. Revocablé Trust

These sections were deleted with no substitute sections.

Provides that standard of capacity to create or modify a revocable trust is the same

as for a will. (Some argue that higher “contract” standard of capacity should
apply to trusts as compare to lower standard of capacity for wills).
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Provides that new trust created will be presumed to be revocable unless stated to
be irrevocable. (Reverses common law presumption.) -

Provides for shortened periods of time (90 days after notice is given or three years
if no notice is given) to contest the validity of a revocable trust after death of -
settlor. Also limits trustee’s liability in makmg distributions from trust after the -
death of settlor.

Part 7. Office of Trustee

Provides rules on accepting or declining trusteeship.

Provides rules and guidelines on actions or inactions by co-trustees including
ability to delegate, taking action when one trustee does not respond and deahng
with breach of trust by a co-trustee. .

Prov1des procedures for removal of a trustee and grounds for removal 1nclud1ng

~ when requested by a11 beneficiaries 1f not inconsistent Wlth material purpose of

trust.-

(Trustee removal and surcharge are often listed as causes of action in fiduciary
litigation involving trusts—any “‘war stones” on us1ng these UUTC provisions?)

Part 8. Dutles and Powers of Trustee

Sets forth the common law duties of loyalty and impartiality. Conflict of interest

‘transactions may be voidable if not authorized by trust, court or beneficiaries.

(There is a lot of meat in these provisions and parts were added in connection
with the self—settled asset protection trust legislation. ) -

Sets forth trustee’s duty to inform and report to qualified beneficiaries unless
settlor provides otherwise in trust, including notice of acceptance by trustee,
notice of death of settlor of revocable trust, change in trustee compensation and
annual accountings if requested by qualified beneficiary. (If Settlor directs in trust
to not provide accountings, étc. to vested remainder beneficiaries, such as to
children so long as second spouse survives Settlor, would you want to serve as
trustee of such trust? How does the trustee. get “closure” on trust accountings and
actions in such a case?)

Limits beneﬁciary—trustee’s powers in tax sensitive areas,‘ including limitation on
power to distribute to himself or herself to an ascertainable standard under IRC §

_2041'. (This has been referred to as an attorney malpractis_e “relief > act).

Provides general and spec1ﬁc powers of trustee essentially the same as under
current law. '



(815): Allows trustees to send out proposed plan of final distribution which would be
deemed approved unless objected to by beneficiary within 30 days (a sort of
“either complain now or forever hold your peace” provision).

Part 9. Utah Uniform Prudent Investor Act

This Act is essentially the same as prior law but with better organization.

Part 10. Liability of Trustees and Rights of Persons Dealing with Trustee

(1001) Sets forth multiple remedies for breach of trust, including damages, removal,
denying compensation and compelling trustee action.

(1002) Establishes measure of damages for breach of trust and limits contribution among
co-trustees if one trustee is substantially more at fault.

(1003) - Allows court to allocate attorney’s fees and costs in trust litigation and
controversies to any party or to the trust based upon equity and justice. (Coufcs
frequently allow all of a portion of legal fees and costs incurred by an interested
person in trust litigation to be reimbursed from the trust).

(1005) Limits peri‘od of time beneficiary can sue trustee for breach of trust (6 months
: after full disclosure notice to beneficiary or 1 year after terminating event—this 1
year statute can surprise some). :

(1008) . Provision in trust limiting liability of trustee is not effective if breach commiitted

' -+ inbad faith or with reckless indifference, or if clause was inserted by trustee
without disclosure. (Some corporate fiduciaries will decline trusteeship unless
some exoneration language is included).

(1009) . - Provides that informed release or consent by beneficiary of breach of trust is
valid. - :
(1010) Prov1des detaﬂed provisions on allocatmn of damages between trustee and trust,

protects trustees from some liability on investments if trust gives investments
powers to someone else, and generally protects successor trustee from acts of

. prior trustee.
(1013) Provides for certiﬁeation of trust and reliaﬁce upon certiﬁcatioris;
Part 11. .Miscella‘neous Provisions
(1103) UUPC applies to- all trusts ereeted after .Tuly 1, 2004 and to judicial proceedings

commenced after July 1, 2004, even for trusts created before July 1, 2004.



