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I.
Notable Judicial Decisions
A.
Federal Appellate Court Cases
The Wilderness Society v. Kane County, 632 F.3d 1162 (10th Cir. 2011) (en banc).  Environmental organizations sued Kane County, Utah after the county removed ORV signs erected by the Bureau of Land Management (“BLM”) regulating off-road vehicle “(ORV”) use in the Grand Staircase Escalante National Monument, and then posted its own conflicting ORV route signs. The county had also enacted an ordinance governing ORV use.  632 F.3d at 1166.  All of these actions conflicted with BLM’s management plan for the Monument which limited ORV use in places which the county sought to open to ORV use.  The county argued that it held rights of way for the routes under R.S. 2477, an 1866 statute which granted rights of way across federal public lands.  (Congress repealed R.S. 2477 in 1976 when it passed the Federal Land Policy and Management Act (“FLPMA”) in 1976, subject to valid existing rights.  The county had not proven the validity of its rights in a judicial proceeding.)
The conservation groups argued that the county’s actions were preempted by federal laws, including FLPMA, and therefore violated the Supremacy Clause of the U.S. Constitution.  The U.S. District Court for the District of Utah ruled in favor of the conservationists, and a Tenth Circuit panel upheld the District Court’s ruling, holding specifically that the groups had constitutional and prudential standing, that they had a cause of action under the Supremacy Clause and that the county had violated the Supremacy Clause by acting in conflict with federal authority despite allegations of unproven rights of way.  581 F.3d 1198 (10th Cir 2009).

The court granted rehearing en banc, and in a divided opinion reversed the panel decision.  The majority (Kelly, Tacha, Murphy, Hartz, Tymkovich and Holmes) did not reach the merits of either the Supremacy Clause claims or the county’s rights of way assertions, but instead held that the groups lacked prudential standing to bring the claim because in the court’s view they sought to vindicate the rights of the BLM, which had chosen not to participate in the suit or to bring a suit of its own to defend its authority.   Thus, the court concluded, the conservation groups lacked prudential standing.  632 F.3d at 1172, 1174.
Wilderness Watch v. U.S. Fish and Wildlife Service, 629 F.3d 1024 (9th Cir. 2010).  In a split decision, the appellate court held that the Fish and Wildlife Service violated the Wilderness Act of 1964 when it permitted the construction of wildlife watering facilities and the use of motorized vehicles in connection with that construction.  The Wilderness Act prohibits the developments of “structures[s] or installations[s]” unless they are “necessary to meet minimum requirements for the administration of the area for the purposes of this chapter.”  16 U.S.C.  1133(c).  When the agency does conduct work under this provision, it must use the “minimum tool necessary to accomplish the work” and utilize “technologies . . . as unobtrusively as possible.”  See 629 F.3d at 1035.  In this case, the court was not persuaded that the agency’s has made a sufficient showing of necessity in support of its proposed bighorn sheep watering plan given that the agency identified several other options that would have been equally or more effective in conserving the sheep, an objective of the wilderness designation.  Id. at 1037 (“the key question – whether water structures were necessary at all – remains entirely unanswered and unexplained by the record”).
Gardner v. Bureau of Land Management ---F.3d ---, 2011 WL 1312777 (10th Cir. 2011).  A local citizens’ group and individual property owner who objected to the impacts of off-road vehicles in a specified area on neighboring BLM lands filed a petition with the agency requesting that it halt ORV use there.  The petition was based on the BLM’s regulatory mandate to close areas to ORV use where it “determines that of-road vehicles are causing or will cause considerable adverse effects upon soil, vegetation, wildlife, wildlife habitat, cultural resources, historical resources, threatened or endangered species, wilderness suitability, other authorized uses, or other resources.”  43 C.F.R. § 8341.2(a).  The plaintiffs also argued that BLM’s failure to halt the ORV impacts violated FLPMA’s requirement that it prevent the unnecessary and undue degradation of public lands.  43 U.S.C. § 1732(b).
On appeal, the court rejected both claims.  With respect to the plaintiffs’ Section 1732(b) claim, the court reasoned that it could not compel agency action unless the governing statute required a discrete agency action.  Id. at *4 (citing Norton v. S. Utah Wilderness Alliance, 542 U.S. 55 (2004)).  In this case, the unnecessary and undue degradation prohibition does not specify a discrete, mandatory action but leaves BLM with broad discretion to determine how to avoid degradation.  “[E]ven if off-road vehicles were causing ‘unnecessary or undue degradation,’ it is within BLM’s discretion to decide how to remedy such harm . . .”  Id. at *5.
The court also held that the regulatory authority requiring closure in the face of considerable adverse effects of ORV use was not triggered here because the plaintiffs provided no evidence of such effects in their petition, and further, the BLM did not make a determination that such effects were occurring.  Id. at *6.  Moreover, where there was no such finding, and in the absence of a regulatory requirement specifying the timing or process for making such a determination, the court held that BLM did not “fail to take a required, discrete agency action.”  Id. at *6.
Finally, the court held that given the absence of evidence of considerable adverse effects in the plaintiffs’ petition, the record did not demonstrate that the BLM’s failure to close was arbitrary or capricious.  (The court did note with approval, however, the BLM’s decision to limit ORV use to certain circumstances in the wake of an accident under 43 C.F.R. § 8364.1 “to protect persons, property, and public lands and resources.”)
Western Watersheds Project v. Kraayenbrink, 632 F.3d 472 (9th Cir. 2011).  Conservation organizations challenged the BLM’s revised grazing regulations, published in 2006, which reduced opportunities for public participation in BLM’s administration of grazing permits and restricted BLM’s ability to reduce the number of livestock on the public lands in response to resource conditions.  The BLM ultimately moved to dismiss the appeal and determined not to defend the revised regulations.  Thus, the sole appellants were two organizations representing the interests of ranchers who had intervened to defend the revisions.

First, the court rejected the appellants’ argument that the case was not ripe because the BLM had yet to apply the revised regulations.  Instead, the court found that the case was fit for judicial review because the revised regulations were final and that this may be the plaintiffs’ “only opportunity to challenge [them] on a nationwide, programmatic basis.”  Id. at 486 (relying on Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 737 (1988)).

On the merits, the court found that the BLM failed to take a hard look at the environmental impacts of the revised regulations as required by NEPA because it failed to address, among other issues, the concerns of BLM’s own resource staff and the staff of state wildlife agencies about the negative impacts to a range of resources including sensitive wildlife species.  Id. at 492.  Further, the court also faulted the agency for failing to provide a reasoned explanation for the change in the revisions, which departed in significant respects from the preexisting regulations.  Id. at 494.  Lastly, the court held that the BLM failed to consult with the U.S. Fish and Wildlife Service about the impacts to species listed under the Endangered Species Act.  Id. at 498.  The court remanded one claim, which alleged that BLM violated the Federal Land Planning and Management Act’s public participation requirements, 43 U.S.C. § 1739(c), for further analysis.

B.
Federal District Court Cases
1.
District of Utah
Utah v. Salazar, Case No. 2:11-cv-00391DB (filed 4/29/11).  The State of Utah filed this suit to challenge Secretarial Order 3310 (discussed below), which provided for an administrative framework by which the wilderness character of certain BLM lands would be evaluated and then decisions about their future management made.  (Funding for the implementation of this order was specifically revoked in Congress’s continuing budget resolution on April 15, 2011.)  The suit alleges six causes of action, including claims that the order is ultra vires, that it violated rulemaking requirements, violated FLPMA’s provisions concerning BLM’s duties to coordinate with state and local governments, is arbitrary and capricious, that it breached a 2003 agreement between the Interior Department and the State of Utah in which DOI disavowed its authority to protect lands as “wilderness study areas,” and lastly that it violated NEPA because it was issued without an environmental analysis.

Uintah County v. Salazar, Case No. 10-CV970 CW (filed 10/29/10, amended 3/22/11).  This suit also challenges Secretarial Order 3310 and the wild lands designation process.  It includes ten causes of action, including allegations that the order is arbitrary and capricious, that it breaches the 2003 agreement between the Department of Interior and State of Utah regarding the BLM’s authority to designate wilderness study areas, that it is unlawful de facto wilderness management, is an unlawful de facto mineral withdrawal and various other claims.  No response has been filed to the complaint to date.
2.
Other Relevant District Court Pending Cases and Decisions
S. Utah Wilderness Alliance v. Allred, Case No. 1:08cv2187 RMU (D.D.C.) and S. Utah Wilderness Alliance v. Dep’t of Interior, Case No. 1:10cv1930 RMU (D.D.C), both challenge BLM Resource Management Plans for six field offices that were completed in late 2008:  Vernal, Richfield, Price, Moab, Monticello and Kanab.  The court enjoined 77 oil and gas leases authorized under some of the RMPs in January 2009, and motions for change of venue to the Utah District Court have been pending for over a year.  The plaintiffs recently requested that the court set a scheduling order.  The cases include claims that the NEPA analysis accompanying the RMPs was inadequate, that the BLM failed to minimize the effects of off-road vehicle use it accordance with governing regulations, violated the Clean Air Act, and failed to comply with statutes protecting archaeological resources.
Douglas Timber Operators, Inc. v. Salazar, --- F.Supp.2d ----, 2011 WL 1195848 (D.D.C. 2011).   After Interior Secretary Salazar withdrew the Western Oregon Plan Revisions (“WOPR”) for six BLM districts on the grounds that the BLM had unlawfully failed to consult with the Fish and Wildlife Service about the impacts of the plans to threatened and endangered species, timber companies and others filed suit.  The court granted in part and denied in part cross motions for summary judgment, holding that the Secretary did not have inherent authority to withdraw a legally deficient decision without complying with FLPMA’s notice and comment proceedings applicable to plan amendments.  Id. at *13.  The court did not reach the plaintiffs’ claims that the withdrawal of the plan was arbitrary and capricious.  Id. at *16.
Southeast Conference v. Vilsack, 684 F.Supp.2d 135 (D. Alaska 2010).  Alaskan cities and non-profit organizations challenge a Forest Service plan for the Tongass National Forest which designated 1.22 million acres as “old growth reserves” which would be protected from commercial logging.  The court rejected the plaintiffs’ argument that the designation was a withdrawal effectuated without the mandated Congressional involvement.  Noting that “multiple use” does not mean that all lands are available for all purposes, the court interpreted the agency’s decision as an “example[] of the “Forest Service’s statutory responsibility under the National Forest Management Act to ‘provide for multiple use and sustained yield of the products and services of units of the National Forest System.’”  Id. at 144.

Idaho Conservation League v. Guzman, 2011 WL 447456 (D. Idaho Feb. 4, 2011), held that the Salmon-Challis National Forest’s travel management plan (TMP) violated both the Travel Management Rule (TMR) and the National Environmental Policy Act (NEPA) because the Forest Service: 

· had not demonstrated how it applied the “minimization criteria” set out in Executive Order 11644 and governing regulations to the designations of ORV trails; 

· had not demonstrated that it considered evidence of site-specific damage caused by ORVs submitted by plaintiff groups in the administrative process; 

· had included erroneous statements in the Final Environmental Impact Statement and the Record of Decision that the agency had completed and was implementing a “minimum road system” determination through the TMP decision; and 

· had not conducted sufficient analysis of the cumulative impacts of “the combined effect of motorized routes less than one-half mile long on the wilderness values and roadless characteristics of [Recommended Wilderness Areas (RWAs) and Inventoried Roadless Areas (IRAs)].” 

This case is the first decision holding that the Forest Service must not only “consider” the minimization criteria in travel planning, but must actually apply and explain how it applied the criteria in making motorized trail and area designations. It also clarifies that there is no substantive difference in the obligations of the Forest Service and BLM regarding application of the minimization criteria, as those duties stem from the same executive order. Finally, it explains some of the NEPA duties the agency has with regard to making motorized route designations. 

The Wilderness Society v. BLM, Case No. 3:09-cv-8010 (D. Ariz.).  This is a challenge to the resource management plans for the Grand Canyon-Parashant and Vermilion Cliffs National Monuments in Arizona, north of the Grand Canyon.  The complaint alleges that the BLM failed to analyze the impacts of the plan on natural and cultural resource in violation of NEPA and that it violated its substantive duty under the Antiquities Act and Presidential Proclamations to protect the “Monument objects” specified in the proclamations which created the monuments.  Summary judgments motions are pending before the court.
In re Montana Wilderness Ass’n., Case No. CV 09-95 (D. Mont.).   This case challenges the resource management plan for the Missouri Breaks National Monument and alleges that the plan fails to protect the unique objects for which the monument was created.  Summary judgment motions are pending before the court.
II.
Administrative Initiatives and Actions
· Department of Interior
The Wild Lands Policy:
The Secretary of the Interior released Secretarial Order 3310 on December 23, 2010 to “affirm[] that the protection of the wilderness characteristics of public lands is a high priority for the Bureau of Land Management (BLM), and is an integral component of its multiple use mission.”  The Secretarial Order outlined a process by which lands with wilderness character were to be identified and then, at the conclusion of various studies and public participation, determine how those lands would be managed in the future.  Ultimately, qualifying lands could be protected as “wild lands.”  BLM guidance published in February provided further detail on how the agency would implement the Order.  In April, Congress passed a continuing budget resolution for the remainder of the fiscal year that defunded the Department’s implementation of the order.
Utah BLM Resource Management Planning:

The Utah BLM is currently undertaking RMP revisions for the Cedar City Field Office.  Key issues will involve travel planning and ORV use, the identification and management of lands with wilderness character, the administration of grazing permits and renewable resource siting.  See http://www.blm.gov/ut/st/en/info/newsroom/2010/september/blm_announces_development.html.
Utah BLM’s St. George Field Office has also begun land use and resource management planning in response to the Omnibus Public Land Management Act of 2009, P.L.111-11.  The Act has directed the SGFO to complete National Conservation Area Resource Management Plans, and a Comprehensive Travel and Transportation Management Plan.

· Department of Agriculture:  U.S. Forest Service
Proposed Revisions to Forest Service Planning Rules:  The Forest Service opened a comment period for the revision of its planning regulations on February 14, 2011; the deadline for comment is May 16, 2011.  76 Fed.Reg. 8480 (Feb. 14, 2011).  The Forest Service’s summary of the proposed revisions is posted at http://www.fs.usda.gov/Internet/FSE_DOCUMENTS/stelprdb5270648.pdf.
III.
Pertinent Legislation
America’s Redrock Wilderness Act was introduced in both the House of Representatives and Senate on May 12, 2011 (no bill numbers had been assigned as of this writing).  The legislation would protect approximately 9.1 million acres of BLM lands as wilderness, as defined by the Wilderness Act of 1964.  As such, these lands would be protected from development, off-road vehicles and roads, although hunting, angling, grazing (and relating activities in support of grazing), hiking, camping and other non-motorized camping would still occur.
The “National Security and Federal Lands Protection Act” (H.R. 1505), introduced by Utah Rep. Rob Bishop, would permanently exempt border-enforcement activities from 31 environmental and cultural resource laws within 100 miles of all U.S. borders and coasts.  Similarly, the “Border Security Enforcement Act of 2011” (S. 803), introduced by Arizona Sens. John McCain and Jon Kyl, would effectively give the Department of Homeland Security veto power over environmental protections on public lands within 150 miles of the southwestern border. Land managers in the border region would be prevented from acting to protect the resources they manage if their actions were perceived to conflict with Department of Homeland Security activities.
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