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1.
NOTABLE JUDICIAL DECISIONS

A. United States Supreme Court

1. American Electric Power v. Connecticut, 582 F.3d 309 (2d Cir. 2009) and 406 F. Supp. 2d 265 (S.D.N.Y. 2005) (Climate Change)

On April 19, 2011, the United States Supreme Court heard oral arguments in American Power et al. v. Connecticut, a case involving public nuisance claims based on greenhouse gas (“GHG”) emissions.  Petitioners, a coalition of numerous states, municipalities, and several land trusts filed suit against five large utility companies claiming that GHG emissions from power plants constituted a public nuisance because they substantially contributed to elevated carbon dioxide levels and global warming.  The district court dismissed plaintiffs’ claims finding their claims presented non-justiciable political questions.  The Second Circuit reversed, however, and held that petitioners’ claims were justiciable and went on to find the petitioners had standing to bring their common law claims.  The Supreme Court granted certiorari on December 6, 2010.  See 131 S. Ct. 813 (2010).

Although a ruling will not be forthcoming for some time, questions from the Court signal the Court’s discomfort with its involvement on technical matters such as GHG emissions which it believes are generally best left to the expertise of the EPA.  Justice Ruth Ginsberg comment was illuminating wherein she observed that this sort of suit forces a trial judge to act “as a kind of super EPA.”  

B.
Tenth Circuit Court of Appeals

1. United States v. Magnesium Corp. of America, 616 F.3d 1129 (10th Cir. 2010) (RCRA/APA)

The Tenth Circuit reversed and remanded a district court’s summary judgment ruling in favor of Magnesium Corp. (“USM”) on the issue of whether certain waste streams at the facility were Bevill exempt for purposes of the Resource Conservation and Recovery Act (“RCRA”) liability.  Rather than address the substantive questions on appeal, the Tenth Circuit’s ruling was based on its finding that EPA’s prior interpretation of the Bevill exemption was tentative, not definitive, thus EPA was free to issue a new interpretation of its own regulations without utilizing the notice and comment procedures under the APA.

In 2001, the federal government sought injunctive relief and civil penalties against USM for alleged RCRA violations at USM’s Rowley Facility in Utah.  In 2005, the government filed a second complaint, this time alleging Toxic Substances Control Act (“TSCA”) violations, and these actions were consolidated.  Central to the government’s claim was the status of five waste streams at the facility, wherein the government alleged wastes from primary magnesium processing were not within the Bevill exemption regulations promulgated in 1991.  USM responded that EPA’s original interpretation of the Bevill amendment excluded the contested waste streams, and that EPA’s departure from its original interpretation, without notice and comment, violated the APA.  Therefore, the narrow issue before the court was simply whether EPA was precluded from pursuing its revised but concededly plausible interpretation of the ambiguous 1991 Bevill regulations and whether the new interpretation should apply to the questioned waste streams.

The court concluded that EPA’s original interpretation of the Bevill amendment as evidenced in part by its Report to Congress was not definitive but tentative. Instead, and without addressing the issue of interpretive versus substantive rulemaking, an area of law where the Circuits are split, the court focused instead on the distinction between definitive and tentative interpretations, and held that because the EPA’s earlier interpretation was merely tentative, the agency was free to amend its interpretation without undergoing notice and comment procedures.

In its conclusions, however, the court was careful to comment that, while its holding may lead the regulated community to believe that agencies can “whimsically” change their interpretations, agencies are still subject to the APA’s arbitrary and capricious standard and the Due Process Clauses of both the Fifth and Fourteenth amendments.  In other words, should the agency abandon an earlier interpretation of a rule, it must “cogently explain why it has exercised its discretion in a given manner” and be mindful of due process rights.   

C.
Other Federal Decisions

1. Nu-West Mining Inc. v. United States, 2011 WL 832482 (D. Idaho) (CERCLA)

A federal district court held that the U.S. government was liable for selenium contamination under CERCLA as both an arranger and operator due to its oversight functions at four mines in Idaho.  Nu-West brought a cost recovery action against the U.S. government, alleging the government was liable as both an arranger and operator because the government had required the operator to cover the waste rock dumps in a specific manner.  

In 1949, the government awarded mining leases on National Forest land which allowed mining for phosphate ore at four sites relevant to this litigation.  These leases were in place for more than twenty years and the government retained authority during that time to terminate the leases if the lessee failed to comply with the governing statute, lease terms or other relevant regulations.  In conjunction with these permits, the government also issued Special Use Permits allowing for waste rock dumps to be constructed on adjacent National Forest lands. 

As part of its management and oversight, the government required the lessees to cover the waste rock dumps with middle waste shale, to promote revegetation.  However, selenium was found in this layer and it eventually leached into the environment.  Nu-West, as the current lessee of the four contaminated mines remediated the sites but shortly thereafter brought this suit against the federal government claiming it was liable under CERCLA as an owner, arranger or operator of the waste disposal sites.
The court’s task was to determine whether the government was a potentially responsible party (“PRP”).
  The court, relying on the recent Supreme Court decision in Burlington Northern and Santa Fe Railway Co. v. United States (“BNSF”), held the government had arranger liability when considering the three requisite elements: the entity (1) owns the hazardous substance; (2) had the authority to control the disposal of that substance; and (3) exercised some actual control over the disposal of that substance.  Moreover, the government had the requisite intent of disposal because it required the lessees to cover the waste dumps with the contaminated middle waste shale.  The court also found that because the government required the lessee to obtain government approval for the operations, including the waste disposal, and conditioned its approval on specific reclamation activities, including the waste dump covering activities, it exercised actual control over the conduct which led to the contamination.  According to the court, these facts supported imputing arranger liability on the government.  In response, the government countered it could not be liable because it was acting in its regulatory capacity; however, the court summarily rejected this claim.

The court also found the government was liable as an operator since the government had participated in the waste dump designs, regularly inspected the dumps to ensure compliance and also directed the lessee to take specific actions to ensure the waste dumps complied with the mining plans and environmental rules.  Based on these actions, the court found sufficient government oversight to warrant imposing operator liability.

In conclusion, the government’s permitting authority may give rise to operator or arranger liability under CERCLA depending on the particular facts and government involvement and oversight.

2. Nat’l Mining Ass’n v. Jackson, 2011 WL 124194 (D.D.C.) (APA)
The National Mining Association (“NMA”) successfully challenged EPA guidance concerning the Clean Water Act’s (“CWA”) 404 permitting scheme, arguing EPA improperly engaged in legislative rulemaking without undergoing APA’s notice and comment requirements. 

The NMA alleged that EPA’s interpretative guidance imposed substantive changes to the Section 404 permitting process because it established a region-wide water quality standard based on conductivity levels.  Moreover, the NMA alleged that the guidance caused permitting delays and authorized permitting authorities to insert conductivity levels into pending permits.  Based on these claims that the guidance was a substantive change and altered the administrative review process for the 404 permits, NMA contended the agency was required to comply with the APA’s rulemaking procedures.

Although the court denied NMA’s request for injunctive relief, the court did find that NMA was likely to succeed on the merits of its claims.  The fact that the guidance altered the administrative review process and reflected a new position that was inconsistent with earlier agency practice, was sufficient to show that the guidance qualified as de facto legislative rules, thereby triggering the APA’s notice and comment procedures.
3. City of Los Angeles v. San Pedro Boat Works, 635 F. 3d 440 (9th Cir. 2011) (CERCLA)
The Ninth Circuit held that a permit, authorizing a party to operate a boat work facility,
 was an insufficient interest to find the party liable under CERLCA as an “owner.”

The City of Los Angeles (“the City”) brought a CERCLA contribution claim against BCI Coca Cola (“BCI”) as the predecessor-in-interest to Pacific American for contaminants disposed of at the boat work facility in the Los Angeles.  The narrow issue before the court was whether BCI, as a permit holder allowing it to operate the boat works, was an “owner” for purposes of imposing CERCLA liability.  To make this determination, the court relied on the common law definition of owner, and held that a permit holder had only a possessory interest in the property, and therefore could not be an “owner” as contemplated by CERCLA.  In so finding, the court relied on the common law distinction between ownership interests and possessory interests and rejected a Second Circuit ruling where a lessee was found liable as an owner under a de facto theory.  See Commander Oil Corp. v. Barlo Equip. Corp., 215 F.3d 321 (2d Cir. 2000).  Instead, the Ninth Circuit relied on its precedent and found that a possessory interest in real property, without the ownership of a fee simple or life estate, did not qualify as an ownership interest sufficient to impose CERCLA liability.  Consequently, BCI was not liable to the City for any clean up costs at the site.

4. Northwest Envtl. Defense Ctr. v. Brown, 2010 WL 3222105 (9th Cir. 2010) (CWA)
Environmental plaintiffs brought a citizen suit against EPA, alleging logging companies and owners of logging roads, whether publicly or privately owned, were required to comply with the CWA’s National Pollutant Discharge Elimination System (“NPDES”) program and obtain a permit for stormwater runoff from various logging roads on National Forest lands.  

Under the CWA, “point sources” are prohibited from discharging pollutants into waters of the United States unless authorized by an NPDES permit.  Although the CWA defines a “point source” to include any discernible, confined and discrete conveyance” the EPA has interpreted this to exclude silvicultural activities, including road construction and maintenance from which runoff occurs.  This interpretation was set forth in EPA’s Silvicultural Rule (40 C.F.R. § 122.27) nearly thirty years earlier.  Despite this well-settled guidance, the Ninth Circuit focused on the distinction between natural runoff containing pollutants from runoff that was collected through a system of ditches, culverts and channels and then delivered into the stream or river.  The court found that the latter constituted a point source under the CWA and was not exempt from the NPDES permitting requirements.  Rather than strike down the Silvicultural Rule in its entirety, however, the court was careful to distinguish the two types of runoff and found that the stormwater in this case was not natural runoff likely to be exempt.  Instead, because the runoff was part of a broader stormwater collection system it the court held it was subject to the NPDES program.  

5. United States v. APW North America, 606 F.3d 1142 (9th Cir. 2010) (CERCLA)
Non-settling potentially responsible parties (“PRPs”) were allowed to intervene in a suit seeking approval of a consent decree between the government and various settling PRPs.  The non-settling PRPs sought to intervene in the suit, with the intent of opposing the consent decree, and the district court denied their request.  On appeal, however, the Ninth Circuit held that the non-settling PRPs’ financial interest in the consent decree warranted intervention because the would-be-intervenors’ right to contribution from the settling PRPs, pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), was a protectable interest.  The fact that the consent decree would directly affect the interests of the non-settling PRPs whether through their right to seek contribution or based on the right to deduct any amounts paid pursuant to the consent decree, justified intervention. 
II.
UTAH STATE RULEMAKING 
A.
Utah Administrative Rule R305-6 (Administrative Procedures)

The Department of Environmental Quality (“DEQ”) is updating its administrative procedures rule, R305-6, and simultaneously consolidating its administrative procedures rules into one rule that will comply with the revisions in Utah Code Ann. § 19-1-301.  Significantly, the revised rule will require the use of an administrative law judge for most administrative proceedings.  It also includes changes that will encourage informal discovery and limit discovery to appropriate subjects.  This revised administrative procedures rule will apply department-wide.

B.
Amendment to Modify Utah SIP Section XX (R307-110-28) (Regional Haze SIP)
The Air Quality Board recently unanimously approved an amendment to Utah’s Regional Haze State Implementation Plan (“SIP”), which was established in 2003 with the objective of addressing multiple emission sources and pollutants that contribute to regional haze in national parks and wilderness areas throughout the West.  The currently proposed SIP changes include new regional milestones for SO2 for 2018 and clarify other sections of the SIP.  

III.
FEDERAL RULEMAKING AND REGULATIONS

A. EPA:  Final Rule Identifying Federal Requirements for the Underground Injection Control Program for Carbon Dioxide Geologic Sequestration (75 Fed. Reg. 77230) (Dec. 10, 2010)

EPA promulgated the final rule establishing a new class of wells, Class VI, for the underground injection control (“UIC”) program that governs the underground injection of carbon dioxide.  Class VI wells are authorized under the Safe Drinking Water Act and the rule sets forth the minimum criteria for permitting Class VI wells so as to protect underground sources of drinking water.  The rulemaking includes, among other things, requirements related to site characterization, construction and operation to prevent fluid movement into unintended zones, periodic re-evaluation and review of the area to incorporate monitoring data and verify that the CO2 is moving as predicted, post-injection monitoring, and expanded financial assurances. 

B. EPA: Final Rule Staying Numeric Limitations for Construction and Development Point Source Categories (75 Fed. Reg. 68215) (Nov. 5, 2010)

EPA published a final rule, requesting a stay of the numeric effluent limitation of 280 nephelometric turbidity units (“NTU”) that was established nearly one year earlier in the Federal Register.  See 74 Fed. Reg. 62,996 (Dec. 1, 2009).  Several industry groups, including the Small Business Administration, filed petitions for review of the final rule, challenging, amongst other things, the data EPA relied on to support its numeric turbidity limit.  

In a recent action in the Seventh Circuit, the EPA filed an unopposed motion for partial vacature of the Final Rule, requesting that portion of the rule to be remanded to the agency for further consideration and to hold the suit in abeyance until February 15, 2012.  See Wisconsin Builders Ass’n v. Envtl. Prot. Agency, No. 09-4113 (filed August 13, 2010).  A final rule requesting a stay was published in November 2010.  A proposed rule with a revised numeric limitation is expected shortly.  

C. EPA/Army Corps of Engineers: Proposed Guidance on Jurisdictional Waters Protected Under the Clean Water Act (76 Fed. Reg. 24479) (May 2, 2011)

EPA and the Army Corps of Engineers (“the Corps”) published proposed guidance which seeks to expand federal jurisdiction over wetlands pursuant to the Federal Water Pollution Control Act Amendments of 1972 (the “Clean Water Act” or “CWA”) by broadly defining the scope of CWA-regulated waters.  The intent of this guidance is to identify more jurisdictional waters subject to CWA oversight and protection.  In addition, the agencies hope to improve predictability and clarity for the regulated community with respect to understanding the scope of the “waters of the United States” subject to CWA provisions.  The draft guidance, issued in December 2010, is intended to supersede guidance published in 2008 and 2003 addressing the scope of the term “waters of the United States.”

The proposed guidance significantly departs from historic interpretations of jurisdictional waters and seeks to more closely follow the views expressed by Justice Kennedy in the seminal decision Rapanos v. United States.  See 547 U.S. 715 (2006).  In that case, the plurality decision interpreted “waters of the United States” to include those water bodies that had a relatively continuous flow or continuous surface connection to a navigable body of water.  Id. at 742.  Four Justices dissented and Kennedy issued a concurring opinion but advanced a separate test, requiring a “significant nexus” between the stream or water body with other actually navigable waters.  Id. at 759.
A split amongst the federal appellate courts emerged after Rapanos and the recent guidance, although not law is intended to clarify this issue.  Notably, the 2011 guidance appears to be broader in scope, thereby encompassing more waters within the CWA’s jurisdiction.  Comments on the proposed guidance must be received no later than July 1, 2011.  

D. Army Corps of Engineers: Proposal to Reissue and Modify Nationwide Permits (76 Fed. Reg. 9174) (February 16, 2011)
The Corps is proposing to renew its nationwide permits issued under Section 404 of the CWA.  The proposal will affect a variety of nationwide permits applicable to residential developments, commercial and institutional developments, agricultural activities, surface and underground mining activities, and renewable energy generation facilities, among others.  The current permits are set to expire on March 18, 2012.

In addition, the Corps is proposing two new nationwide permits, including a permit for land based renewable energy generation facilities and one for water-based renewable energy generation pilot projects.  Both proposed permits will also require pre-construction notification.  The nationwide permit for pipeline safety program designated time sensitive inspections and repairs is the only nationwide permit the Corps is not proposing to renew.  

E. EPA:  Notice of Draft NPDES General Permit for Stormwater Discharges from Construction Activities (76 Fed. Reg. 22882) (April 25, 2011)

EPA recently proposed for public comment a draft NPDES general permit for stormwater discharges from large and small construction activities.  The general permit is being proposed for a five year term and will include the technology-based effluent limitation guidelines and new source performance standards that were issued December 1, 2009 and are now under revision.  The proposed general permit for stormwater discharges from construction activities includes more detailed and potentially demanding obligations.  For example, EPA is proposing to require operators to install and implement stormwater measures to limit erosion, control sediment, pollution prevention and stabilization.  Compliance monitoring of the stormwater discharges will also be required.  Comments on the proposed rule are due on or before June 24, 2011.

F. Army Corps of Engineers/Sacramento District: Proposed New Letters of Permission Procedures (March 2011)

The Sacramento District of the Corps is proposing to implement new Letter of Permission procedures for activities with minor impacts that involve the discharge of dredge and fill material (“minor impact LOP”).  The minor impact LOP will be available to applicants if the proposed activities result in the loss of no more than 1 acre of waters of the U.S. or 500 linear feet of intermittent or perennial streambed or bank, and would have an overall minimal impact, both individually and cumulatively, on aquatic resources and the human environment.  Examples of activities that may be authorized under a minor impact LOP include, but are not limited to, residential, commercial, industrial, recreational, agricultural, and municipal development; transportation and infrastructure; energy; utility line construction, repair and maintenance; mining; flood control and stormwater management; research, testing and monitoring; environmental remediation and restoration; repair, rehabilitation or maintenance including minor maintenance dredging using existing disposal sites; docks; and boat ramps.

For more information visit: http://www.spk.usace.army.mil/organizations/cespk-co/regulatory/PNs/index.html.

G. EPA: Proposed Secondary Standard for Ozone (75 Fed. Reg. 2938) (Jan. 19, 2010).

EPA is proposing to establish, a secondary National Ambient Air Quality Standard (“NAAQS”) for ozone (O3), one of the six criteria air pollutants identified in the CAA.  The proposed secondary standard, which historically has mirrored the primary standard, is intended to protect the public welfare as well as visibility, damage to animals, crops, vegetation and buildings.  The proposed standard would be a cumulative, seasonal standard expressed as an annual index of the sum of weighted hourly concentrations, cumulated over 12 hours per day (8 am to 8 pm) during the consecutive 3-month period within the O3 season with the maximum index value, set at a level within the range of 7 to 15 ppm-hour.  A final standard is expected to be issued in July 2011.

H. EPA: Extension of Reporting Deadline for GHG Emissions (76 Fed. Reg. 14812) ( March 18, 2011)

EPA’s mandatory GHG reporting rule was promulgated in October 2009, requiring emitting facilities to report their GHG emissions for sources that emit 25,000 metric tons or more of carbon dioxide equivalent per year so as to monitor and report these emissions on an annual basis.  These reporting rules were to begin in March 2011.

However, EPA recently extended this reporting deadline, for the 2010 reporting year, to September 30, 2011.  This extension will not affect future reporting deadlines and does not change what data must be included in these reports.

I. EPA: NESHAP for Industrial, Commercial, and Institutional Boilers (76 Fed. Reg. 15554) (March 21, 2011)

EPA promulgated the final rule for the national emission standards for control of hazardous air pollutants (“NESHAP”) from two area sources: (1) industrial boilers and (2) commercial and institutional boilers.  For the control of mercury and polycyclic organic matter emissions from coal-fired area source boilers, the standards are based on the maximum achievable control technology (“MACT”).  For HAP emissions from biomass-fired and oil-fired area source boilers, the emission standards are based on generally available control technology or management practices (e.g., a work practice standard).  This rule applies to any industrial, commercial or institutional boiler or process heater that is located at a major source of HAP emissions.  This includes any stationary source or group of stationary sources located within a contiguous area and under common control that emits, or has the potential to emit, 10 tons or more per year of any single HAP or 25 tons per year of any combination of HAPs.   

J. EPA:  Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule 75 Fed. Reg. 31514 (June 3, 2010)

EPA adopted its Greenhouse Gas Tailoring Rule (“Tailoring Rule”) which became effective January 2011.  The Tailoring Rule affects the applicability criteria to determine which stationary sources and modification projects become subject to permitting requirements for GHG emissions under the PSD and title V programs.  The Tailoring Rule is necessary because the threshold limitations for other criteria air pollutants is 100 and 250 tons per year which is not feasible for GHG emissions which are emitted at much higher volumes.  In the absence of this rule an overwhelming number of sources would be required to obtain permits, thus burdening permitting authorities and sources.  

The rule is being implemented in phases, where the first phase was implemented in January 2011 and applied only to those sources already subject to PSD (and having an increase in GHG emissions of at least 75,000 tpy CO2e) or title V permitting requirements.  The second step begins July 1, 2011 and new large sources of GHG emissions will be phased in.  Under the second phase, new sources not already subject to PSD or title V that emit, or have the potential to emit, at least 100,000 tpy CO2e will become subject to these CAA regulatory programs.  In addition, sources that emit or have the potential to emit at least 100,000 tpy of CO2e and that undertake a modification that increases net emissions of GHGs by at least 75,000 tpy CO2e will also be subject to the PSD requirements.  

Concurrent with this rule, on November 10, 2010, EPA announced new guidance for determining the Best Available Control Technology (“BACT”) for GHG emissions.  To obtain a PSD permit, a source must generally install BACT and demonstrate the construction or modification will not cause a violation of ambient air quality.  For more information see http://www.epa.gov/nsr/ghgpermitting.html

K. EPA: Finding of Substantial Inadequacy of Implementation Plan (Utah Breakdown Rule) (76 Fed. Reg. 21639) (April 18, 2011)

Pursuant to Sections 110(a)(2)(H) and 110(k)(5) of the CAA, EPA recently issued its finding that Utah’s state implementation plan (“Utah SIP”) is substantially inadequate to attain or maintain the NAAQS or otherwise comply with the CAA requirements.  Specifically, this finding implicates Utah’s unavoidable breakdown rule, R307-107, which provides certain exemptions for emissions related to unavoidable breakdowns or malfunctions.  

EPA is now requiring Utah to submit a revised SIP, removing the current unavoidable breakdown rule, within 18 months of the effective date of the final rule.  Should EPA find Utah’s SIP revision is unacceptable or if Utah fails to submit a revised SIP within the required time-frame, deadlines for mandatory sanctions will be triggered and EPA will impose a Federal Implementation Plan.

� The government conceded it was an owner for purposes of CERCLA, thus the court only considered arranger and operator liability.


� A boat work facility is for the repair, maintenance and rebuilding of ships and boats 
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