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I.
FEDERAL CASE LAW DEVELOPMENTS

A. Mining Claim Operations – Renewed Operations Under a Previously Approved Plan of Operations 

In Ctr. for Biological Diversity v. Salazar, the U.S. District Court for the District of Arizona addressed a preliminary injunction motion in which plaintiff Center, joined by the Grand Canyon Trust and two local Indian tribes, sought to enjoin the resumption of uranium mining operations at a mine where operations had ceased more than a decade before.
 

In 1988, the Bureau of Land Management (BLM) approved a plan of operations, under the so-called “3809 Regulations” governing mining operations on unpatented mineral claims on lands administered by the BLM, for an underground uranium mine on these BLM-administered lands north of Grand Canyon National Park.
  The operator of the mine shut down operations in 1992 due to low prevailing uranium prices. In 2007, the current operator acquired the mine, and in 2009 notified the BLM of its intention to re-initiate operations. In response to this notification, the BLM directed upgrading of the bond coverage for the operation, and required evidence of compliance with the relevant Arizona Department of Environmental Quality air emissions permitting. The BLM then authorized the mining company to re-start operations in the existing mine workings, using the existing mine facilities, under the prior plan of operations.
 

Plaintiffs’ lawsuit claimed the BLM could not allow the operator to re-start operations under the pre-existing plan of operations because the prior approval was no longer effective.
  Plaintiffs argued the BLM was required to review and approve the operations afresh, as though this were a new permitting exercise, and claimed the BLM was required to prepare a new environmental assessment on this fresh approval of the plan of operations. Plaintiffs’ argument on the first point was that BLM’s 3809 Regulations provide that a plan of operations is no longer “in effect” when operations cease under it.
  The BLM interpreted its regulations to integrate section 3809.423 with both the section defining “operations” and section 3809.424 requiring an “interim management plan” as an element of the plan of operations.
  Reading these sections together, the BLM regarded the single plan of operations as including the existence and maintenance of improvements, covered by an outstanding bond to assure required reclamation or restoration of the site when the improvements might no longer be required for the contemplated mining operations. 

The district court found aspects of BLM’s interpretation of its 3809 regulations troublesome, noting that BLM’s interpretation of section 3809.424 could be seen as rendering section 3809.423 superfluous. In the end, however, the court concluded that, “[c]onsidering the regulations as a whole, . . . BLM’s interpretation is more consistent with the overall regulatory scheme than Plaintiffs’ interpretation.”

Plaintiffs’ second argument was that the BLM was required to prepare and evaluate additional environmental impact documentation, prepared consistent with the National Environmental Policy Act of 1969 (NEPA) before the mine operator could resume operations under the plan.
  In response, the district court concluded that the proposed action was (and remained) the approval of the 1988 plan of operations. Thus, based on the BLM’s approved interpretation of the 3809 Regulations – that the original plan remained in effect, with its interim management component in effect, complete with ongoing BLM inspection and oversight during the period when the mine was not operating but remained set up and maintained ready to re-start—there was no new, different “proposed action” requiring a new, separate NEPA environmental impact documentation before the operations could resume.
 
B. This Year’s Installment of: Permitting of Mountaintop Removal – Valley Fill Coal Mine Operations 
The U.S. District Court for the Southern District of West Virginia continued in 2010 to address litigation over the permitting of mountaintop removal – valley fill surface coal mining operations. Last year, the Court of Appeals for the Fourth Circuit decided Ohio Valley Envtl. Coal.(OVEC) v. Aracoma Coal Co., the most recent Fourth Circuit Court of Appeals decision in the long-running battle waged by environmental organizations against these surface coal mines in the East.
  The lawsuits have focused on the interplay of three statutes: (1) the provisions of the Clean Water Act (CWA) governing fill permits issued by the Corps of Engineers;
 (2) the requirements of NEPA regarding agency preparation of an environmental impact statement (EIS) before the agency takes any “major Federal actions significantly affecting the quality of the human environment;”
 and (3) the Surface Mining Control and Reclamation Act of 1977 (SMCRA) program for the national standards for the permitting and reclamation of surface coal mining operations. SMRCA is generally implemented by state agencies implementing state reclamation and mine permitting laws and rules consistent with SMCRA’s requirements.
 
In 2008, the interplay among these statutes was clarified by the Office of Surface Mining Reclamation and Enforcement (OSM) in its rulemaking that revised and clarified the permitting, under SMCRA, of the placement of excess spoil from bench and mountain-top removal surface coal mining operations in mountainous or hilly country.
  The Federal Register notice contains a detailed description of the various provisions in the SMCRA, and in related Corps of Engineers rulemakings and policy statements implementing section 404 of the CWA with respect to surface coal mining operations that involve the placement of fill in any “waters of the United States.”
 

The environmental groups next attacked the Corps‘ reliance on its Nationwide Permit No. 21, its standardized permit form for section 404 authorizations needed for surface coal mining operations.
  As one consequence of this litigation, the Corps has delineated its practice of distinguishing between smaller fills that can proceed based on that Nationwide Permit, and larger valley fills that require the mine operator to file an individual permit application to be processed and issued by the Corps as a discrete permit proceeding.
In OVEC v. Aracoma, the environmental plaintiffs challenged a specific Corps permit covering the valley fills for a specific West Virginia mine, amending their complaint to challenge four discrete Corps permits for four different operations.
  Each of the permits was supported by an environmental assessment and a corresponding Finding of No Significant Impact (FONSI) rather than a full environmental impact statement (EIS), for purposes of the Corps’ compliance with its NEPA obligations.

The district court had rescinded the permits and remanded in order for the Corps to process the permit applications consistent with the court‘s ruling. The district court found that the Corps violated NEPA in evaluating only the impacts of its permit actions on the jurisdictional waters that triggered the need for a Corps permit in the first place, rather than evaluating the entire valley fill project. It also held the Corps could not authorize the permittees to discharge runoff into the stream segment below the toe of the fill (from where it would flow to a sedimentation pond below); rather, such a discharge could only be permitted by the Environmental Protection Agency (EPA) under section 402 of the CWA.

In reviewing the district court’s ruling on the scope of the Corps’ NEPA obligations, the court of appeals found itself judging whether the Corps’ interpretation of its own regulations – those applying NEPA to its section 404 permit processes – was reasonable.
  The permittees argued on the one hand that the Corps has no authority to prohibit the placement of excess spoil anywhere that is not in ―waters of the United States,‖ and the plaintiffs argued on the other hand that no excess spoil could be placed on any land in the valleys at issue without the placement of excess spoil also in the low point (the watercourse) of the valleys, given the engineering imperative for a stable fill designed and built as an integral unit.
  
The court of appeals concluded that plaintiffs’ position would render the SMCRA permitting regime “at best duplicative, and, at worst, meaningless.”
  The court applied the proximate cause measure of the scope of the Corps’ responsibility, rather than the but for measure, citing Dep‘t of Transp. v. Pub. Citizen, in concluding that the Corps’ view of the scope of its NEPA responsibilities was reasonable.

The court of appeals also addressed whether the Corps was properly regulating the stretch of the stream between the toe of the valley fill and the downstream sedimentation pond as a single waste treatment system under its regulations.
  If the intervening stretch of stream were a discrete “water of the United States,” then (as OVEC argued and the district court held) the discharge of sediment from the toe of the valley fill into that stretch of stream would require EPA (or the state) to –issue a National Pollutant Discharge Elimination System (NPDES) permit under section 402 of the CWA, apart from the Corps section 404 permit authorizing the upstream valley fill and the downstream sedimentation pond impoundment structure. These ambiguities in the regulatory relationship between EPA and the Corps were in the main created by the agencies’ handling of the “waste treatment system” exception to the definition of “waters of the United States” – to which section 402 NPDES permitting, by EPA (or the state), attaches. The court of appeals explained the history of the “waste treatment exception” through 1992 and 2006 EPA guidance letters applying to gold and coal mining operations, respectively.
  The court of appeals noted and upheld the consistent practice of the Corps with respect to coal mining operations – that the Corps permits under section 404 the entire segment of the streambed or watercourse from the top of the valley fill through its toe, through the intervening stream segment, to the toe of the sedimentation impoundment downstream. The court acknowledged the statutory tightrope the Corps is on, balancing the CWA’s demands for preventing degradation of waters, and SMCRA’s statement of “the Nation‘s need for coal as an essential source of energy,” and upheld the Corps’ “waste treatment system” jurisdiction over the intervening stream segment as against OVEC’s claim that any discharge into these discrete waters of the United States required a section 402 NPDES permit.

In OVEC v. Army Corps of Eng’rs, the district court issued its first ruling since Aracoma, in the context of OVEC’s challenge to a 2007 Corps issuance of an individual section 404 permit to intervening defendant Independence Coal Company for its Mingo Logan Spruce No. 1 mine.
  Even though the court of appeals confirmed in Aracoma that the Corps has jurisdiction to permit the entire stream segment from the top through the toe of the valley fill, and then downstream to the toe of the sedimentation impoundment below the fill, EPA retains its jurisdiction under section 404(c) of the CWA “to deny or restrict the use of any defined area for specification … as a [fill] disposal site . . . .”
  After the Aracoma decision, EPA sought to get the Corps to revoke or modify the two-year old Mingo Logan Spruce No. 1 permit, and the Corps declined to do so. EPA then initiated formal section 404(c) review of the Corps’ permit.  Independence/Mingo Logan filed a motion for summary judgment against OVEC’s challenge (and to uphold the Corps permit), but the United States – the Justice Department representing both the Corps and EPA – has sought a series of stays against having to respond to the permittee’s motion. Throughout the series of stays, the permittee and EPA have met to address further mitigation (beyond that originally required by the Corps).
The district court balanced the salient circumstances: (a) the possibility that EPA action, through its section 404(c) review, could moot OVEC’s challenge to the Corps permit (by forcing its revocation, or modifying the operation‘s impacts); (b) the economic harm to Mingo Logan in the continued deferral of mining (and forced substitution of other reserves to supply existing contracts); and (c) an assessment “that irreparable harm [to the environment] would result if the Court were to grant summary judgment to Mingo Logan . . .” – and extended the stay.

In extending this stay, the Southern District of West Virginia Court took note of the separate lawsuit Independence/Mingo Logan filed in the U. S. District Court for the District of Columbia seeking to invalidate EPA’s assertion of section 404(c) review jurisdiction over this permit, on the grounds that EPA lacks authority to review a previously permitted project.
  Ruling that the validity of EPA’s assertion of section 404(c) jurisdiction was not before it, the Southern District of West Virginia Court assumed, for purposes of staying action on Mingo Logan’s summary judgment motion against OVEC’s complaint, that EPA was properly exercising its authority under section 404(c) of the CWA.
  

The Mingo Logan Spruce No. 1 mine permitting challenges – both OVEC’s against the Corps’ permit, and Mingo Logan’s against EPA’s authority to seek to undo the Corps’ permit – promise to generate new law and spark policy debate over the coming year regarding the complex and uncertain permitting of mountaintop removal – valley fill surface coal mines in the East.
II.
INTERIOR DEPARTMENT FEDERAL LANDS CASE DECISIONS
A. NEPA Compliance and  Federal Coal Leasing
In November, the Interior Department‘s Board of Land Appeals (IBLA) issued its decision in Powder River Basin Res. Council, upholding the Bureau of Land Management’s compliance with NEPA in connection with the offering of two federal coal lease tracts for bidding.
  The two lease tracts are adjacent to an existing Powder River Basin mine, and the mine operator applied to have the tracts studied and offered for sale in 2005.

In the EIS the BLM prepared on the lease application, the BLM included an analysis of the relationship of coal mining in the Powder River Basin to climate change, focusing on the methane releases from the coal mining and the current posture of regulation of anthropogenic emissions of greenhouse gases from methane releases in mining. The analysis also described the impacts of continued combustion of coal by the mine‘s electric generation customers, over the extension of the mine’s life expected from the proposed leasing of the additional tonnage of federal coal in the land applied for.
  As the IBLA noted, two Secretarial Orders direct the BLM (along with other Interior Department bureaus) to “consider and analyze potential climate change impacts when . . . making major decisions regarding” federal natural resources.
  Evaluating the BLM’s compliance with NEPA and this internal departmental directive, the IBLA found that appellant had not “preponderated” in showing any BLM failure in any duty to analyze the greenhouse gas-related impacts of the decision to lease the federal coal.

Appellant also challenged the BLM’s analysis of the impacts of the existing mining operation at the lease applicant’s adjacent mine, alleging the operator was violating its obligation to contemporaneously reclaim mined land, and arguing that NEPA obligates the BLM to defer leasing until the mine operator is fully in compliance with the reclamation requirements governing the mine.
  The IBLA applied its review standard in upholding BLM’s EIS, finding that appellant’s arguments did not “rise to the level of identifying a substantial environmental question of material significance that BLM failed to consider.”

B. Commodity Pricing and Dates for Determining the Validity of Mining Claims 
In United States v. Freeman, the IBLA affirmed, with a forty-nine page analysis, an Administrative Law Judge’s (ALJ’s) invalidation of 161 placer mining claims containing a nickel laterite deposit.
  The decision stands as an object lesson demonstrating that when the government contests the validity of mining claims for whatever reason, the claimant needs to prove that he or she can mine and sell the product at a profit, using the costs and sales proceeds operative as of the specific dates relevant to the contest. This IBLA decision evaluates the claimant’s affirmative case demonstrating claim validity against the government’s prima facie case (found primarily in the “mineral report” prepared through, in this case, a contracted-for “mineral examination”) of claim invalidity, with respect to each narrow aspect of the economics of the proposed nickel laterite operation: the cost of lime for smelter flux; the cost of plant labor; and the design and cost of the smelter based on the intended smelter product, electricity demand and cost for the smelter, and evidence that the smelting process was optimal for the mineral deposit, etc.

The Freeman case develops the law on at least two issues of general interest involving contests over the validity of mining claims. First, the IBLA applied the BLM’s published Mineral Pricing Policy in this adjudication, and refused to use published prices for nickel outside the six-year window (three years prior to “determination date” and three years after it) provided in the Mineral Pricing Policy.
  This ruling denied Freeman the benefit of a significant spike in the world price for nickel in the years shortly after the Pricing Policy’s window closed for the two “dates of determination” employed in the case.

The IBLA agreed with Freeman‘s argument that the pricing Policy was not a binding regulation controlling the adjudication, as it was never adopted by notice and comment rulemaking, but held that Freeman’s arguments against its application did not persuade the IBLA to “reject it as unreasonable or unfair” when applied in this case.
  To Freeman’s argument that the mineral deposit was to be mined over thirty years, the IBLA responded by affirming the ALJ’s focus on the prices that could reasonably be projected forward (three years) from the date of determination, using of course the known prices back three years prior to the date of determination. The IBLA held that the adjudication could not be based on a later price spike that a prudent person could not have anticipated at the date of determination, approving the ALJ’s statement that “hindsight could not be used to evaluate prices in validity determinations . . . .”

In addition, the Freeman IBLA decision provides guidance on the issue of the “date of determination” for purposes of a mineral contest and mining claim validity. The Freeman case involved mining claims that were both: (a) in a patent application filed shortly before the patenting “moratorium” imposed by Congress;
 and (b) included in a plan of operations to mine the nickel laterite deposit that the agencies had formally disapproved. This led Freeman to file an inverse condemnation, or regulatory takings, case in the Court of Federal Claims.
  The Court of Federal Claims in turn stayed that case to allow the Interior Department to determine whether the property right predicate was present – namely, valid mining claims – that would obligate the United States, under the Tucker Act, to provide Freeman just compensation.

Interior thus adjudicated claim validity as of two relevant dates – when Congress prohibited the agency from adjudicating Freeman’s mineral patent application in October 1994, and when the agencies formally disapproved Freeman’s plan of operations to mine the deposit in October 2000.
  Thus the date of hearing, the usual date of determination found in most mining claim contests, was not raised in the contest complaint. In this regard, the case took an unusual detour, in that the administrative law judge held (based on precedent then of record to the administrative law judge) that his office lacked authority to determine the claims’ validity as of the date of taking alleged in the Court of Federal Claims case.
  In an interlocutory appeal the IBLA ruled that a Departmental ALJ (and the IBLA) have the authority to determine claim validity as of an alleged date of taking, as well as any other relevant date, such as a land withdrawal date or date of hearing.
  Thus, the application of the BLM’s Pricing Policy in this case, with its two dates of determination, required application of the Policy’s relevant prices from 1991 through 2003, two full six-year windows of pricing data.
III.
NOTABLE FEDERAL RULE MAKING ACTIVITY

A.  Proposed Changes to Underground Mine Pre-shift Examination Rules.

On December 12, 2010, the Mine Safety and Health Administration (“MSHA”) proposed to revise its requirements for preshift, supplemental, on-shift, and weekly examinations of underground coal mines. The proposed rule would require operators to identify violations of mandatory health or safety standards. The proposal would also require that the mine operator record and correct violations and review with mine examiners (e.g. the mine foreman, assistant mine foreman, or other certified persons) on a quarterly basis all citations and orders issued in areas where preshift, supplemental, on-shift, and weekly examinations are required. The proposal would assure that underground coal mine operators find and fix violations of mandatory health or safety standards, thereby improving health and safety for miners.  MSHA’s summary of its proposed rule can be found at www.msha.gov/MineExams/MineExams.asp.

B. Proposed Changes to the Respirable Coal Mine Dust.

On October 19, 2010 (75 FR 64412), MSHA published a proposed rule captioned Lowering Miners' Exposure to Respirable Coal Mine Dust, Including Continuous Personal Dust Monitors.   MSHA proposes to lower miners’ exposure to respirable coal mine dust by revising the Agency’s existing standards on miners’ occupational exposure to respirable coal mine dust. The major provisions of the proposal would lower the existing exposure limit; provide for full-shift sampling; redefine the term ‘‘normal production shift;’’ and add reexamination and decertification requirements for persons certified to sample, and maintain and calibrate sampling devices. In addition, the proposed rule would provide for single shift compliance sampling under the mine operator and MSHA’s inspector sampling programs, and would establish sampling requirements for use of the Continuous Personal Dust Monitor (CPDM) and expanded requirements for medical surveillance.

C. Proposed New Rule Regarding Dam at Mine Sites.

On August 13, 2010, MSHA published an Advance Notice of Proposed Rulemaking (75 FR 49429) asking interested parties to comment on proposed measures to assure that metal and nonmetal mine operators design, construct, operate and maintain dams in a safe manner to protect miners against the hazards of a dam failure.

IV.
UTAH 2011 LEGISLATIVE GENERAL SESSION

While numerous bills passed in the Utah Legislature’s general session this year have an impact on Utah mine operators, the follow bills were aimed at mining in particular.  All of the following bills passed this last legislative session and have been signed into law:

Surety Requirements for Mining – Senate Bill 15 amended Utah Code Ann. § 40-8-14 of the Utah Mined Land Reclamation Act to require the Board of Oil, Gas, and Mining to annually adopt a figure representing the average cost of reclamation per acre.

Small Mining Operations- Senate Bill 242 amended the definition of a Small Mining Operation under Utah Mined Land Reclamation Act (Utah Code Ann. § 40-8-4).  The Act now defines “Small Mining Operations” to mean mining operations that disturb or will disturb 10 or less surface acres at any given time in an unincorporated area of a county or five or less surface acres at any given time in an incorporated area of a county.

Regulation of Mining Operations – House Bill 400 modified the Utah Mined Land Reclamation Act (Utah Code Ann. § 40-8-5) to provide that nothing in the Act authorizes a political subdivision of the state to impose a condition or restriction on a mining operation located on state or federal land that is not imposed by a federal or state agency on the mining operation.  The bill also provides that an ordinance or regulation issued by a political subdivision of the state that is more restrictive than a permit issued under the Act for a mining operation on state or federal land is unenforceable.
� Much of the information in this report was taken from the Mining section of the Environment, Energy and Resources Law: The Year in Review 2010 published by the American Bar Association.  The mining section of that report was prepared by Lawrence G. McBride of Foley & Lardner LLP, Washington, D.C.  
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