




under American Bush, our state constitutional guarantees are 
those which the framers and citizenry intended them to be in 
1895, unless the provision has been amended.

Constitutional textual interpretation must therefore be informed 
“with historical evidence of the framers’ intent,” id. ¶10, which 
may include “the common law, our state’s particular…traditions,  
and the intent of our constitution’s drafters.” Id. ¶ 11 (omission  
in original) (citation omitted). It may also include “court decisions 
made contemporaneously to the framing of Utah’s constitution in  
sister states with similar…constitutional provisions.” Id. (emphasis 
added). Finally, because the Utah Constitution was “adopted…
against the background of over a century of experience under 
the United States Constitution,” it is also appropriate to consider 
the history of the adoption of a corresponding federal provision.  
Id. (omission in original) (citation omitted). The majority opinion  
leaves no doubt that it intended to adopt a constitutional interpre-
tative framework that aimed to divine the intent of the framers and  
ratifiers by looking primarily, if not exclusively, at historical evidence. 

Justice Durrant wrote a concurring opinion explaining why the 
originalist approach adopted by the majority was, in his view, 
the best approach. The question, according to Justice Durrant, 
was where judges “should look for guidance when assessing 
the meaning of that text.” Id. ¶ 73 (Durrant, J., concurring). 
Justice Durrant saw three possible approaches for interpreting 

constitutional text: 

(1) we can assign meaning to the text based on the attitudes 
and views of contemporary society (the “contemporary-
context approach”); (2) we can assign meaning to the 
text based on our own individual attitudes and views (the 
“subjective approach”); or (3) we can assess the meaning 
of the text based on the understanding and intent of those 
who drafted and ratified the constitution (the “historical 
approach”).

Id. ¶ 73 (Durrant, J., concurring).

Justice Durrant noted that all three approaches ask the same 
question – “what does the provision mean?” – but that they did 
so from very different perspectives. Id. ¶ 74. The contemporary-
context approach asks “what should the provision mean in the 
context of our modern values and attitudes?” Id. The subjective 
approach asks “what should the provision mean according to 
the interpreting judge’s own personal values and attitudes?” Id.  
The historical approach asks “what did this provision mean to  
those who drafted and ratified it?” Id. Under the latter approach, 
“the judicial enterprise is anchored to the text of the constitution 
as understood and intended by its framers and the voters who 
ratified it.” Id. ¶ 83. He advocated for the historical approach, 
as adopted by the majority, because, under it, “judges are more 
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referees than players in the grand political game.” Id. ¶ 84. 
This, Justice Durrant believed, would provide “stability to state 
government while remaining true to the principle that it is the 
people of this state who should ultimately determine how our 
society should be structured.” Id. 

Chief Justice Durham dissented. She saw the issue as interpreting 
the “plain language” of the state constitution of article I, section 1, 
which gives Utah citizens the “inherent and inalienable right…
to communicate freely their thoughts and opinions, being 
responsible for the abuse of that right.” Id. ¶ 114 (Durham, 
C.J., dissenting). Thus, in Chief Justice Durham’s view, the issue 
was simply whether nude dancing falls within the meaning of 
“communicate.” In concluding that nude dancing is “commu-
nicative in nature,” id. ¶ 117, the chief justice relied primarily 
on a modern understanding of the term “communicate” and 
on the history of dancing as traced back to its ancient roots. Id. 
¶¶ 117-18. While the chief justice did rely on some history, she 
faulted the majority for relying too much on it: “I believe that the 
point of relying on history and the common law in interpreting 
our constitution is to inform our result, not dictate it.” Id. ¶ 133. 

Although American Bush does not expressly state that parties must 
brief state constitutional issues using the historical approach, 
its express adoption of that interpretative framework suggests 
that parties wishing to be successful should use that formula. 
Certainly, under American Bush’s holding, parties should, at a 
minimum, address the state constitutional text in light of its history, 
so as to show the framers’ and ratifiers’ intent. 

About eleven months after American Bush, the Utah Supreme 
Court decided State v. Worwood, 2007 UT 47, 164 P.3d 397, a 
Fourth Amendment appeal brought by a party who did not properly  
preserve a separate state constitutional claim under our state 
search provision. The supreme court did not address the merits  
of the state constitutional claim, but pointedly instructed counsel 
on how to raise and brief state constitutional claims in search and 
seizure cases. “As with most legal arguments,” the court stated, 
“there is no magic formula for an adequate state constitutional 
analysis. Arguments based, for example, on historical context, 
the constitution’s text, public policy, or persuasive authority 
would all meet our briefing requirements.” Id. ¶ 18. 

Worwood’s suggestion that “there is no magic formula” for 
adequately briefing state constitutional claims does not fit  
comfortably into American Bush’s originalist interpretive model. 
For example, Worwood’s invitation to brief “public policy or 
persuasive authority,” id. seems at odds with American Bush’s 
rejection of “policy arguments,” except as they may “bear upon 
the discernment of [the ratifiers’ intent].” Am. Bush v. S. Salt 
Lake, 2006 UT 40, ¶ 12 n.3, 140 P.3d 1235. The court did not 
address this apparent contradiction; and Worwood does not 
cite to American Bush, even though Justice Parrish authored 

both opinions. Worwood’s apparent abandonment of American 
Bush’s originalist model might have been explained away as 
mere dicta, but for the issuance of State v. Tiedemann, 2007 
UT 49, 162 P.3d 1106, a week later. 

Tiedemann, charged with three counts of aggravated murder, 
argued that the destruction of physical evidence by the police 
violated the due process clauses of both the federal and state 
constitutions. To prevail under federal law, Tiedemann had to 
show that the police acted in bad faith in destroying the evidence. 
Tiedemann argued that the supreme court should adopt a different 
test under the state constitution.

The state responded that Tiedemann had not adequately developed 
his state constitutional argument using “historical and textual 
evidence, sister state law, and policy arguments in the form of 
economic and sociological materials to assist [the court] in 
arriving at a proper interpretation of the provision in question” 
Id. ¶ 32 (alteration in original) (citation omitted). The state 
noted that while Tiedemann had cited to sister state law, he 
had not analyzed his claim within “the unique context in which 
Utah’s constitution developed.” Id. (citation omitted). 

Consistent with her dissent in American Bush, Chief Justice 
Durham, now writing for the majority, rejected any suggestion 
that “there is a formula of some kind for adequate framing and 
briefing of state constitutional issues before district courts and 
this court.” Id. ¶ 37. The court noted that it had “on numerous 
occasions cited with favor the traditional methods of constitutional 
analysis.” Id. It also noted that while “[h]istorical arguments 
may be persuasive in some cases,…they do not represent a 
sine qua non in constitutional analysis.” Id. “In theory,” the 
court continued, “a claimant could rely on nothing more than 
plain language to make an argument for a construction of a 
Utah provision that would be different from the interpretation 
the federal courts have given similar language.” Id. The court 
concluded that independent state analysis “must begin with the 
constitutional text and rely on whatever assistance legitimate 
sources may provide in the interpretive process.” Id.

Yet, Justices Parrish and Durrant concur in this portion of the 
Chief Justice’s opinion. Tiedemann’s language on this point 
does not appear to be dicta. After explaining the appropriate 
approach to state constitutional analysis, Tiedemann adopts 
a new state constitutional due process rule for when evidence 
has been destroyed in a criminal case. In so doing, Tiedemann 
neither begins with the text nor cites any historical evidence 
on what the framers or ratifiers intended. Indeed, Tiedemann 
does not quote the constitutional text. The Tiedemann majority 
instead informs its constitutional analysis by reference to a rule 
of criminal procedure, and by noting that several states have 
adopted different rules under their own state constitutions. 
Thus, Chief Justice Durham’s opinion appears to dismantle the 
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originalist analytical framework erected by Justices Parrish and 
Durrant in American Bush. 

The approaches used by American Bush and Tiedemann 
appear to be irreconcilable. Both Worwood and Tiedemann 
suggest that practitioners need not follow American Bush’s 
interpretative framework in briefing state constitutional issues. 
But since neither case cites American Bush, that may be a  
risky proposition. Until the Utah Supreme Court adopts a single 
interpretive model, the safest course for practitioners would 
be to begin with the constitutional text and to use and rely on 
historical evidence as much as possible in interpreting the 
text. While Tiedemann suggests that historical evidence is not 
the “sine qua non” of state constitutional analysis, it does not 
reject historical evidence as a legitimate source for interpreting 
constitutional text. Practitioners may then bolster their historical  
analysis with reference to policy arguments, economic and 
social studies, and the law of other states.

1.	The pre-November Rule 702 read: “If scientific, technical, or other specialized 

knowledge will assist the trier of fact to understand the evidence or to determine a 

fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, 

or education, may testify thereto in the form of an opinion or otherwise.” Utah R. 

Evid. 702 (2005).

	 The post-November Rule 702 reads: 

(a) Subject to the limitations in subsection (b), if scientific, technical, or other 

specialized knowledge will assist the trier of fact to understand the evidence or 

to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form of an opinion 

or otherwise. 

(b) Scientific, technical, or other specialized knowledge may serve as the basis for 

expert testimony if the scientific, technical, or other principles or methods underlying 

the testimony meet a threshold showing that they (i) are reliable, (ii) are based upon 

sufficient facts or data, and (iii) have been reliably applied to the facts of the case. 

(c) The threshold showing required by subparagraph (b) is satisfied if the principles 

or methods on which such knowledge is based, including the sufficiency of facts 

or data and the manner of their application to the facts of the case, are generally 

accepted by the relevant expert community. 

	 Utah R. Evid. 702 (amended effective November 1, 2007).

2.	In State v. Kelley, 2000 UT 41, 1 P.3d 546, the Utah Supreme Court stated that if expert 

testimony is not based on novel scientific principles or techniques, “[t]he appropriate  

standard [for admissibility] is set forth in State v. Clayton, 646 P.2d 723 (Utah 1982).” 

Kelley, 2000 UT 41, ¶20. Under the Clayton standard, an expert must be qualified. 

Thereafter, the qualified expert may base an opinion on “reports or writings or 

observations not in evidence which were made or compiled by others, so long as they 

are of a type reasonably relied upon by experts in that particular field.” Clayton, 646 

P.2d at 726.

3.	In Kofford v. Flora, 744 P.2d 1343 (Utah 1987), the Utah Supreme Court ruled that 

once the reliability of a scientific principle has been demonstrated, “judicial notice 

of that fact may be taken, and hereafter foundational evidence as to the validity of the 

basic principles may be dispensed with in this jurisdiction in the future. As we wrote 

in [Phillips v. Jackson, 615 P.2d 1228 (Utah 1980)], ‘General acceptance in the 

scientific community…assures the validity of the basic principle.” Kofford, 744 P.2d 

at 1348 (omission in original) (quoting Phillips, 615 P.2d at 1233). Also, the Utah 

Supreme Court has stated that once a technique has reached general acceptance, the 

party opposing the evidence may challenge its reliability on cross-examination, “but 

such challenge goes to the weight to be given the testimony, not to its admissibility.” 

Clayton, 646 P.2d at 726.

4.	It is important to note that the court of appeals reversed the summary judgment on 

the basis that the doctrine of res ipsa loquitur applied and no expert testimony was 

necessary. Pete v. Youngblood, 2006 UT App 303, ¶ 36, 141 P.3d 629.

5.	See Harold E. Buttram, M.D., Shaken Baby/Impact Syndrome: Flawed Concepts 
and Misdiagnoses (Based on a Review of Twenty-Two Cases), (2002), http://www.

woodmed.com/Shaken%20Baby%20Web%202002.htm (stating that for 30 years, 

a diagnosis for shaken baby syndrome has relied on a combination of subdural 

hematoma, retinal hemorrhage, and diffuse axonal injury).

6.	More than ten years ago, a forensic pathologist in Wisconsin presented expert testimony 

of shaken baby syndrome to support a murder conviction against Audrey Edmunds. 

Edmunds was the last person with the child before the onset of the symptoms, and 

at the time of trial, “[t]he common wisdom in such ‘shaken-baby’ cases was that the 

last person with the child…was the guilty party.” Allen G. Breed, Sitter Hoping Latest 
Research Will Get Her a New Trial, The Salt Lake Tribune, April 29, 2007. Edmunds is 

now serving an 18-year prison sentence. Today, that same forensic pathologist states 

he does not know what caused the child’s head injury: “I’d say she died of a head 

injury, and I don’t know when it happened. There’s room for reasonable doubt.” 
Id. In other states, courts are rejecting expert testimony founded on the “common 

wisdom” that has prevailed for years in shaken-baby cases. Id.

7.	The American Bush v. South Salt Lake, 2006 UT 40, 140 P.3d 135, case grew 

out of a South Salt Lake City ordinance banning nude dancing in sexually oriented 

businesses. American Bush and other such businesses challenged the ordinance as 

violating article I, section 15 – Utah’s freedom of speech provision. A majority of the 

court held that the provision did not protect nude dancing.
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Ellis v. Estate of Ellis: The Unequivocal Death of 
Interspousal Immunity in Utah
by Stephen D. Kelson

On January 2, 2001, newlyweds Steven and Aimee Ellis were 
traveling by car on their honeymoon. Near Shelley, Idaho, Mr. 
Ellis lost control of the vehicle and crossed the center median 
into oncoming traffic, resulting in a collision with a two-ton 
Mitsubishi truck. Mr. Ellis died as a result of the accident. Mrs. 
Ellis was hospitalized with serious injuries, including a severe 
head injury, numerous broken bones, internal injuries, and 
emotional trauma. Four years later Mrs. Ellis filed a personal 
injury action against her husband’s estate for negligence, in the 
Third District Court, Salt Lake County, State of Utah.1 The Estate 
brought a motion to dismiss Mrs. Ellis’s claim, in part, asserting 
that it was barred by the doctrine of interspousal immunity.2 
The district court granted the Estate’s motion in part, dismissing 
Mrs. Ellis’s claim of negligence and concluding with reluctance 
that interspousal immunity is abrogated in Utah only with 
respect to intentional torts. Mrs. Ellis appealed the decision.

While historically the court has allowed legal actions between 
spouses with respect to contract and property law3 and for 
intentional acts,4 many practitioners have argued that no Utah 
case had specifically permitted an action based on ordinary 
negligence. On September 21, 2007, the Utah Supreme Court 
issued its decision in the case of Ellis v. Estate of Ellis,5 ending 
any dispute as to whether the doctrine of interspousal immunity 
still exists in Utah. In a unanimous decision, drafted by Justice 
J. Durrant, the court held that interspousal immunity has been 
abrogated in Utah with respect to all claims.

This article briefly examines the Utah Supreme Court’s decision in 
Ellis v. Estate of Ellis. First it reviews the history of the doctrine 
of interspousal immunity. Second, it examines the “tortuous path” 
of the doctrine under Utah law and the arguable uncertainty and 
misunderstanding regarding its application. Finally, it examines 
the supreme court’s grounds for its reaffirmation of the abrogation 
of interspousal immunity, effectively slamming the coffin lid on 
the doctrine of interspousal immunity in Utah.

The History of Interspousal Immunity
The doctrine of interspousal immunity is a creation of English 

common law, arguably based upon early Roman law and subsequent 
Biblical interpretation of marriage, where a husband and wife 
became “one flesh,” united in purpose and spirit, making it 
illogical to place the spouse of an injured party in an adversarial 
position.6 As stated in Blackstone’s Commentaries on the Laws 
of England:

By marriage, the husband and wife are one person in law: 
that is, the very being or legal existence of the woman is 
suspended during the marriage, or at least is incorporated 
and consolidated into that of the husband; under whose wing, 
protection, and cover, she performs every thing;…and her 
condition during her marriage is called her coverture. 
Upon this principle, of an union of person in husband 
and wife, depend almost all the legal rights, duties, and 
disabilities, that either of them acquire by the marriage.7

This “coverture” or “spousal unity” theory placed a married  
couple’s legal identity in the husband, and prohibited one spouse 
from seeking a tort against the other for harm or injury, as the  
husband would legally have been both the plaintiff and the defendant 
in such litigation.8 This concept of common law coverture was 
adopted in the American colonies and continued well into the 
nineteenth century. 

In the United States, during the latter half of the nineteenth 
century, states began to pass Married Women’s Property Acts 
(or “Married Women’s Acts”) which terminated the common 
law unity of husband and wife, and established by statute that 
married women could “sue and be sued in the same manner 
as if she were unmarried.”9 These Acts significantly increased 

Utah Law Developments

36 Volume 21 No. 2



the legal rights of women, allowing them to sue their husbands, 
defend their property interests, and make claims for fraud, trespass, 
conversion, and negligent injury to property.10 However, state 
courts faced with legislative Married Women’s Acts often turned 
to public policy-based argument in order to justify the continued 
affirmation of the interspousal immunity doctrine. These public 
policy considerations generally included a mixture of the following 
arguments: 1) immunity preserves marital harmony, and interspousal 
tort suits will disrupt marital tranquility; 2) husbands and wives 
will engage in fraud and collusion in order to recover from 
liability insurance policies; 3) doing away with interspousal 
immunity will create excessive and frivolous claims; and/or 
4) injured parties should pursue alternative remedies such as 
divorce or criminal charges.11 Although originally supported 
by many jurisdictions, courts throughout the twentieth century 
have abandoned these policy arguments.

From 1920 to 1940, courts increasingly read Married Women’s 
Acts broadly, and the partial abrogation of interspousal immunity 
was a national trend. However, by the 1940s, a majority of juris-
dictions still continued to recognize interspousal immunity.12 
The doctrine continued to erode nationwide so that by 1970, 
a majority of states allowed intentional tort actions between 
spouses. By 1989, only one-sixth of the states retained immunity 
in some form, stressing the public policy arguments of marital 
tranquility, fraud, and judicial deference concepts. However, 
these arguments continued to erode, so that by the end of 1993, 
thirty-nine states had completely abolished interspoual immunity in 
its entirety,13 and by 1997, another six states joined the list.14 As 
of 2008, Louisiana remains the only state that retains interspousal 
tort immunity in relation to any tort action between spouses.15 

Where the Utah Supreme Court case of Stoker v. Stoker16 in 1980, 
appeared to abrogate interspousal immunity in its entirety, 
subsequent case law dicta left it arguably unclear as to whether 
only intentional torts or the entire doctrine had been abrogated, 
leaving both practitioners and commentators unsure as to the 
precise status of interspousal immunity in Utah.

The “Tortuous Path” of Interspousal Immunity in Utah
In Ellis, The Utah Supreme Court recently acknowledged that 
the common-law doctrine of interspousal immunity has traveled 
a “tortuous path” in Utah case law.17 Examining the history of 
Utah’s case law on the doctrine, the Arizona Court of Appeals 
found that: “[b]etween 1954 and 1980, the Utah Supreme Court 
twice reversed its interpretation of the governing statutes on the 
subject, each time by a divided court; and since 1980 the court 
has three times avoided deciding how its previous cases should 
be read.”18 Each time the doctrine has been addressed by the 
court, it has been required to weigh the significance of Utah’s 

Married Women’s Act and its interpretation, against arguable 
public policies.

A. Utah’s Married Women’s Act of 1898.
In the revised statutes of 1898, the Utah Legislature joined other 
states in enacting the Married Women’s Act (“the Act”).19 These 
statutes, in pertinent part, have remained unchanged since 
enactment, and can be found in principle part in Utah Code sections 
30-2-2 and 30-2-4. Section 30-2-2 states:

Contracts may be made by a wife, and liabilities incurred and 
enforced by or against her, to the same extent and in the same 
manner as if she were unmarried.20

Section 30-2-4 states:

A wife may receive the wages for her personal labor, 
maintain an action therefore in her own name and hold 
the same in her own right, and may prosecute and defend 
all actions for the preservation and protection of her rights 
and property as if unmarried. There shall be no right of 
recovery by the husband on account of personal injury or  
wrong to his wife, or for expenses connected therewith, 
but the wife may recover against a third person for such 
injury or wrong as if unmarried, and such recovery 
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shall include expenses of medical treatment and other 
expenses paid or assumed by the husband.21

Pursuant to the Act, the legal rights of wives were substantially 
expanded, permitting them to sue and be sued, enforce liabilities, 
and take action to protect their rights. 

B. The Married Women’s Act Versus Interspousal Immunity.
The first case to address interspousal immunity pursuant to the 
Act occurred in 1954, in the case of Taylor v. Patten,22 where 
a wife sued her husband for injuries arising from an intentional 
tort. By a 3-2 decision, the Utah Supreme Court reinstated the 
wife’s intentional tort claim against her husband as a “sound 
public policy.” In deciding that a wife could recover from her 
husband for intentionally inflicted injuries, the court noted that 
although Utah statutes did not expressly authorize such recovery, 
“a liberal construction with a view to effect their objects and 
promote justice indicates that such was the legislative intention.”23 
Two members of the majority stated:

Under modern Husband and Wife statutes, such as ours, [the] 
fiction [of coverture] has been completely eliminated 
and the wife has been completely emancipated from this 
inability to own, control and manage her property, and 
from her inability to sue and be sued for the protection of 
her property and personal rights.24

Although joining to form the majority, Justice Crockett limited 
his concurrence to claims arising during the interlocutory period 
of a divorce action, and expressed his support of the doctrine of 
interspousal immunity and misgivings of permitting spouses to 
sue one another, on the grounds that such suits created marital 
discord and would lead to collusive lawsuits. 

Nine years later, the Utah Supreme Court overruled Taylor in the 
case of Rubalcava v. Gisseman,25 by a 4-1 decision, holding 
that a wife could not sue her husband for a negligent tort arising 
during their marriage.26 Drafting the majority opinion, Justice 
Crockett conceded that although “as a generality, the idea that 
the husband is master of the house exists more in theory than 
in fact,” public policy continued to favor interspousal immunity. 
The court asserted “to allow interspousal actions ‘encourages 
raids on insurance companies through unmeritorious claims 
which never would be instituted where the husband did not 
carry liability insurance,’”27 and that the prospect of liability 
insurance acted as a temptation for collusion, which would 
subvert marital accord.28

The court further asserted that if the legislature had intended 
to abolish interspousal immunity in tort cases it would have 
explicitly done so, and therefore reinterpreted Utah’s Married 

Women’s Act strictly, abolishing interspousal immunity only as 
it applied to contract and property cases. This interpretation 
applied whether or not a spouse was alive or deceased, and 
whether or not the conduct was intentional or unintentional.

In 1980, the Utah Supreme Court revisited the issue of interspousal 
immunity in the case of Stoker v. Stoker,29 a case that involved 
an intentional tort claim by a wife against her husband. This time, 
a three member majority of the court rejected and reversed its 
decision in Rubalcava in its entirety, and reaffirmed the prior 
lead decision in Taylor, stating:

The [Married Women’s Act] authorizes [a wife] to prosecute 
and defend all actions for the preservation and protection 
of her rights and property, as if unmarried. It speaks of 
rights and of property in the disjunctive, and, all actions 
for the preservation and protection of her rights would 
certainly include a right to be free from an intentional 
tort of her husband.30

The court further acknowledged that the Married Women’s Act was 
enacted pursuant to article IV, section I, of the Utah Constitution, 
which states that “Both male and female citizens of this State 
shall enjoy equally all civil, political, and religious rights and 
privileges.” The court also reiterated that the Utah Married 
Women’s Act should be liberally construed so as to promote 
justice. The court concluded that:

The old common law fiction [of coverture] is not consonant 
with the realities of today. One of the strengths of the 
common law was its ability to change to meet changed 
conditions. Here, the Legislature did not wait for the 
common law to change, it made the change for it; and did 
so at a time when a great many of Utah’s sister states were 
enacting, or had previously enacted, Married Women’s 
Acts. Our holding today reaffirms the Legislative abrogation 
of Interspousal Immunity.31

However, the Utah Supreme Court’s flip-flopping from Taylor 
to Rubalcava and then to Stoker didn’t settle the issue in the 
minds of Utah attorneys and commentators. Although Stoker did 
“reaffirm” the abrogation of interspousal immunity in Utah, it 
was an intentional tort case, and did not specifically address  
unintentional tort actions between spouses. Furthermore, after the  
Stoker decision, the Utah Supreme Court marginally commented 
on the issue of interspousal immunity in the unintentional tort 
context on three separate occasions, and appeared to identify 
that the issue was still unresolved.

In State Farm Mutual Automobile Insurance Co. v. Mastbaum,32 
the Utah Supreme Court found that a household exclusion clause 
absolved a liability insurer of the duty to defend a husband in 
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his wife’s personal injury suit. In his concurring opinion, 
Justice Zimmerman stated: Inasmuch as there are no grounds 
for reversing the instant case, I think it unnecessary for us to 
decide at this juncture whether Stoker v. Stoker, 616 P.2d 590 
(Utah 1980), abrogated interspousal immunity with respect to 
actions grounded in negligence as well as those grounded in 
intentional torts.33

In Noble v. Noble,34 the Utah Supreme Court opined in a footnote that:

In Stoker, this Court held that the doctrine [of interspousal 
immunity] had been abrogated with respect to intentional 
torts. Id. at 590, 592. We have never had occasion to decide 
whether this abrogation extended to negligence claims, 
and we do not do so in this case. It is unnecessary for us 
to reach that question because our disposition of [the 
plaintiff’s] intentional tort action makes it a certainty that 
she will have a remedy for her injuries.35

These comments by the court in Mastbaum and Noble suggested 
that Stoker did not fully abrogate interspousal immunity. In the 
subsequent case of Forsman v. Forsman,36 a plaintiff sued her 
husband and another individual in Utah for damages sustained 
as a result of an unintentional automobile collision. However, 
on appeal, the Utah Supreme Court found it necessary to apply 
the law of the domicile state (California), and did not discuss or 
comment on the issue of interspousal immunity under Utah law. 
The decisions in these three cases provided limited credence 
to arguments made by defendant insurance companies at the 
district court level that interspousal immunity still applied to 
unintentional torts in Utah. 

Fifteen years after Stoker, in 1994, the Arizona Court of Appeals 
found it necessary to examine Utah law regarding interspousal 
immunity in a negligence case. In Lucero v. Valdez,37 a wife 
brought suit against her husband for damages sustained in a 
vehicle accident that occurred while the couple was traveling 
through Arizona from their home in Utah. The court examined 
“whether the Stoker majority intended to limit its decision to 
the facts, rejecting interspousal tort immunity for intentional 
tort claims only, or whether it intended a wholesale rejection, 
not only in intentional tort claims but in negligence claims as 
well.” The court concluded that the decision of Mastbaum 
and Noble held that the issue remained open in Utah. However, 
the court determined that the rationale set forth in Stoker 
articulated the rejection of interspousal immunity in all cases. 
However, noting that the Utah Supreme Court might again 
reverse its decision, the court held that Arizona law should 
apply and permitted the plaintiff’s negligence claim.

In 2007, more than a quarter century after its decision in 

Stoker, the Utah Supreme Court was presented a case requiring 
it to address whether or not interspousal immunity applied to 
unintentional torts in Utah 

The Reaffirmed Death of Interspousal Immunity.
The Utah Supreme Court’s decision in Ellis v. Ellis specifically 
addresses whether or not Utah joined the list of states abolishing 
interspousal immunity in the 1980 case of Stoker, and if not, 
whether the doctrine should be upheld. The court concluded: 
“We now reiterate our Stoker analysis and hold that the common-
law doctrine of interspousal immunity has been abrogated with 
respect to all claims.”38 Where the court acknowledged the tortuous  
path of the doctrine of interspousal immunity in Utah case law,  
it identifies that both majority opinions in Rubalcava and Stoker 
found no basis to distinguish negligence from intentional tort 
claims, stating: 

[I]n Stoker, after reversing course from Rubalcava and 
reaffirming Taylor, we made this broad, clear statement: 
“Our holding today reaffirms the Legislative abrogation of 
Interspousal Immunity.” Stoker was meant to be our final 
pronouncement on the subject – interspousal immunity 
was now dead in Utah as to all claims.

. . . .

Lawyers Helping Lawyers is still committed to providing confidential 
assistance to any Utah attorney whose professional performance 
may be impaired due to depression, substance abuse, or other 
problems. LHL believes that by accepting the responsibility to help 
those in need we help to save the lives and law practices of impaired 
attorneys. If you need a helping hand, please call:

	 	 (801) 579-0404
	 	 800)-530-3743
	 	 TOLL FREE IN UTAH

See Rule 8.3, Utah Rules of Professional Conduct.
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In sum, because we rejected in Rubalcava and Stoker 
any distinction, for the purposes of interspousal immunity, 
between negligent and intentional torts, and because in 
Stoker we rejected interspousal immunity for reasons 
that apply equally to negligent and intentional torts, we 
conclude that interspousal immunity has been abrogated 
in Utah with respect to all claims.39

The court’s decision to reaffirm Stoker’s abrogation of interspousal 
immunity is based on its conclusion that the two primary policy 
rationales previously used to justify the doctrine in its Rubalcava 
decision – marital discord and collusion – are without merit.

Doing so, the court found that it had no “penetrating insight” 
to determine the doctrine’s effect upon a marriage, and that 
barring actions between spouses may cause as much marital 
discord as allowing them, and that it is doubtful that marital 
harmony can be “preserved or restored by refusing to redress 
a palpable wrong or compensate a genuine injury.”40 The court 
also rejected that the abrogation of the doctrine would create  
collusion, finding that the argument had previously been rejected 
in regards to household exclusion clauses in automobile insurance 
policies, and has never been accepted in Utah as grounds for 
endorsing the parent-child immunity doctrine.41 Furthermore, 
as trial judges and juries examine evidence in order to arrive 
at proper verdicts, they “would naturally be mindful of the 
relationship and would be even more on the alert for improper 
conduct.”42 Refuting the public policy arguments long used 
to support interspousal immunity in Utah, the Utah Supreme 
Court’s decision in Ellis ends any argument that the doctrine 
continues to exist in any form.

Conclusion
The doctrine of interspousal immunity has been dying across 
the United States throughout the twentieth century. For over a 
quarter century, legal practitioners have been waiting to learn 
its ultimate fate in Utah. The Utah Supreme Court’s decision 
in Ellis has definitively set the issue to rest – the doctrine is 
entirely dead in Utah.

1.	Due to a failure to file her claim within a year of Mr. Ellis’s death, the Estate’s liability 

was limited to Mr. Ellis’s insurance coverage. See Utah Code Ann. §75-3-803(1)(a), 

(4)(b) (1993).

2.	The Estate’s motion also argued that the statute of limitations had run on Mrs. Ellis’s 

negligence claim. The district court denied this argument and determined that lay 

affidavits were sufficient to establish a genuine issue of material fact as to Mrs. Ellis’s 

mental incompetence for a time sufficient to toll the four-year statue of limitations, 

pursuant to section 78-12-36. See Utah Code Ann. §78-12-36 (2002).

3.	Utah Married Women’s Act, Utah Code Ann. §78-11-1, 30-2-2, 30-2-4 (1953, as 

amended).

4.	Stoker v. Stoker, 616 P.2d 590, 590 (Utah 1980).

5.	Ellis v. Estate of Ellis, 2007 UT 77 169 P.3d 441.

6.	Laura H. Wanamaker, Note, Waite v. Waite; The Florida Supreme Court Abrogates 
the Doctrine of Interspousal Immunity, 45 Mercer L. Rev. 903. See also Hatch v. 
Hatch, 46 Utah 116, 148 P. 1096, 1099 (1915).

7.	Stoker, 616 P.2d at 590-91 (quoting Colley’s Blackstone, Volume 1, Book 1, Chapter 

15, page 290 (1879)).

8.	Carl Tobias, Interspousal Tort Immunity in America, 23 Ga. L. Rev. 359, 361-62.

9.	See Utah Code Ann. § 78-11-1 (1953, as amended).

10.	See W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 122 (5th ed. 

1984).

11.	Wanamaker, supra note 6, at 906.

12.	Tobias, supra note 8, at 423-25.

13.	Wanamaker, supra note 6, at 907.

14.	See Interspousal Torts: A Procedural Framework for Hawi’i, 19 U. Haw. L. Rev. 

377, 381 (1997).

15.	See La Rev. Stat. § 9:291.

16.	Stoker, 616 P.2d at 592.

17.	Ellis, 2007 UT 77, ¶ 99.

18.	Id. (quoting Lucero v. Valdez, 180 Ariz. 313, 884 P.2d 199, 205 (Ct.App.1994)).

19.	See Utah Revised Statutes § 1201 (1898).

20.	Utah Code Ann. § 30-2-2 (1953, as amended).

21.	Id. § 30-2-4 (1998).

22.	See Taylor v. Patten, 275 P.2d 696, 698 (Utah 1954).

23.	Id. at 696.

24.	Id. at 697-98.

25.	See Rubalcava v. Gisseman, 384 P.2d 389 (Utah 1963).

26.	See id at 393.

27.	Id. at 391-92 (quoting Brown v. Gosser, 262 S.W.2d 480, 485 (1953)(Sims, C.J., 

dissenting)).

28.	Id. at 391.

29.	Stoker v. Stoker, 616 P.2d 590 (Utah 1980). 

30.	Id. at 591.

31.	Id. at 592.

32.	State Farm Mut. Auto. Ins. Co. v. Mastbaum, 748 P.2d 1042 (Utah 1987).

33.	Id. at 1044-45 (Zimmerman, J., concurring).

34.	Noble v. Noble, 761 P.2d 1369 (Utah 1988).

35.	Id. at 1375 n.7 (citations omitted).

36.	Forsman v. Forsman, 779 P.2d 218 (Utah 1989).

37.	Lucero v. Valdez, 884 P.2d 199 (Ariz. App. Div. 1 1994).

38.	Ellis, 2007 UT 77, ¶ 21.

39.	Id. ¶¶ 23-24 (citations omitted).

40.	Id. ¶ 27 (quoting Keeton § 122, at 903 (5th ed. 1984)).

41.	See id. ¶¶ 28-29.

42.	Id. ¶ 29 (quoting Farmers Ins. Exch. v. Call, 712 P.2d 231 (Utah 1985)(internal 

quotation marks and citations omitted)).
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JUDGE SAM McVEY was appointed to the 
Fourth District Court in April 2004 by Gov. 
Olene Walker. He serves Juab, Millard, 
Utah, and Wasatch counties.

Senior Attorneys for Low-Income Litigants
by Judge Sam McVey

I hope to generate a discussion in the Bar Journal and elsewhere 
of new ideas addressing an old problem – providing legal 
representation to litigants who can’t afford attorneys and aren’t 
among the few who get help from Legal Services, Legal Aid, or 
attorneys who do pro bono work.

Professor Richard Zorza recently presented a CLE entitled “Self- 
Represented Litigation.” Professor Zorza called for judges to in  
essence remove the need for legal representation for poor litigants 
by operating in a mode of “engaged neutrality.” “Engaged neutrality,” 
as defined by Professor Zorza, means judges should be responsible 
to ensure all relevant facts are brought out in a case. The court 
would “engage the parties, as needed, to bring out these facts 
and their foundation.” The court would thus advise and remind 
pro se litigants regarding how to fill in the holes left by their 
presentation of their case, and even go so far as to engage in 
extensive examination of witnesses, laying foundations, and 
authenticating documents.

To me and most people I talked to after the presentation, it 
appeared “engaged neutrality” was simply another name for 
advocacy by the court. I did not think most Utah attorneys and 
other citizens would appreciate having to try their case not only 
against an unrepresented party but against the judge as well. 
While I can see directing pro se parties to the jury instruction 
web site, to the Tuesday Night Bar or to a court calendar where 
they might watch a trial, I can hardly see reminding them to 
offer testimony on a cause of action’s missing element they 
forgot to present during their case in chief. I suppose the odds 
might be evened by doing the same for the party represented by 
counsel, but doing so seems to move the court from a neutral 
fact finder role to an advocate and interferes with counsel’s 
tactics in presenting her or his case.

Rather than solving the unrepresented party problem by turning 
the court into a European inquisitor, I suggest another possible 
solution that assures these people have counsel using resources 
presently available. I am not proposing we provide representation 

to parties who do not trust attorneys and would not hire one 
regardless of their income, although they would benefit from 
“engaged neutrality.” Nor would my suggestion cover pro bono 
help for the ballet or symphony. I’m also not suggesting we go 
back to some of the mandatory pro bono models discussed in 
the last 25 or so years which carried a stigma of violating the 
13th Amendment. Instead, I believe we have a resource not only 
here in our state but throughout the United States available to 
be tapped to provide low- and no-income deprived parties with 
top-notch representation.

The president of the American Bar Association pointed out 
last year that something on the order of 200,000 attorneys will 
reach retirement age in the next five years. I’m sure that figure 
includes several hundred Utah attorneys and this is just the front 
of the baby-boomer retirement phenomenon. Many of these 
attorneys will retire and, of course, many will continue working  
full or part time but not necessarily for economic reasons. Rather, 
like some senior private practitioners, public servants and law 
professors, they either simply want to keep busy and love the 
practice or some of their clients beg them to stay around for the 
security they provide.

These men and women because of their experience are some 
of the best attorneys in the State. They are public-minded and 
many would be willing to devote a morning or two per week to  
service. Most would probably be willing to step up, go to their 
office or some local equipped office space staffed by a secretary, 
and take pro bono cases. I understand there are IOLTA funds 
that could provide regional office space at a few locations around 
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the state, staff help, and possibly professional liability premiums 
for pro bono work. Some protective professional liability legislation 
may also be enacted as a reward for their good deeds. Senior 
counsel may know retired legal assistants and secretaries willing 
to help on occasion. It may not be necessary for the Bar to hire a 
pro bono coordinator for them because they would enjoy forming 
a committee to handle administration themselves.

These attorneys know how to resolve disputes and could negotiate  
a number of resolutions short of trial. A substantial number may  
also be willing to appear in court with or file appeals for pro  

bono clients. My impression is most court cases encountered  
would not be lengthy affairs or involve deposition fees, transcripts 
and other high costs. Courts will grant in forma pauperis petitions 
and participating counsel could refer out fee-generating cases or 
keep them for their private practice. Implementation, publicity, 
and invitations to help with such a program would rest with our 
bar organizations as do current pro bono efforts.

Our senior attorneys are developing in numbers that provide an  
opportunity, finally, to solve the issue of people who cannot afford 
counsel. I hope to engage in such representation when I retire.

2008 Law Day  
Luncheon

Sponsored by the Young Lawyers Division

Thursday, May 1  •  12:00 noon

Little America Hotel
500 South Main Street

Salt Lake City

Keynote Speaker:
Judge Michael McConnell, 

Tenth Circuit Court of Appeals

 For further information contact:
Gary Guelker, (801) 746-0173

Tyson Snow, (801) 363-5678
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BETSY BURTON is the owner of The King’s 
English bookstore in Salt Lake City.

Blind Justice? A Review of Missing Witness
by Gordon Campbell

Reviewed by Betsy Burton

In theory, justice must be blind if it is to be fair; the same may 
be said of book reviews. If a critic is for some reason prejudiced 
for or against a book, the resultant review is likely to be biased. 
That being said, it is best to warn readers at the outset that this 
review is as far from blind as a review can be since (1) I’m not 
a critic but a bookseller, (2) I know and like Gordon Campbell, 
and (3) I feel about Missing Witness like a mother hen might 
feel about her favorite chick. The good news is that therein 
lies a tale (although not one I’m going to tell in this review). 
The bad news is you’re unlikely to hear snide comments, plot 
quibbles, or literary character assassination from this source 
– although in fairness there are few reviews in this town or 
across the nation other than that in the Deseret News (a subject 
that I suspect had more to do with religion than reality) that 
were anything but wholly positive.

First things first: Missing Witness falls within the genre we in 
the book business call legal thrillers. Such books run the gamut 
from the plot-centric books of John Grisham to the thoughtful, 
character-driven work of Scott Turow. Campbell’s book doesn’t 
fall within that spectrum but rather rises above it; Missing Witness 
is more compelling than the best books by either of the above-
mentioned authors, the writing is more evocative, and the issues 
that form the core of the book give it moral heft and an interesting 
ambiguity that make it that finest of things in the book world (at 
least in my opinion), a wonderful novel. 

The setting of Missing Witness is Phoenix, Arizona, and its narrator,  
Douglas McKenzie, is a young man fresh out of law school who 
has returned to his hometown for one reason – to practice law 
with Dan Morgan, the pre-eminent criminal defense attorney in 
Arizona, if not the country. The year is 1973, and the book’s plot 
revolves around a crime that is also a puzzle. A mother and her 
12-year-old daughter walk into a small house on a large ranch 
and shots are fired. The daughter is hospitalized in a catatonic 
state and the mother is arrested for the murder although there 
is no way to be entirely certain who pulled the trigger. Dan 
Morgan is hired for the defense. Doug McKenzie is chosen to 
second the case, in part because he has personal ties to the 
family involved in the crime, and in part because he was at the 

right place at the right time.

So far, a typical-enough legal mystery with a meaty, if not 
unusual, plot. But Campbell is just getting started – and so is 
Morgan. We are first introduced to this supercharged attorney 
on the golf course where McKenzie is locked in mortal combat 
(golf-wise) with a doctor who is a star in the firmament of 
Phoenix society. A golf cart appears bearing two men, one of  
whom is unshaven, disheveled and tipsy, clearly on the tail-end 
of a spree. At first blush, not anyone’s idea of Perry Mason, 
Morgan on a case becomes an entirely different animal – one 
who is focused, intense, intent on plans not apparent to those 
who watch him. As McKenzie follows Morgan’s path through 
the possible murder scenarios and the various legal defenses 
they suggest, he not only learns the ABCs of trial law, he also 
discovers that Morgan’s manipulative powers are not confined 
to the courtroom. And while McKenzie begins to find his own 
feet in that same courtroom, the reader sits waiting for Morgan 
to deliver the spectacular coup that is clearly in the offing. 
Although it would be unfair to readers to say what that coup is, 
it isn’t unfair to point out that only two people were in the house 
where the shots were fired. Thus, when the mother is in fact 
declared not guilty, the shock isn’t that the daughter is charged 
with the murder, the shock is that Morgan, who, at least by 
implication, proved her guilt, is hired to defend her. 

The plot involves much more than the trials of first the mother 
and then the daughter for a murder one or the other must have 
committed (as if that weren’t enough). The book is spangled 
with characters whose lives are intertwined and who come alive 
on the page, pulling us into 1970s Phoenix, into the case, and 
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into the underbelly of a major law firm as McKenzie begins to 
(often painfully) discover its true nature. But the central issue 
isn’t a plot issue at all. Nor is it character, as alive and lifelike as 
the characters are. For the real question isn’t who pulled the  
trigger in the house, it’s how an attorney can in good conscience 
free someone he knows to be guilty (and since one or the other 
committed the murder, Morgan is clearly bent on doing exactly 
that, as are all defense attorneys worth their salt). On one level 
this is an elementary question, one asked of lawyers over and 
over again by the “public,” one they disdain since it is axiomatic 
that everyone deserves a fair trial, deserves the best defense an 
attorney can provide. But that’s a legal answer to a question that 
also deserves a human response. And the human response is 
not necessarily so clear cut.

To say more would be telling; suffice it to say that this and other 
issues involved in the case, in Morgan’s manner of handling it, 
and in McKenzie’s responses to the facts as they unfold (and to  
Morgan) make this a wonderfully complex and ambiguous tale.  
The characters do spring to life for the reader – not just Morgan, 
alternately a hard-drinking roustabout and a brilliantly focused 
orator, but also his polished opposite number at the firm, a host 
of other attorneys, and the rancher whose daughter-in-law and 
granddaughter are suspects in the murder of his son yet who 
hires Morgan to defend them. Finally and most importantly, young 
McKenzie is the book’s moral center in much the same way as 

the youthful narrator Jack Burden was in All the King’s Men. 

Missing Witness is a blistering read. Campbell is a born storyteller, 
one who’ll stop you in the hall to tell you a story, who seems to 
have them spinning in his brain non-stop, who sees gathering 
strands of pattern where most of us see loosely tied facts, sees 
drama where most of us just plain miss it. He has a staggering 
narrative gift sharpened by an analytical legal mind, years of 
trial experience, and a canny perspective on law and on people. 
Critics from across the country, in reviews from such prestigious 
papers as The Boston Globe and the Chicago Sun Times to countless 
internet blogs, have compared Missing Witness not just to the 
best of Scott Turow but to the work of everyone from James Gould 
Cozzens to Robert Penn Warren. It made the New York Times best 
seller list right after publication and booksellers nationwide 
have loved it, loved hand-selling it to their customers; it’s clearly 
going to have a long and happy life in paperback as well. 

Campbell has already started writing another book and although 
he’s so in demand promoting this one (not to mention being 
involved in a major case) that he hasn’t found much time to write, 
he has the setting (Salt Lake City), the plot, and the characters 
firmly in mind. Campbell, the real thing in your world, a talented 
attorney who is finishing up a brilliant career in law, is also the 
real thing in mine – a wonderful novelist just setting out on a 
brilliant career in books.

Free Legal Research 	 for all Utah Bar members

Casemaker is a legal research service that provides unlimited access at no charge to all active and inactive, full 
service members of the Utah State Bar. The Casemaker Web Library provides a comprehensive search engine 
system with many of the features that you have come to expect from online legal research:

Search Logic – You can connect key words and phrases using the Casemaker Web Library’s search logic. This 
search logic allows you to narrow your search so that you get the results that most closely fit with the issue you 
are researching.

Natural Language – Simply type your question containing the key words into the basic search query box and 
the search engine will use its own intelligence to find the results that match the terms in your query.

Database Fields – Using the advanced search screen template, you can enter specific information into fields such as 
citation, date, attorney and more. Utilizing the fields will allow you to find specific information very quickly.

Casemaker Requirements – The only requirement of access is  
that you are an active member of the Utah State Bar and that you  
have a current e-mail address on file. If you do not have an e-mail 
on file with us please update your membership record online 
at www.utahbar.org/forms/member_address_change.html www.utahbar.org/casemaker
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MICHAEL D. ZIMMERMAN is a partner at 
Snell & Wilmer in their Salt Lake City 
office where his practice consists of 
commercial litigation, mediation and 
arbitration, and appellate advocacy.

Business and Commercial Litigation in Federal Courts, 
Second Edition
Edited by Robert L. Haig

Reviewed by Michael D. Zimmerman

Commercial litigation is a vast arena. In the course of practice, 
one is constantly confronted with new issues, often legal but 
perhaps more often practical. The many tactical and strategic 
questions that arise are every bit as subtle as any the courts 
address, and the answers appropriate to a particular situation 
are far less certain because of the varying and complex factual 
contexts in which they are encountered. An experienced litigator 
will have plumbed the depths of a number of substantive areas 
and will have addressed many practical problems of litigation 
tactics and strategy. However, no matter how sage, any such lawyer 
will find this eight volume treatise invaluable for its scope and 
depth, and for its down to earth practicality. 

As might be expected from its title, this treatise treats the “how 
to” of the development of a federal court commercial or business 
case, from the decision to bring suit to the collection of the 
judgment after appeal. As might not be expected, the treatise 
includes in-depth chapters devoted to substantive areas common 
in federal commercial and business litigation. To me, the special 
achievement of this set, what makes it unique, is the wise counsel  
the authors offer throughout on practical matters of tactics and 
strategy, including day-to-day management of the litigation process. 

The organization of the volumes is intuitive. The first 60 chapters 
– most of the first five volumes – are organized around the 
chronology of a case, beginning with jurisdiction and venue, 
running through investigation of the case, preparation of pleadings, 
removal, all aspects of discovery, motion practice, pretrial, jury 
selection, all aspects of trial, jury instructions, remedies and 
damages, post-trial motions, attorney fees, sanctions, appeals, and 
enforcement of judgments. Also included are chapters addressing  
litigation management by law firms and by corporations, including 
useful supporting technologies, as well as chapters addressing 
ethical issues and civility concerns that can be critical in such 
litigation. 

The remaining 36 chapters – more than three volumes – treat 
discrete areas of substantive law, but always with an eye to the 
practicalities of how cases in these areas may be shaped and 

presented. Included in each chapter is a discussion of potential 
defenses, procedural issues unique to the area, sample allegations 
for a complaint and answer, jury instructions, and practice 
checklists. Among the areas addressed are antitrust, securities, 
officer and director liability, mergers and acquisitions, profes-
sional liability, banking, communications, patents, trademarks, 
copyright, labor law, employment discrimination, ERISA, products 
liability, theft of business opportunities, competitive torts, commercial 
defamation and disparagement, governmental entity litigation, 
energy, environmental, and e-commerce. 

As I browsed these books, more than once I found a discussion 
directly relevant to an issue I currently face in litigation. And in each 
instance, the clearly written text raised issues that deepened my 
consideration of the question and gave me fresh insight. Seldom 
have I read a set of books that is as practical and at the same time 
as scholarly and subtle in its analysis of the issues, a tribute to the 
fact that the authors are deeply experienced in business litigation. 

I found intriguing Chapter 4, “Investigation of the Case.” It is 
extraordinarily detailed in addressing the utility of, and ways of 
performing, investigations. Issues addressed include finding a 
reliable investigator and contractual and ethical guidelines for 
retention, planning for and controlling the investigation, potential 
sources of information, forensics, who should be present when 
potential witnesses are interviewed, whether to record or 
preserve notes of interviews, the legality and wisdom of making 
surreptitious recordings, performance of searches for assets, 
and searches of trash. 
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Another section that I found particularly useful is Chapter 5, 
“Case Evaluation.” It suggests an analytic structure for evaluating 
the strengths and weaknesses of a case. Included are sections 
on estimating damages, determining client objectives and 
shaping client expectations, and the respective roles of client, 
in-house counsel, and outside counsel in the evaluation, both 
initially and as the case develops. The strengths and weaknesses  
of quantitative analysis are discussed at length. Use of this 
structured approach to thinking about a case both before it is 
brought and as it moves along certainly would go a long way to 
assuring that the client and their trial lawyer are on the same 
page, and that client surprises are avoided.

Related to the topic of case evaluation is Chapter 30, “Settlements.” 
Most lawyers have intuitively developed approaches to settlement. 
That intuitive approach would almost certainly be enhanced by 
visiting this comprehensive discussion periodically, along with 
the chapter on “Case Evaluation.” Included are discussions of 
how to elicit facts relevant to determining the client’s objectives 
and alternatives, how to bring the client along, approaches for 
dealing with insurance carriers, and the necessity for assessing 
and reassessing the case as it develops, as well as discussion of  
factors relevant to the timing of settlement discussions. The potential 
for ADR techniques to facilitate settlement is addressed, along with 
tactical and strategic approaches that can be used in negotiation 
or mediation. Finally, there is an extensive treatment of settlement 
agreements, including a laundry list of possible provisions covering 
everything from nonsettling parties, confidentiality, collection, 
covenants not to sue to the enforcement, and the voiding of 
settlement agreements. 

In the area of trial preparation, I found timely and comprehensive 
Chapter 22 on “Discovery of Electronic Information,” authored 
by the Honorable Shira Scheindlin of the Southern District of  
New York and Jonathan Redgrave. The discussion of the duty of 
the client to preserve electronic data, and of counsel’s obligation 
to understand the client’s data storage and to guide the client 
in fulfilling its obligations to the court, is one that is essential if 
client and counsel are to avoid the harsh sanctions that may be  
imposed for failures to preserve or produce electronic documents.  
Also valuable are sections on the potential locations and sources 
of electronically stored data, on metadata, on prelitigation document 
retention strategy for clients, on implementing litigation holds, 
and on spoliation. 

As a former appellate judge, I found particularly good the 175 
page chapter on “Appeals to the Court of Appeals.” Every appellate 
court is somewhat unique, and the federal courts of appeals 
are no exception. This chapter does a fine job outlining the 
occasionally arcane rules surrounding these appeals. But more 
fundamentally, the art of persuasion, the strategies and tactics 
that make for winning – and losing – arguments, are common 

in all appellate courts. The candid discussion of the appellate 
decision making process, of what appeals to judges and motivates 
them to decide in favor or against a position, within the range 
permitted by the law, rings true to my experience. And the section  
on standards of review, and how to formulate an appellate 
strategy in light of those standards, is one many appellate judges 
wish advocates who appear before them would read. Standards 
of review doom any number of appeals from the start. They 
should be taken into account in making the decision to appeal, 
and are critical in tailoring the client’s expectations of what can 
realistically be achieved. 

This treatise is a unique venture. It is a joint project of the ABA 
Section of Litigation and West, now Thomson-West, designed 
to put together a practical, in depth treatise on business and 
commercial litigation in federal courts. The first edition in six 
volumes was published in 1998. Robert L. Haig served as editor 
and brought together the authors, each of whom wrote a chapter 
on an area in which they are expert. Haig is a distinguished 
litigation partner with the firm of Kelley Drye & Warren in New 
York City who has written broadly in the field. The authors 
donated their time and work product, and all royalties from 
the sale of the treatise go to the ABA Section of Litigation. The 
first edition quickly earned a reputation as a superb resource. 
Developments in commercial litigation soon made it clear that 
a second edition would be appropriate. Haig again agreed to 
serve as editor, and almost all of the initial authors agreed to 
update and expand their sections. Additional authors were 
recruited to address new subjects. 

The second edition has 199 authors, including 17 federal judges, 
drawn from the more recognized and accomplished members 
of the trial bar and bench. They include David Boies, Warren 
Christopher, Benjamin Civiletti, N. Lee Cooper, Patrick Lynch, 
the Honorable Margaret McKeown, John McElhaney, James 
Quinn, Patricia Refo, the Honorable Shira Scheindlin, Evan 
Tager, Jerold Solovy, Robert Warren, and Richard Wiley, to name 
a few. This new edition is substantially expanded. It is now eight 
volumes, up from six, and includes a separate appendix with 
tables of jury instructions, forms, laws and rules, as well as full  
citations of the cases discussed in the treatise in alphabetical 
order, and a CD containing much of the information in the 
appendix. The appendix and CD will be replaced yearly. 

This is a treatise that any lawyer who practices in the area of 
business and commercial litigation will find invaluable. It is 
designed for the federal court practitioner, but much of it is 
equally applicable to the state court practitioner. The profound 
practicality of the materials, and their discussion of tactics and 
strategy, should make it a resource of first resort for any litigator, 
young or old.
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State Bar News

Commission Highlights
The Board of Bar Commissioners received the following reports 
and took the actions indicated during the January 25, 2008 
Commission meeting held in Salt Lake City, Utah.

1.	The Commission voted to hold the 2011 Annual Convention at 
a beach location other than the Newport Beach Marriott site.

2.	The Commission confirmed David Bird’s appointment to the 
Executive and Judicial Compensation Commission.

3.	The Commission approved formal action for UPL case.

4.	The Commission approved Constance Lundberg and Susan 
Peterson for the Brothers Award for Advancement of Women.

5.	 The Commission approved Su Chon for the Raymond S. Uno Award.

6.	The Commission approved applicants for February Bar 

Exam, Admission by Motion and House Counsel Admission 
via consent calendar.

7.	The Commission approved the December 2007 minutes via 
consent calendar.

8.	The Commission approved the Southern Utah Bar Association 
(SUBA) for the Distinguished Service Award. 

9.	Commissioners continue to work on Bar Program Reviews and 
will present final reports at the March Commission Meeting.

10.	The Mentoring Program Final Report will be presented at 
the July Commission Meeting.

The minute text of this and other meetings of the Bar Commission 
are available at the office of the Executive Director.

Notice of Legislative Rebate
Bar policies and procedures provide that any member may receive a proportionate dues rebate for legislative related expenditures 
by notifying the Executive Director: John C. Baldwin, 645 South 200 East, Salt Lake City, Utah 84111.

You can try to navigate the tricky terrain of 
denied insurance claims on your own…

or you can contact the expert in 
life, medical, and disability insurance claim denials.

THE LAW FIRM OF BRIAN S. KING
we speak insurance language

336 South 300 East Suite 200  •  Salt Lake City, Utah 84111
Phone: 801-532-1739  •  Toll Free: 866-372-2322  •  Fax: 801-532-1936

www.erisa-claims.com

Life Insurance Claims   •   Medical Insurance Claims   •   Disability Insurance Claims



Notice of Open Board of Director Position and Notice of Annual 
Meeting for the Utah Bar Foundation
The Utah Bar Foundation is a non profit organization that acts 
as the collection point for IOLTA (Interest on Lawyers Trust 
Accounts) funds and distributes those funds for law related 
education and legal services for the poor and disabled.

The Utah Bar Foundation is governed by a seven-member 
Board of Directors, all of whom are active members of the 
Utah State Bar. The Utah Bar Foundation is a separate organi-
zation from the Utah State Bar.

In accordance with the by-laws, any active licensed attorney, 
in good standing with the Utah State Bar may be nominated 
to serve a three-year term on the board of the Foundation. If 
you are interested in nominating yourself or someone else, 

you must fill out a nomination form and obtain the signature 
of twenty-five licensed attorneys in good standing with the 
Utah State Bar. To obtain a nomination form, call the Founda-
tion office at (801) 297-7046. If there are more nominations 
made than openings available, a ballot will be sent to each 
member of the Utah State Bar for a vote.

Nomination forms must be received in the Foundation office 
no later than Friday, May 16, 2008 to be placed on the ballot.

The Utah Bar Foundation will be holding the annual meeting 
of the Foundation on Thursday, July 17, 2008 at 9:00am at 
the Sun Valley Lodge in Sun Valley, Idaho. This meeting is held 
in conjunction with the Utah State Bar’s Annual Meeting.

Utah Bar Foundation

2007 Utah Bar Journal Cover of the Year Announced
The winner of the Utah Bar Journal 
Cover of the Year award for 2007 is 
Cristina Pianezzola, of Orem, Utah. Her 
photo, taken at South Fork in Provo 
Canyon, was featured on the cover of 
the September/October issue.

Cristina is one of 71 attorneys, or members 
of the Paralegal Division of the Utah Bar, 
whose photographs of Utah scenes have 
appeared on covers since August, 1988. 
Fifty percent of the cover photos in 2007 
were submitted by first-time contributors. 

Here is what Cristina had to say, when 
notified that her photo had won: “You 
made my mother’s day. She was a profes-
sional photographer and a movie editor. 
Me obtaining a law degree was an ok 
achievement for her but that I got on the 
cover of the Bar Journal makes me finally amount to some-

thing. Of course, you made my day too.”

Cristina immigrated to Utah as a young 
bride and later found herself a single 
mother, with two small children to 
support, and a 10th grade education. 
That is when she decided to obtain a 
Juris Doctor degree. After spending a 
year in remedial classes, she went on 
to receive the Presidential Scholarship  
at Utah Valley State College, the Presi-
dential Scholarship at Texas Tech 
University, and the Harry S. Truman 
Scholarship for law school, at J. Reuben 
Clark. She worked for Utah Legal 
Services for several years, and is now 
Director of Annual Giving at Utah Valley 
University.

Congratulations to Cristina, and thanks 
to all who have provided photographs for the covers.
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Confirmed reservations require an advance deposit equal to one night’s room 
rental, plus tax. In order to expedite your reservation, simply call our  
Reservations Office at 1-800-786-8259. Or, if you wish, please complete this 
form and return it to our Reservations Office, P.O. Box 10, Sun Valley, Idaho, 
83353. A confirmation of room reservations will be forwarded upon receipt of deposit. Please 
make reservations early for best selection! If accommodations requested are not available, 
you will be notified so that you can  
make an alternate selection.

Utah State Bar
2008 Annual Convention 

July 16–19  •  Sun Valley, Idaho
Reservation Request Form

SUN VALLEY LODGE: (single or double occupancy)
Standard (1 queen-sized bed). . . . . . . . . . . . . . . .                 $190.00
Medium (1 king-sized bed). . . . . . . . . . . . . . . . . .                   $235.00
Medium (2 double sized beds). . . . . . . . . . . . . . .                $255.00
Deluxe (1 king-sized bed). . . . . . . . . . . . . . . . . . .                    $275.00
Deluxe (2 queen beds). . . . . . . . . . . . . . . . . . . . .                      $290.00
Lodge Balcony. . . . . . . . . . . . . . . . . . . . . . . . . . .                            $329.00
Family Suite. . . . . . . . . . . . . . . . . . . . . . . . . . . . .                              $415.00
Parlor Suite. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                               $509.00

SUN VALLEY INN: (single or double occupancy)
Standard (1 queen-sized bed). . . . . . . . . . . . . . . .                 $165.00
Medium (1 queen-sized bed) . . . . . . . . . . . . . . . .                 $175.00
Medium (2 double-sized beds). . . . . . . . . . . . . . .                $235.00
Deluxe (1 king-sized bed). . . . . . . . . . . . . . . . . . .                    $245.00
Deluxe (2 double or 2 queen-sized beds) . . . . . . .        $265.00
Junior Suite ( king-sized bed). . . . . . . . . . . . . . . .                 $325.00
Family Suite (1 queen & 2 twin beds). . . . . . . . . .           $325.00
Inn Parlor (1 king-sized bed) . . . . . . . . . . . . . . . .                 $435.00
Three Bedroom Inn Apartment . . . . . . . . . . . . . .               $539.00

DELUXE LODGE APARTMENTS &  
WILDFLOWER CONDOS:
Lodge Apartment Hotel Room. . . . . . . . . . . . . . .                $190.00
Lodge Apartment Suite (Up to 2 people). . . . . . .        $429.00
Two-bedrooms (up to 4 people). . . . . . . . . . . . . .               $509.00
Three-bedrooms (up to 6 people). . . . . . . . . . . . .              $599.00

STANDARD SUN VALLEY CONDOMINIUMS:  
Atelier, Cottonwood Meadows, Snowcreek,  
Villagers I & Villagers II
Studio (up to 2 people). . . . . . . . . . . . . . . . . . . . .                      $189.00
One Bedroom (up to 2 people). . . . . . . . . . . . . . .                $249.00
Atelier 2-bedroom (up to 4 people) . . . . . . . . . . .            $269.00
Two Bedroom (up to 4 people) . . . . . . . . . . . . . .               $299.00
Three Bedroom (up to 6 people) . . . . . . . . . . . . .              $319.00
Four Bedroom (up to 8 people) . . . . . . . . . . . . . .               $369.00
	 Extra Person. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . $15.00

(These rates do not include tax, which is currently 11% and 
subject to change)

Reservation Deadline: This room block will be held until May 30, 2008. After that date, reservations 
will be accepted on a space available basis.

Cancellation: Cancellations made more than 30 days prior to arrival will receive a deposit refund less a $25 processing 
fee. Cancellations made within 30 days will forfeit the entire deposit.

Check in Policy: Check-in is after 4:00 pm. Check-out is 11:00 am.

additional housing options: Additional condominiums are available (first come, first serve) through 
the following companies. Please indicate you are with the Utah State Bar when calling.

•	 Premier Resorts (800) 635-4444; (10% discount)

•	 Resort Qwest Sun Valley (800) 521-2515; (10% discount)

If you need additional help in finding accommodations, contact High Country Property Rentals, (800) 726-7076, or 
the Sun Valley Ketchum Chamber and Visitor’s Bureau, (800) 634-3347.



Recognition for Southern Utah Bar Association
The legitimate object of governments is to do for a 
community of people, whatever they need to have done, 
but cannot do at all or cannot, so well do for themselves 
– in their separate and individual capacities.

Abraham Lincoln

The same can be said for the legitimate object of the Bar, that is,  
to do for a community of people, that which they cannot do at 
all or so well for themselves. The Southern Utah Bar Association 
(SUBA) appears to have taken to heart the sentiments of Lincoln, 
forging a rich tradition of service to the community. SUBA has 
taken upon itself the mission to provide legal services to those 
most in need in their community. 

For years, SUBA has sponsored a popular CLE program. Its 
December program drew approximately 160 attorneys in 2007. 
At least half of those in attendance haled from Northern or 
Central Utah. The proceeds of those programs are donated 
each year to a charitable organization. SUBA was able to donate 
nearly $10,000 this past year from their CLE program to those 
in need of legal services. 

For many years, the Tuesday Night Bar program has provided  
free legal consultations for needy residents along the Wasatch 
Front. Southern Utah residents did not enjoy the same opportunity. 
The law firm of Snow Jensen & Reece offered a private program 
they called “Talk To A Lawyer” providing no cost 15-20 minute 
conversations with an attorney from their firm regarding common 
legal disputes. Last year, the eleven members of the Board of 
SUBA started to formulate a plan to sponsor a Tuesday Night Bar 
Program for Southern Utah involving lawyers throughout the 

community, offering services to a broader range of individuals 
in need. Soon the idea blossomed into the “Southern Utah 
Community Legal Center,” a facility dedicated to providing pro 
bono legal services.

At first blush, the idea of a small regional bar establishing, funding 
and staffing a comprehensive legal clinic, seemed daunting. But 
under the assault of the combined energies of Adam Caldwell and 
Lowry Snow the project quickly took shape, gaining momentum 
and support. With the assistance of And Justice For All, the Bar 
Foundation and contributions from the Church of Jesus Christ 
of Latter-Day Saints as seed money the funding of the project 
became a possibility. 

SUBA took on the task of raising the remainder of the funds 
necessary for the legal center. They sponsored a golf tournament 
and charity dinner. The event was a smashing success, raising over 
$30,000 to fund the center. The Southern Utah Community 
Legal Center was born. The Center has a full-time paralegal and 
provides attorneys interview rooms, a conference room, and is 
planning to make work space and internet access available to 
pro se litigants using the court’s on-line program. 

Besides providing the Tuesday Night Bar program to the community, 
the Center provides available offices, services and resources for 
a variety of pro bono legal services including, Utah Legal Services  
and The Disability Law Center. The Board of SUBA meets monthly 
to review potential pro bono cases, making case referrals to 
its members. SUBA members provide support through their 
consultation services at the Tuesday Night Bar, the handling of 
referred pro bono cases, and financial contributions.

SUBA’s support for the community does not stop there. For this 
last year’s Law Day program, SUBA sponsored a “Citizen’s Bee” 
for Southern Utah high schools. They involved fourteen high 
schools and thousands of students. Adam Caldwell prepared a 
100 question test administered to the students. The top 40  
students from the schools were brought together in a public  
spelling bee format to respond to questions on government, 
history and politics. Over $10,000 donated by SUBA was 
awarded to the students.

As part of the court’s pilot program in the Fifth District to 
provide assistance to pro se litigants, SUBA recruited 40 of its 
members willing to offer unbundled legal services as a resource 
to those litigants. They also prepared an information packet to 
be distributed to pro se litigants as part of the program. 

In recognition of its many contributions to the community, SUBA 
has been selected as the recipient of this year’s Distinguished 
Service Award. The Award will be presented to them at the Mid-Year 
Meeting of the Utah Bar.

AUCTIONS  •  LIQUIDATIONS  •  APPRAISALS
Standing Auctioneer for the U.S. Bankruptcy Court

Over 35 Years Experience Selling:
Real Estate  • Machinery  •  Equipment

Vehicles  •  Inventories  •  Estates

Superior Marketing & Aggressive Sales Strategies

Call: TOM ERKELENS

801-232-3900
GOINGGOINGGONE.BZ
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sound attorneys.

sound thinking. sound solutions.

Prince, Yeates & Geldzahler is pleased to announce that during 2007 Wilford A. Beesley III,
Christopher A. Jones, G. Troy Parkinson and James C. Swindler have become directors and shareholders,

and that T. Edward Cundick, Erin M. Stone and Ryan R. West have joined the firm as associates.

Wilford A. 
Beesley

Bill joined the firm in 2003 
after practicing with Beesley, 

Fairclough and Fitts.  Bill’s legal 
practice includes construction, 
real estate, entertainment and 

trademark law.

Christopher 
A. Jones

Chris joined the firm in 2006 
and represents clients in real 
estate, mining, oil and gas, 

and general business matters.
He is licensed to practice in 

Utah and California.

G. Troy
Parkinson

Troy’s practice focuses on 
bankruptcy, foreclosure, creditor 
rights, and commercial litigation.  

Troy joined the firm
in 2002 and is licensed in

Utah and Idaho.

T. Edward 
Cundick

Ted recently returned to the 
firm after clerking for Chief 

Judge Bill Parker in the Federal 
Bankruptcy Court for the 

eastern district of Texas. Ted is 
licensed in Utah and Texas and 

will pursue a practice in 
commercial bankruptcy and 

related litigation.

Erin M.Stone
Erin joined the firm in 2007 
after practicing as a Deputy 
District Attorney for the Salt 

Lake County District Attorney’s 
Office.  Prior to that Erin served 

as a federal law clerk for the 
Honorable J. Thomas Greene in 
the US District Court of Utah.  
Erin practices transactional law 

and commercial litigation.

Ryan R. West
Ryan’s practice focuses in the 

areas of commercial real 
estate development, finance 
and corporate transactions.
He joined the firm in 2007 

and is licensed in Utah
and Nevada.

James C. 
Swindler

Jim joined the firm in 2006 
and has extensive experience 
in bankruptcy reorganization 

and litigation including 
complex receiverships.  He is 
licensed in Utah and Nevada.

Sound Thinking. Sound Solutions.

8.5 x 11



Juvenile Law Section 
Organizational Meeting
Join us to elect officers and plan future CLE events. Martha Pierce 
of the Guardian Ad Litems Office and Carol Verdoia Assistant 
Attorney General Child Protection Division will provide a case 
law and legislative update. 

April 23, 2008  •  12:00–1:00 pm
1 hour CLE (pending bar approval) 
$15 Lunch will be provided 
Register by April 18 by e-mail: sections@utahbar.org
or by fax at: (801) 531-0660

Mandatory CLE Rule Change
Effective January 1, 2008, the Utah Supreme Court adopted 
the proposed amendment to Rule 14-404(a) of the Rules and 
Regulations Governing Mandatory Continuing Legal Education 
to require that one of the three hours of “ethics or professional 
responsibility” be in the area of professionalism and civility.

Rule 14-404. Active Status Lawyers
(a) Active status lawyers. Commencing with calendar year 2008, 
each lawyer admitted to practice in Utah shall complete, dur-
ing each two-calendar year period, a minimum of 24 hours of 
accredited CLE which shall include a minimum of three hours 
of accredited ethics or professional responsibility. One of the 
three hours of ethics or professional responsibility shall be 
in the area of professionalism and civility. Lawyers on inactive 
status are not subject to the requirements of the rule.

Notice of Ethics & Discipline 
Committee Vacancies
The Bar is seeking interested volunteers to fill four vacancies on 
the Ethics & Discipline Committee of the Utah Supreme Court. 
The Ethics & Discipline Committee is divided into four panels,  
which hear all informal complaints charging unethical or 
unprofessional conduct against members of the Bar and determine 
whether or not informal disciplinary action should result from 
the complaint or whether a formal complaint should be filed 
in district court against the respondent attorney. Appointments 
to the Ethics & Discipline Committee are made by the Utah 
Supreme Court.

Please send a resume, no later than May 2, 2008, to:

Utah Supreme Court
c/o Matty Branch, Appellate Court Administrator
P.O. Box 140210
Salt Lake City, Utah 84114-0210

Notice of Petition for  
Reinstatement to the Utah 
State Bar by Harold J. Dent
Pursuant to Rule 14-525(d), Rules of Lawyer Discipline 
and Disability, the Utah State Bar’s Office of Professional 
Conduct hereby publishes notice of Respondent’s Verified  
Petition Requesting Reinstatement to the Practice of Law 
(“Petition”) filed by Harold J. Dent in In re Dent, Fifth 
Judicial District Court, Civil No. 040500436.  Any individuals  
wishing to oppose or concur with the Petition are requested 
to do so within thirty days of the date of this publication 
by filing notice with the Fifth District Court.

2008 Annual Convention Awards
The Board of Bar Commissioners is seeking nominations for the 
2008 Annual Convention Awards. These awards have a long history  
of honoring publicly those whose professionalism, public service 
and personal dedication have significantly enhanced the admin-
istration of justice, the delivery of legal services and the building 
up of the profession. Your award nominations must be submitted 
in writing to Christy Abad, Executive Secretary, 645 South 200 
East, Suite 310, Salt Lake City, Utah 84111, no later than Friday, 
April 18, 2008. The award categories include:

1.	 Judge of the Year
2.	 Distinguished Lawyer of the Year
3.	 Distinguished Section/Committee of the year

52 Volume 21 No. 2

Sta
te B

ar N
ew

s

Steve Kaufman Receives Lifetime 
Achievement Award
The Weber County Bar Association has awarded Ogden attorney 
Steve Kaufman its Lifetime Achievement Award for 2007 in  
recognition of his invaluable service to the legal community. 
During his 30 year career Mr. Kaufman has mentored many 
young attorneys, founded the largest law firm in Weber and 
Davis Counties, and has always been very active in bar functions.  
In addition Mr. Kaufman served as the 1981-82 Weber County Bar  
President, was a Utah State Bar Commissioner from 1992 through 
1998, and was the 1996-97 President of the Utah State Bar.



REGISTRATION INFO:  Mail or hand deliver completed registration to address listed on form (registration forms are also
available online at www.andjusticeforall.org).  Registration Fee: before  April 21 -- $22 ($10 for Baby Stroller Division), after April
21 -- $25 ($12 for the Baby Stroller Division).  Day of race registration from 7:00 a.m. to 7:45 a.m.  Questions?  Call 924-3182.

HELP PROVIDE LEGAL AID TO THE DISADVANTAGED:  All event proceeds benefit “and Justice for all”, a collaboration
of Utah’s primary providers of free civil legal aid programs for individuals and families struggling with poverty, discrimination,
disability and violence in the home.

DATE:  Saturday, May 3, 2008 at 8:00 a.m.  Check-in and day-of race
registration in front of the Law School  from 7:00 - 7:45 a.m.

LOCATION:  Race begins and ends in front of the S. J. Quinney
College of Law at the University of Utah just north of South Campus
Drive (400 South) on University Street (about 1350 East).

PARKING:  Parking available in the lot next to the Law Library at
the University of Utah Law School (about 1400 East), accessible on
the north side of South Campus Drive, just east of University Street
(a little west of the stadium).  Or take TRAX!

USATF CERTIFIED COURSE:  The course is a  scenic route
through the University of Utah campus.  A copy of the course map is
available on the website at www.andjusticeforall.org.

CHIP TIMING:  Timing will be provided by Milliseconds electronic race monitoring.  Each runner will be given an electronic chip
to measure their exact start and finish time.  Results will be posted on www.andjusticeforall.org immediately following race.

RACE AWARDS:  Prizes will be awarded to the top male and female winners of the race, the top two winning speed teams, and
the top three winning baby stroller participants.  Medals will be awarded to the top three winners in every division, and the runner
with the winning time in each division will receive two tickets to the Utah Arts Festival.

RECRUITER COMPETITION:  It’s simple: the organization or individual who recruits the most participants for the Run will be
awarded possession of the Recruiter Trophy for one year and air transportation for two on Southwest Airlines to any location
they fly to within the U.S.   To become the 2008 “Team Recruiter Champion,” recruit the most registrants under your organization’s
name.  Be sure the Recruiting Organization is filled in on the registration form to get competition credit.

SPEED TEAM COMPETITION:  Compete as a Speed Team by signing up five runners (with a minimum of two female racers)
to compete together.  All five finishing times will be totaled and the team with the fastest average time will be awarded possession
of the Speed Team Trophy for one year.  There is no limit to how many teams an organization can have, but a runner can participate
on only one team.  To register as a team, have all five runners fill in the same Speed Team name on the registration form.

BABY STROLLER DIVISION:   To register you and your baby as a team, choose the Baby Stroller Division.  IMPORTANT:
Baby Stroller entrants register only in the baby stroller division.  Registration for the stroller pusher is the general race registration
amount ($22 pre-registration, $25 day of).  Simply add on $10 for each baby you want to get a t-shirt for ($12 day of).  Don’t forget
to fill in a t-shirt size for both adult and baby.

WHEELCHAIR DIVISION:   Wheelchair participants register and compete in the Wheel Chair Division.  Registration is the
general race registration amount ($22 pre-registration, $25 day of).  An award will be given to the top finisher.

“IN ABSENTIA” RUNNER DIVISION:  If you can’t attend the day of the race, you can still register in the “In Absentia”
Division and your t-shirt and racer goodie bag will be sent to you after the race.

CHAISE LOUNGE DIVISION:  Register in the Chaise Lounge Division.  Bring your favorite lounge chair, don your t-shirt, and
enjoy your racer bag of goodies while cheering on the runners and walkers as they cross the finish line!

50th Anniversary of Law Day
”Exercising the Rule of Law”

May 3, 2008  •  8:00 a.m.May 3, 2008  •  8:00 a.m.May 3, 2008  •  8:00 a.m.May 3, 2008  •  8:00 a.m.May 3, 2008  •  8:00 a.m.
S. J. Quinney College of Law at the University of UtahS. J. Quinney College of Law at the University of UtahS. J. Quinney College of Law at the University of UtahS. J. Quinney College of Law at the University of UtahS. J. Quinney College of Law at the University of Utah

Law Day 5K Run & WLaw Day 5K Run & WLaw Day 5K Run & WLaw Day 5K Run & WLaw Day 5K Run & Walkalkalkalkalk
presented bpresented bpresented bpresented bpresented by Bank of the y Bank of the y Bank of the y Bank of the y Bank of the WWWWWestestestestest
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REGISTRAREGISTRAREGISTRAREGISTRAREGISTRATION - ”and Justice fTION - ”and Justice fTION - ”and Justice fTION - ”and Justice fTION - ”and Justice for all”or all”or all”or all”or all” LaLaLaLaLaw Daw Daw Daw Daw Day 5K Run &y 5K Run &y 5K Run &y 5K Run &y 5K Run & WWWWWalk - presented balk - presented balk - presented balk - presented balk - presented by Bank of they Bank of they Bank of they Bank of they Bank of the WWWWWestestestestest
MaMaMaMaMay 3,y 3,y 3,y 3,y 3, 2008 2008 2008 2008 2008 • 8:00 a.m.8:00 a.m.8:00 a.m.8:00 a.m.8:00 a.m. • S.S.S.S.S. J. J. J. J. J. Quinney College of La Quinney College of La Quinney College of La Quinney College of La Quinney College of Law at the Univw at the Univw at the Univw at the Univw at the Univererererersity of Utahsity of Utahsity of Utahsity of Utahsity of Utah

To register by mail, please send this completed form and registration fee to Law Day Run & Walk, c/o Utah State Bar, 645 South 200 East, Salt Lake
City, Utah 84111.  If you are making a charitable contribution, you will receive a donation receipt directly from “and Justice f“and Justice f“and Justice f“and Justice f“and Justice for all”.or all”.or all”.or all”.or all”.

First Name: _________________________________ Last Name: _______________________________________
Address: __________________________________________________________________________________________
City, State, Zip: _____________________________________________________________________________________
Phone: ____________________________________ E-mail Address: ____________________________________
Bir th Date: _________________________________

  Recr  Recr  Recr  Recr  Recruiting Oruiting Oruiting Oruiting Oruiting Organization:ganization:ganization:ganization:ganization: Speed CompetitionSpeed CompetitionSpeed CompetitionSpeed CompetitionSpeed Competition TTTTTeam:eam:eam:eam:eam: (must be received by April 21, 2008)

___________________________________________ _______________________________________________
(must be filled in for team recruiters’ competition credit) (team name)

ShirShirShirShirShir t Sizt Sizt Sizt Sizt Sizeeeee (please check one)

Child XS Child S Child M Child L

Adult S Adult M Adult L Adult XL Adult XXL

Long-sleeved T-Shirt (add $6)    Tank Top (add $6)

Division SelectionDivision SelectionDivision SelectionDivision SelectionDivision Selection (circle only one division per registrant)

DIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALE
P
R
T
V
X
Z
BB

A
C
E
G
I
K
M

B
D
F
H
J
L
N

Wheelchair
Baby Stroller
Chaise Lounge
In Absentia

DD
FF

14 & Under
15-17
18-24
25-29
30-34
35-39
40-44

45-49
50-54
55-59
60-64
65-69
70-74
75 & Over

DIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALE
O
Q
S
U
W
Y
AA

DIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALEDIVISION           MALE    FEMALE

Payment MethodPayment MethodPayment MethodPayment MethodPayment Method
Check payable to “Law Day Run & Walk”
Visa Mastercard

Name on Card ____________________________________
Address__________________________________________
No.__________________________________ exp. _______

$22.00
$10.00
$  6.00
$  6.00
$_____
$_____

PaymentPaymentPaymentPaymentPayment
Pre-registration (before 4/21/08)
Baby Stroller (add to regular registration fee)
Long sleeved t-shirt
Tank top
Charitable Donation to “and Justice for all”
TTTTTOOOOOTTTTTAL PAL PAL PAL PAL PAAAAAYMENTYMENTYMENTYMENTYMENT

If Guardian Signature, Print Guardian NameSignature (or Guardian Signature for minor)              Date

RAAAAACECECECECE WWWWWAIVERAIVERAIVERAIVERAIVER AND RELEASE:AND RELEASE:AND RELEASE:AND RELEASE:AND RELEASE: I waive and release from all liability the sponsors and organizers of the Run and all volunteers and support people associated with the Run for any injury, accident, illness, or mishap that may
result from participation in the Run. I attest that I am sufficiently trained for my level of participation. I also give my permission for the free use of my name and pictures in broadcasts, video, web, newspapers, and event
publications. I consent to the charging of my credit card submitted with this entry for the charges selected. I understand that entry fees are non refundable. I agree to returI agree to returI agree to returI agree to returI agree to return the timing trn the timing trn the timing trn the timing trn the timing transponder and its attachment deviceansponder and its attachment deviceansponder and its attachment deviceansponder and its attachment deviceansponder and its attachment device
to an approprto an approprto an approprto an approprto an appropriate riate riate riate riate race offace offace offace offace offical after the rical after the rical after the rical after the rical after the raceaceaceaceace. .. ..  If I fail to do so  If I fail to do so  If I fail to do so  If I fail to do so  If I fail to do so, ,, ,, I agree to paI agree to paI agree to paI agree to paI agree to pay $75.00 to replace the timing try $75.00 to replace the timing try $75.00 to replace the timing try $75.00 to replace the timing try $75.00 to replace the timing transponder and attachment deviceansponder and attachment deviceansponder and attachment deviceansponder and attachment deviceansponder and attachment device . .. ..

THANKTHANKTHANKTHANKTHANK YYYYYOUOUOUOUOU TTTTTO OUR MAJOR SPONSORSO OUR MAJOR SPONSORSO OUR MAJOR SPONSORSO OUR MAJOR SPONSORSO OUR MAJOR SPONSORS

GG
HH

BabBabBabBabBaby Shiry Shiry Shiry Shiry Shir t Sizt Sizt Sizt Sizt Sizeeeee (baby stroller participants only)

12m 18m  24m Child XS
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Utah State Bar Request for 2008-09 Committee Assignment
The Utah Bar Commission is soliciting new volunteers to commit time and talent to one or more of 18 different committees which participate in 
regulating admissions and discipline and in fostering competency, public service, and high standards of professional conduct. Please consider 
sharing your time in the service of your profession and the public through meaningful involvement in any area of interest.

Name________________________________________________________	Bar No.____________________________

Office Address__________________________________________________	Telephone__________________________

Committee Request
1st Choice:_____________________________________ 2nd Choice:_________________________________________

Please describe your interests and list additional qualifications or past committee work.
________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________
________________________________________________________________________________________________________________________

Instructions to Applicants: Service on Bar committees includes the expectation that members will regularly attend scheduled meetings. 
Meeting frequency varies by committee, but generally may average one meeting per month. Meeting times also vary, but are usually scheduled 
at noon or at the end of the workday.

Committees

Detach & Mail by June 30, 2008 to:
Nate Alder, President-Elect

645 South 200 East  •  Salt Lake City, UT 84111-3834

1.	Admissions. Recommends standards and procedures for admission 
to the Bar and the administration of the Bar Examination.

2.	Annual Convention. Selects and coordinates CLE topics, panelists 
and speakers, and organizes appropriate social and sporting events.

3.	Bar Examiner. Drafts, reviews and grades questions and model 
answers for the Bar Examination.

4.	Bar Exam Administration. Assists in the administration of 
the Bar Examination. Duties include overseeing computerized 
exam-taking security issues, and the subcommittee that handles 
requests from applicants seeking special accommodations on 
the Bar Examination.

5.	Bar Journal. Annually publishes editions of the Utah Bar Journal 
to provide comprehensive coverage of the profession, the Bar, 
articles of legal importance and announcements of general interest.

6.	Character & Fitness. Reviews applicants for the Bar Exam and 
makes recommendations on their character and fitness for admission.

7.	Courts and Judges. Coordinates the formal relationship between 
the judiciary and the Bar including review of the organization of 
the court system and recent court reorganization developments.

8.	Fee Arbitration. Holds arbitration hearings to resolve voluntary 
disputes between members of the Bar and clients regarding fees.

9.	Fund for Client Protection. Considers claims made against the 
Client Security Fund and recommends payouts by the Bar Commission.

10.	 Ethics Advisory Opinion. Prepares formal written opinions 
concerning the ethical issues that face Utah lawyers.

11.	 Governmental Relations. Monitors proposed legislation which 
falls within the Bar’s legislative policy and makes recommendations 
to the Bar Commission for appropriate action.

12.	 Law Related Education and Law Day. Organizes and promotes 
events for the annual Law Day Celebration.

13.	 Law & Technology. Creates a network for the exchange of 
information and acts as a resource for new and emerging 
technologies and the implementation of these technologies.

14.	 Lawyer Benefits. Reviews requests for sponsorship and 
involvement in various group benefit programs, including health, 
malpractice, insurance, and other group activities.

15.	 Spring Convention. Selects and coordinates CLE topics, 
panelists and speakers, and organizes appropriate social and 
sporting events. 

16.	 Law and Aging. Assists in formulating positions on issues involving 
the elderly and recommending appropriate legislative action.

17.	 New Lawyers CLE. Reviews the educational programs provided 
by the Bar for new lawyers to assure variety, quality, and confor-
mance with mandatory New Lawyer CLE requirements. 

18.	 Unauthorized Practice of Law. Reviews and investigates 
complaints made regarding unauthorized practice of law and 
recommends appropriate action, including civil proceedings.

State Bar News
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Discipline Corner
ADMONITION
On December 17, 2007, the Honorable Anthony Quinn, Third 
Judicial District Court, entered an Order of Discipline: Admonition 
against an attorney for violation of Rules 4.4 (Respect of Rights 
of Third Persons), 1.3 (Diligence), 1.4(a) (Communication), 
1.16(d) (Declining or Terminating Representation), and 8.4(a) 
(Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney negligently made misrepresentations to the opposing 
party’s counsel concerning a tape recording that did not exist. 
The misrepresentations served no other purpose than to delay 
or burden the opposing party.

In a second matter, the attorney failed to prosecute the clients’ case 
which included timely notifying the clients of and responding to the 
opposing party’s discovery requests and depositions. The attorney 
further failed to timely file a motion to withdraw from the case.

PUBLIC REPRIMAND
On December 20, 2007, the Vice-Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of Discipline:  
Public Reprimand against James I. Watts for violation of Rules 1.4(a) 
(Communication), 3.3(a) (Candor Toward the Tribunal), 5.3 
(Responsibilities Regarding Nonlawyer Assistants), 8.1(a) (Bar 
Admission and Disciplinary Matters), 8.4(c) (Misconduct), and 
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
Mr. Watts placed his notary and sworn statement on a financial 
declaration when the document was not signed in his presence 
and the document was signed by his legal assistant without the 
client’s knowledge or permission. After Mr. Watts learned that 
the document had been falsified, he failed to inform the court. 
Mr. Watts failed to properly train his assistant to ensure that the 
assistant’s conduct was compatible with his ethical obligations. 
Additionally, Mr. Watts failed to keep his client reasonably 
informed concerning the case status. 

 PUBLIC REPRIMAND
On December 20, 2007, the Vice-Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of Discipline: 
Public Reprimand against James I. Watts for violation of Rules 1.4(a) 
(Communication), 1.5(a) (Fees), 1.15(a) (Safekeeping Property), 
1.16(d) (Declining or Terminating Representation), and 8.4(a) 
(Misconduct) of the Rules of Professional Conduct.

In summary:
Mr. Watts charged an excessive flat fee on a case where he spent 
two hours on the client’s case. This included one phone call 
discussion and three to four phone messages. In making those 
phone calls, Mr. Watts did not obtain any meaningful results on 
behalf of his client. Mr. Watts failed to respond to the client’s 
request for information concerning his fee. Mr. Watts failed to 

properly safeguard his client’s money by placing it in his client 
trust account and failed to provide an accounting to the client.  
Mr. Watts failed to protect his client’s interests by failing to 
return the unearned fee.

DISBARMENT
On December 4, 2007, the Honorable Robin W. Reese, Third 
Judicial District Court, entered an Order of Disbarment disbarring  
Richard G. Hackwell from the practice of law for violations 
of Rules 1.2(c) (Scope of Representation), 1.3 (Diligence), 
1.4(a) (Communication), 1.4(b) (Communication), 1.5(a) 
(Fees), 1.15(a) (Safekeeping Property), 1.15(b) (Safekeeping  
Property), 1.15(c) (Safekeeping Property), 1.16(d) (Declining or  
Terminating Representation), 4.1(a) (Truthfulness in Statements 
to Others), 4.1(b) (Truthfulness in Statements to Others), 8.1(b) 
(Bar Admission and Disciplinary Matters), 8.4(b) (Misconduct), 
8.4(c) (Misconduct), and 8.4(a) (Misconduct) of the Rules of 
Professional Conduct.

In summary:
In one matter, Mr. Hackwell made false statements to the adopting 
parents and an adoption agency about his client’s health care 
status and failed to respond to the OPC’s reasonable requests 
for information.

In a second matter, Mr. Hackwell assisted his client in demanding  
adoption fees in excess of fees permitted by statute and assisted 
his client in misleading a third party concerning his client’s due 
date in order to obtain additional money from the third party. Mr.  
Hackwell collected unreasonable attorney fees and costs given the 
work performed in the matter. During the representation, Mr. 
Hackwell collected funds from the third party, to be distributed 
to Mr. Hackwell, his client and others pursuant to an agreement. 
Mr. Hackwell failed to provide a full accounting of those funds 
or provide a refund of the unearned funds. Further, Mr. Hackwell 
failed to hold the funds in his trust account separate from his 
own money until use of the funds was authorized. Mr. Hackwell 
failed to distribute the collected funds in accordance with the 
agreement. Mr. Hackwell failed to hold disputed funds separate 
in his trust account until the disputes were resolved and he 
failed to distribute funds to those with undisputed interests in 
the funds. Mr. Hackwell made false statements to a third party 
concerning the payment and status of the funds he collected and 
he failed to disclose the error in the birth mother’s due date and 
fully disclose the status of the funds collected. Mr. Hackwell also 
failed to respond to the OPC’s Notice of Informal Complaint.

In a third matter, Mr. Hackwell failed to diligently finalize an 
adoption. Mr. Hackwell failed to respond to the requests for 
information and failed to inform his clients of the work performed 
to allow the clients to make informed decisions. Mr. Hackwell 
failed to return unearned fees after his representation was 
terminated. Mr. Hackwell also failed to respond to the OPC’s 
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Notice of Informal Complaint.

In a fourth matter, Mr. Hackwell failed to diligently represent his 
client in an immigration matter. Mr. Hackwell failed to respond 
to the client’s requests for information and failed to inform his 
client of a hearing date to allow the client to participate. Mr. Hackwell 
also failed to communicate with the client’s new counsel to 
protect his client’s interests after he had been terminated from 
the representation.

In a fifth matter, Mr. Hackwell failed to diligently pursue the case 
on behalf of his client. Mr. Hackwell failed to respond to the 
client’s request for information and failed to keep the client 
apprised of the case. Mr. Hackwell failed to return unearned 
fees and costs at the termination of the representation. Mr. Hackwell 
also failed to respond to the OPC’s Notice of Informal Complaint.

In a sixth matter, Mr. Hackwell failed to diligently pursue an 
adoption on behalf of his client. Mr. Hackwell failed to respond 
to the clients’ requests for information and failed to keep the 
clients apprised of the case status. Mr. Hackwell failed to refund  
unearned fees at the termination of the representation. Mr. Hackwell 
also failed to respond to the OPC’s Notice of Informal Complaint.

ADMONITION
On December 17, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of 
Discipline: Admonition against an attorney for violation of Rules 
1.8(e) (Conflict of Interest: Prohibited Transactions), 1.8(j) 
(Conflict of Interest: Prohibited Transactions), and 8.4(a) 
(Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney provided financial assistance to a client by providing 
housing to the client. The attorney also engaged in sexual relations  
with the client during the representation of the client in a divorce 
and a criminal matter.

ADMONITION
On December 17, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of 
Discipline: Admonition against an attorney for violation of Rules 
1.7(a)(2) (Conflict of Interest: General Rule), 1.9(e) (Conflict 
of Interest: Former Client), and 8.4(a) (Misconduct) of the 
Rules of Professional Conduct.

In summary:
The attorney was hired to draft a codicil for the client’s parent. 

The

Mechanics 
of Trial

with

Frank Carney
& friends

The tools you didn’t get in law school
– but need for your first trial

•	 Navigating the Courtroom
•	 A Most Useful Pretrial Conference
•	 The Nuts ‘n Bolts of Jury Selection

Utah Law & Justice Center      March 20, 2008  •  4:00 – 7:00 pm

Six sessions – one held every other month – on the basics of trial practice
From the pre-trial conference through post-trial motions

•	Entertaining Host (if not grumpy)

•	Engaging Guests (judges and luminaries of our trial bar)

•	Lively Demonstrations (but no one gets embarrassed)

•	Utah-focused, practical information (you’ll not find 
this anywhere else)

•	Detailed Materials (with checklists for every step)

To register, and for syllabus and more information 
on the course, go to www.utahbar.org/cle

Sponsored by the Utah State Bar

SESSION ONE

3 hrs. CLE/NLCLE  
credit per session

$85 for attorneys 
within their first 
compliance term

$100 for all others

$500 for  
entire program
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When the attorney obtained the parent’s signature, the attorney 
failed to inform the parent that the attorney did not represent 
the parent and that the parent may hire their own attorney. The 
attorney should have informed the parent of this because the 
parent could have reasonably believed that the attorney was 
the parent’s attorney. In subsequent representation concerning 
guardianship of the parent, the attorney had a conflict and the 
case was ultimately dismissed.

PUBLIC REPRIMAND
On December 13, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of Discipline: 
Public Reprimand against C. Andrew Wariner for violation of Rules 
1.2(a) (Scope of Representation), 1.3 (Diligence), 1.4(a) 
(Communication), 1.4(b) (Communication), 4.1(a) (Truthfulness in  
Statements to Others), 8.4(c) (Misconduct), 8.4(d) (Misconduct), 
and 8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
Mr. Wariner was hired to represent a client in a personal injury 
action and a wrongful death action. Mr. Wariner accepted an 
insurance settlement offer without consulting with his client. Mr.  
Wariner failed to communicate with his client concerning the  
client providing medical releases to opposing counsel. Mr. Wariner 
falsely represented to an arbiter that his client approved the 
settlement and falsely represented to the insurance company’s 
counsel that he was unable to reach his client.

PUBLIC REPRIMAND
On December 13, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of 
Discipline: Public Reprimand against John D. Sorge for violation 
of Rules 1.4(a) (Communication), 1.5(b) (Fees), 1.16(d) 
(Declining or Terminating Representation), and 8.4(a) (Misconduct)  
of the Rules of Professional Conduct.

In summary:
Mr. Sorge was hired to file two petitions on behalf of his client 
with the Utah State Board of Pardons for an early release hearing. 
Mr. Sorge failed to keep his client informed and comply with 
reasonable requests for information. Mr. Sorge did not communicate  
in writing the basis or rate of his fee to his client. Mr. Sorge did not  
file a second petition on behalf of the client. After the termination 
of the representation, Mr. Sorge failed to refund the unearned 
portion of the fee.

ADMONITION
On December 6, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of Discipline: 
Admonition against an attorney for violation of Rules 1.15(a) 
(Safekeeping Property), 5.3(a) (Responsibilities Regarding Nonlawyer 
Assistants), 8.1(b) (Bar Admission and Discipline Matters), and 
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney had an overdraft on the attorney trust account. The  

attorney failed to assure that the attorney’s bookkeeper was trained 
and acted consistent with the attorney’s professional responsibilities. 
The attorney failed to reconcile monthly bank statements and 
review individual client accounts. Further, the attorney failed to 
respond to requests for information from the OPC.

ADMONITION
On December 6, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of 
Discipline: Admonition against an attorney for violation of Rules 
8.4(b) (Misconduct) and 8.4(a) (Misconduct) of the Rules of 
Professional Conduct.

In summary:
The attorney was convicted of failure to report abuse of a child 
by pleading no contest to the charge. The attorney was told 
about the child abuse on two different occasions, but failed to 
report it to the authorities. The attorney had prior experience 
with child abuse cases and should have known the attorney’s 
obligation to report the abuse.

ADMONITION
On December 7, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of 
Discipline: Admonition against an attorney for violation of Rules 
8.1(b) (Bar Admission and Disciplinary Matters) and 8.4(a) 
(Misconduct) of the Rules of Professional Conduct.

In summary:
The attorney received OPC’s requests for information and failed 
to timely respond to those requests for information.

PUBLIC REPRIMAND
On November 30, 2007, the Chair of the Ethics and Discipline 
Committee of the Utah Supreme Court entered an Order of 
Public Reprimand against Frank A. Berardi for violation of 
Rules 1.6(a) (Confidentiality of Information), 1.7(a) (Conflict 
of Interest: Current Clients), 3.7(a) (Lawyer as Witness), 4.2(a) 
(Communication with Persons Represented by Counsel), and 
8.4(a) (Misconduct) of the Rules of Professional Conduct.

In summary:
Mr. Berardi represented a client in a criminal matter. One of the  
witnesses from whom Mr. Berardi planned to seek testimony was also  
a client of Mr. Berardi’s in a civil matter. Mr. Berardi’s civil client 
had also been indicted on drug charges, and was represented in the 
criminal matter by another attorney. Mr. Berardi met with his civil 
client to discuss the case against Mr. Berardi’s criminal client, but 
failed to obtain the consent of the civil client’s criminal defense  
attorney. Mr. Berardi used threats to obtain an affidavit from his civil  
client which, while helpful to Mr. Berardi’s criminal client, Mr.  
Berardi listed the affidavit as an exhibit, and planned to impeach the  
civil client’s testimony. Mr. Berardi had become a potential witness 
in the matter, based on the affidavit and the conditions under which 
it was obtained, and planned to cross-examine his own client.
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Paralegal Division

Your Attendance is Requested

Paralegal’s Day CLE Luncheon
honoring Utah Paralegals

Hosted by: Paralegal Division – Utah State Bar and The Legal Assistants Association of Utah

Thursday, May 15, 2008  •  12:00 Noon to 1:30 p.m.
Little America Hotel  •  Ball Room B-C  •  500 South Main Street, Salt Lake City, Utah

Keynote Speaker: Chief Justice Christine Durham, Chief Justice of the Utah Supreme Court

1.0 hour of Ethics credit

Register on-line by May 9, 2008 at http://www.utahbar.org/cle/events/registration/annual_paralegal.html

Questions regarding registration should be directed to Robyn Reynolds at the Utah State Bar 801-297-7032.

No Shows will be billed.
Pre-registration and payment required -walk-ins unfortunately cannot be accommodated.

Seeking Nominations
The Paralegal Division of the Utah State Bar and Legal Assistants 
Association of Utah are seeking nominations for “Distinguished 
Paralegal of the Year.” Nomination forms and additional information 
are available online at http://www.utahbar.org/sections/paralegals 
or you may contact Suzanne Potts at spotts@clarksondraper.com. 
The deadline for nominations is April 25, 2008. The award will 
be presented at the Paralegal Day luncheon on May 15, 2008.

Join the Paralegal Division’s 
team for the Law Day Run

Saturday, May 3rd, 2008
Runners, walkers, and cheering sections are welcome. If you are 
interested in participating, contact Sharon Andersen at:

(801)323-2059
sandersen@strongandhanni.com

The Paralegal Division will be sponsoring a  
Women’s Professional Clothing Drive: 

March 28 – April 4th, 2008
Don’t miss this opportunity to clean out your closets and donate your new and gently-used business attire to 
our sisters struggling to return to the workforce.

Be sure to contact neighbors, friends, family and co-workers about this very worthwhile event, and bring 
any suits, blouses, skirts, blazers, slacks and sweaters to the Utah State Bar Law & Justice Center 645 South 
200 East, SLC, UT any time between 9:00 a.m. and 4:00 p.m., March 28th through April 4th, 2008.

Please contact Carma Harper at charper@strongandhanni.com, or  
Shawna Powers at spowers@strongandhanni.com for further information.
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CLE Calendar

dates CLE Hrs.EVENTS (Seminar location: Law & Justice Center, unless otherwise indicated.)

03/20/08

03/27/08

04/24/08

05/02/08

05/14/08

05/22/08

06/06/08

06/26/08

07/10/08

07/16–19/08

The Mechanics of Trial with Frank Carney and Friends. The tools you didn’t get in law school 
– but need for your first trial. Six sessions – one held every other month – on the basics of trial 
practice, from pre-trial conference through post-trial motions. 4:00 – 7:00 pm. $85 for attorneys 
within their first compliance term, $100 for all others. $500 for entire program.

NLCLE: Court Procedure Civil Law. 4:30 – 7:45 pm. Pre-registration: $60 YLD members, $80 
others. Door registration: $75 YLD members, $95 others.

NLCLE: Bankruptcy Collections. 4:30 – 7:45 pm. Pre-registration: $60 YLD members, $80 others. 
Door registration: $75 YLD members, $95 others.

Construction Law Spring CLE & Golf. The Ledges Golf Course, St. George.

The Mechanics of Trial with Frank Carney and Friends – Session Two. 4:00 – 7:00 pm. 
$85 for attorneys within their first compliance term, $100 for all others. $500 for entire program.

NLCLE: Criminal Law. 4:30 – 7:45 pm. Pre-registration: $60 YLD members, $80 others. Door 
registration: $75 YLD members, $95 others.

New Lawyer Required Ethics Program. 8:30 am – 12:30 pm. $60.

NLCLE: Administrative Law – Everything You Can Learn in 3 Hours on Utah Administrative 
Processes: DOPL Real Estate Division Consumer Protection. 4:30 – 7:45 pm. Pre-registration: 
$60 YLD members, $80 others. Door registration: $75 YLD members, $95 others.

The Mechanics of Trial with Frank Carney and Friends – Session Three. 4:00 – 7:00 pm. 
$85 for attorneys within their first compliance term, $100 for all others. $500 for entire program.

2008 Annual Convention. Sun Valley, Idaho. More details to come.

3 CLE/NLCLE
per session

3
CLE/NLCLE

3
CLE/NLCLE

3

3 CLE/NLCLE
per session 

3
CLE/NLCLE

Fulfills New 
Lawyer Ethics 
Requirement

3
CLE/NLCLE

3 CLE/NLCLE
per session

TBA

To register or to access an agenda online go to: www.utahbar.org/cle. If you have any questions call (801) 297-7036.

REGISTRATION FORM
Pre-registration recommended for all seminars. Cancellations must be received in writing 48 hours prior to seminar 
for refund, unless otherwise indicated. Door registrations are accepted on a first come, first served basis.
Registration for (Seminar Title(s)):

(1)	 (2)

(3)	 (4)

(5)	 (6)

Name:	 Bar No.:

Phone No.:	 Total $

Payment:	 Check	 Credit Card:	 VISA	 MasterCard	 Card No.

				    AMEX		  Exp. Date
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Classified Ads

RATES & DEADLINES

Bar Member Rates: 1-50 words – $35.00 / 51-100 words – $45. Confidential 
box is $10 extra. Cancellations must be in writing. For information regarding 
classified advertising, call (801)297-7022.

Classified Advertising Policy: It shall be the policy of the Utah State Bar that 
no advertisement should indicate any preference, limitation, specification, or  
discrimination based on color, handicap, religion, sex, national origin, or age.  
The publisher may, at its discretion, reject ads deemed inappropriate for publi-
cation, and reserves the right to request an ad be revised prior to publication. 
For display advertising rates and information, please call (801)538-0526. 

Utah Bar Journal and the Utah State Bar do not assume any responsibility for an 
ad, including errors or omissions, beyond the cost of the ad itself. Claims for error 
adjustment must be made within a reasonable time after the ad is published.

CAVEAT – The deadline for classified advertisements is the first day of each month 
prior to the month of publication. (Example: April 1 deadline for May/June 
publication.) If advertisements are received later than the first, they will be 
published in the next available issue. In addition, payment must be received 
with the advertisement.

FOR SALE

Successful Solo SLC Trusts and Estates Law Practice for sale. 
Buyer must have Trusts and Estates background. Transition in 2008. 
Send inquiries to Christine Critchley, Confidential Box #5, Utah State 
Bar, 645 South 200 East, Salt Lake City, UT 84111 or via e-mail 
at buylawpractice@hotmail.com or ccritchley@utahbar.org.

For Sale, a high quality criminal law library that is ideal for 
an attorney who has an interest in criminal law in both Federal and 
State courts. Arrangements to examine the criminal law library by 
e-mailing Robert Michael Archuleta at rarchuleta1@qwestoffice.net, 
or calling his law office number at (801) 363-0141.

OFFICE SPACE/SHARING

A-1 Office Space Available. Newly constructed office suite 
available in Holladay. Three large windowed offices with beautiful 
views of Mt. Olympus, large reception area, work/storage room, 
and private entrance just off the elevators. Approximately, 1288 
square feet. Must see to appreciate. Located at 1000 East and 
Van Winkle Expressway, this location provides excellent access to  
and from any location in the Salt Lake Valley. Plenty of free parking 
available. Adjacent to a growing seven attorney law firm with 
possibility for referral work. Available approximately mid-March. 
For more information, please call Jeff Skoubye, Olsen Skoubye 
& Nielson, LLC at (801) 562-8855.

Office Space Available – excellent location between SL and 
WJ Courthouses. One, two or three large offices. Rent includes 
conference room and kitchenette area and utilities. Plenty of 
parking and easy on and off freeway access. 6806 South 1300 
East. $750 per office. Call Steve at (801) 568-9191 or Joe at 
(801) 568-0654.

Office Share in Prime Holladay Location. Office, reception 
area, secretarial space, conference room, copier, fax. $550.00 
per month. 4625 S 2300 E. 424-1520.

EXECUTIVE OFFICE SHARE SPACE in Bountiful, easy access 
just off I-15. Various sizes and configurations, some with windows 
available. Receptionist, DSL , Cat 5, phone, conference, kitchen 
and free parking all included. Starting at $300. 397-2223.

Class A Downtown Office Space. Share with four-six other 
attorneys. Receptionist, copier, fax, conference room, 12th floor 
views in prestigious tower. We practice real estate and business 
law. Small or large corner office available. Rental $1000–
$2000/month depending on size of office and configuration. 
Call Julie at 521-3434.

POsitions AVAILABLE

Hill, Johnson & Schmutz (Provo) is seeking a tax, business 
organizations and transaction associate with at least four years 
experience. Preference will be given to someone with longer 
experience, experience with personal and business tax returns, 
and an already existing clientele. Benefits include bonuses, 
health insurance, and participation in a 401K plan with a 3% of 
compensation contribution from the firm.  Compensation based 
on experience and qualifications. Please email your resume, a 
sample of your work, a summary of your experience, the names 
of three references, and a cover letter to tami@hjslaw.com.

Salt Lake Legal Defender Association is conducting interviews 
for trial and appellate attorney positions. Eligible applicants will be 
placed on a Hiring Roster for present and/or future openings. 
Salary commensurate with criminal experience. Spanish-speaking 
applicants are encouraged. Please contact F. John Hill, Director, 
for an appointment at (801) 532-5444.
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FAMILY LAW ATTORNEY. Mohrman Pranno & Schofield PC,  
an AV rated law firm, seeks a qualified attorney with 2-5 years 
experience for its expanding Salt Lake City office. Submit resume 
and cover letter with salary history and requirements to HR 
Manager at info@mps-law.com.

Logan, Utah firm seeks associate with 2 to 5 years litigation  
experience. Salary is negotiable depending on experience. Excellent 
benefits are available. Must be a member of the Utah State Bar 
or be willing to become a member. Please send resume to: 
Bearnson & Peck, L.C., P.O. Box 675, Logan, Utah 84323-0675 
or respond via email to: speck@bplaw.biz

Established law firm, with offices in St. George, Utah 
and Mesquite, Nevada, is seeking an attorney (3+ years) 
licensed in Nevada for our Mesquite office. Commercial Litigation 
and Business Transaction experience preferred. This is an ideal 
arrangement for an attorney looking for an opportunity to work 
in a satellite office and build upon an established client base.  
Send resume to Barney McKenna & Olmstead, P.C., Attn: Jeffery 
McKenna, 43 South 100 East, Suite 300, St. George, Utah, 84770. 
Email: jmckenna@barney-mckenna.com; (435) 628-1711.

Services

QUICKLY TURN YOUR JUDGMENTS INTO CASH. Our 
experienced professionals provide verified employment and 
address information on debtors/defendants. There is no charge 
to you for unsuccessful searches. Let us help you immediately 
increase the number of judgments you collect. Contact us today 
at (866) 521-9096. Over 10 years experience.

Lump Sums Cash Paid For Seller-Financed Real Estate Notes 
& Contracts, Divorce Notes, Business Notes, Structured Settlements, 
and Lottery Winnings. Since 1992. www.cascadefunding.com. 
Cascade Funding, Inc. 1 (800) 476-9644.

Language – CTC Chinese Translations & Consulting 
Mandarin and Cantonese and other Asian languages. We have 
on staff highly qualified interpreters and translators in all civil 
and legal work. We interpret and/or translate all documents 
including: depositions, consultations, conferences, hearings, 
insurance documents, medical records, patent records, etc. 
with traditional and simplified Chinese. Tel: (801) 573-3317, 
Fax: (801) 942-1810, e-mail: eyctrans@hotmail.com

Auctions and Appraisels. Tom Erkelens. State Wide Auction 
Company. 521-5600.

CALIFORNIA PROBATE? Has someone asked you to do a probate  
in California? Keep your case and let me help you. Walter C.  
Bornemeier, North Salt Lake. (801) 292-6400 or (888) 348-3232). 
Licensed in Utah and California – over 35 years experience.

CONTRACT ATTORNEY SERVICES TO LAW FIRMS AND 
COMPANIES: Drafting and Research; Civil and Criminal; State 
and Federal; Trial Court Motions / Memoranda and Appellate 
Court Briefs. Over 21 Years’ Litigation Experience. JD, ‘86, Univ. 
of Michigan. Flat Rates or Hourly. Call Gregory W. Stevens, Esq., 
801-990-3388; or email utlaw@aol.com.

CHILD SEXUAL ABUSE – SPECIALIZED SERVICES. Court 
Testimony: interviewer bias, ineffective questioning procedures, 
leading or missing statement evidence, effects of poor standards. 
Consulting: assess for false, fabricated, misleading information/ 
allegations; assist in relevant motions; determine reliability/validity, 
relevance of charges; evaluate state’s expert for admissibility. Meets 
all Rimmasch/Daubert standards. B.M. Giffen, Psy.D. Evidence 
Specialist (801) 485-4011.

Reverse Mortgages – Have a client that is 62 years or older, 
is a homeowner and is in need of additional funds? We can help! 
A Reverse Mortgage allows seniors to access the equity in their 
home without title ever leaving their name. It is an FHA insured 
loan that does not affect social security or Medicare. It eliminates 
their mortgage payment for as long as they live in the home and 
there are no income, asset or credit qualifications. We specialize in 
Reverse Mortgages and have over 30 years of mortgage experience. 
Contact Jackie or Randy at 801-747-2484 with questions.
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When will you find
out How Good
your malpractice
insurance really is?

Not all malpractice plans are created equal.
Are you completely confident your current coverage adequately protects
your practice?

Find out How Good ours is—
Our team of professional liability insurance experts will work to provide a
comprehensive policy at a competitive price with a financially stable carrier.

Administered by: Underwritten by:

34308

Call or visit our Web site
for a quote or for more information on this quality coverage.

www.proliability.com/lawyers
1-801-533-3675

Endorsed by:
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Introducing a better way to weigh and win your case. 
Questions asked and answered with Case Evaluator on
Westlaw®. Case Evaluator helps you accurately evaluate the
legal merits and monetary value of your potential case – then
gives you powerful tools to help you efficiently obtain the
optimal outcome. You describe your client’s case, and Case
Evaluator generates a custom report that lays out the settle-

ment you can expect; the actual briefs, pleadings, and other
documents filed in similar cases so you can see how they 
were argued; and the most effective experts for your situation.
All contained in one custom report collected from premium
Westlaw content. For more details call our Reference
Attorneys at 1-800-207-9378 (WEST).

Better results faster.
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